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THE ROYAL COMMISSION ON 
MARRIAGE AND DIVORCE: 
JURISDICTION OF THE ENGLISH COURTS 
AND 
RECOGNITION OF FOREIGN DECREES 


THe recommendations of the Royal Commission on Marriage and 
Divorce on the basis of matrimonial jurisdiction and the recognition 
of the jurisdiction of other countries (contained in Part XII of the 
Report?) have not yet been the subject of a commentary in this 
Review *; and the grant, of a second reading in the House of Lords 
to a Bill designed to implement those recommendations ? provides, 
a convenient occasion for this article: 

Part XII of the Report was founded on the work of & committee 
consisting of two lawyer members of the Commission (Lord Keith 
of Avonholm and Mr. Justice Pearce) and Dr. Cheshire who was 
co-opted to the committee. The recommendations are reproduced 
in the form of a code as an appendix to the Report,*, and fall into 
two sections: jurisdiction of the English * courts and recognitien of 
foreign decrees. Each of those sections may be subdivided into 
portions dealing with divorce and nullity. It is proposed to follow 
the Commission's order of examination, and to make some observa- 
tions on the more important and controversial recommendations. 


1 Cmd. 9678. 

2 See, however, Grodecki, '' Recent Developments in Nullity Jurisdiction "" (1957) 
20 M.L.R. 566, where the Commission's proposals in respect of nullity jurisdic- 
tion are considered ın relation to some of the recent case law. For commentaries 
upon other sections of the Report, see: Kahn-Freund (1956) 19 M.L.R. 679. 
(generally); Stone (1956) 19 M.L.R. 601 (children, maintenance and aliment). 

3 Hansard, Vol. 204, cols. 485 et seq. (H.L. June 27, 1857.) The Bill (entitled 


the Matrimonial Causes Jurisdiction Bul!) was welcomed in substance by all * 


those who spoke in the debate, but the draftemanship was subject to severe 
criticism. 
$ Appendix IV. 

5 The recomm@ndations are (with minor exceptions) expressed as being equally 
applicable to Scotland. Md 
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JURISDICTION OF THE ENGLISH CouRTS IN DIVORCE , 


The Corhmission found that the principal source of hardship under 
the existing law is the ** limping marriage,” i.e., a “ marriage which 
is regarded in one country as dissolved [or annulled] but in another 
country as still in being” ° by reason of the latter's refusal to 
recognise a decree pronounced or recognised by the former. The 
embarrassments and uncertainties suffered by the parties to such 
marriages must unquestionably influence any attempt to reformulate 
the bases upon which the English courts exercise their matrimonial 
jurisdiction. The Commission have attempted a comprehensive 
reformulation, and their detailed recommendations are expressed to 
proceed upon the premise “that the provision of facilities for 
obtaining a divorce should be limited to persons who are in some 
way connected with England." The reason for this premise 
follows immediately: ** We doubt whether any large measure of 
recognition would be given by other countries to the exercise of a 
jurisdietion in divorce based upon any other principle." * This 
reason involves an acknowledgment that foreign countries recognise 
decrees by reason of the spouses' association with the law district 
wherein the decree is pronounced rather than by reason of the 
decree’s conformity with what is conceived as being an appropriate 
system of law. Accordingly, the Commission rejected * a suggestion 
that the court's matrimonial jurisdiction should be unrestricted but 
that a decree should only be granted on a ground substantially 
similar to one recognised by the parties' personal law. 


The Commission recommend that the court should have juris- 


diction to pronounce a decree in four circumstances. The first of 
these is where the petitioner is domiciled in England.” In itself, 
this is a restatement of the existing rule, but it is coupled with an 
endorsement of the majority views in the Private International Law 
Committee’s Report on Reform of the Law of Domicile," and with 
a recommendation that a wife who is living separate and apart from 
her husband should be enabled to acquire an independent domicile 
for the purpose of invoking the court’s matrimonial jurisdiction.” 
The Report of the Private International Law Committee has been 
discussed elsewhere," and it would be superfluous to attempt adding 
anything to what is there said. The suggestion that a wife living 
“separate and apart? (presumably these words indicate that the 


6 
T 
*8 


Para. 789. 
Para. 814. 
Ibid. This is of quite fundamental importance, and we are entitled to assume 
thatethe Commissiongmade some investigation of the bases upon which other 
countries recognise divorce decrees. 
See paras. 802 and 814. 
Para. 815. 
Cmd. 9068. 
Paras, 818 and 895. This recommendation also applies in connection with 
jurisdiction to annul & voidable marriage, para. 094. = 
Graveson, “ Reform of the Law of Domicile ” (1854) 70 L.Q.R? 492. 
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marriage subsists only in name) should be entitled to acquire her 
own domicile for the limited “ purpose mentioned, was not in terms 
diseussed by the Private International Law Committee, altbough 
they dismissed a proposal that a wife should be able to acquire a 
separate domicile for "certain limited purposes ° because of the 
difficulty involved in defining those purposes." The Commission 
has now defined one such purpose, and their object in so doing was 
to meet the hardship which arises in the case of a woman resident 
but not domiciled in England.'^ At present these cases are met 
by section 18 (1) (b) of the Matrimonial Causes Act, 1950," but 
the Commission considered that the relief is unsatisfactory because 
of the improbability of a decree based on “ ordinary residence ” 
for three years and pronounced without regard to the “‘ personal 
law ” !* being recognised abroad.'? The Commission may have been 
satisfied that foreign countries do not, in general, recognise a juris- 
diction based upon the residence of the petitioner alone; but the 
suggestion that disregard of the *' personal law ” is critical seems 
inconsistent with their acknowledgment that conformity to an 
appropriate legal system is immaterial if the parties’ association 
with the law district wherein the decree is pronounced is only a 
tenuous one. However, the Commission felt that a decree pro- 
nounced on the basis of the wife’s domicile would carry a better 
chance of recognition (at least in countries which allow a wife to 
acquire a separate domicile) than one based on her ordinary resi- 
dence for three years. ‘‘ Ordinary residence is equivalent to 
“ home ” #1; and the Private International Law Committee recom-* 
mended that a person should be presumed to be domiciled where 
he has his *home."?? This recommendation was amongst those 
endorsed by the Commission. Since one can acquire a “ home ” 
in less than three years it is apparent on the basis of the Commission’s 
recommendations that decrees could be granted in cases where the 
petitioner’s association with England is less substantidl than it is at 


14 The Commission accepted the existing rule that a wife's domicile follows that 
of her husband, but the rule is now to be explained as one of convenience rather 
than subservience. Paras. 820-821. 

35 Omd. 9068, para. 17 (iii). : 

15 Para. 822. . 

17 g, 18 (1) (n) serves a more restricted class of woman who may also be resident 
but not domiciled m England. The Commission did not discuss this paragraph, 
and such inquiries as the writer has been able to make show that it 18 not 
apparently of great practical importance. 

18 The meaning of this phrase as used by the Commission is explained hereinafter. 
At present it must be sufficient to say that it means either the lex domictls or* 
the lex patriae of the propositus. á . 

19 Pars., 822. Gee Fenton v. Fenton [19007] V.L.R. 17. 

29 Para. 894. In the special cases which sre brought under s. 18 (1) (a) of the 
1950 Act the association with England wil normaly be leas than ordinary 
residence for three years. 

od See diated v. Stransky [1954] P. 428. Compare Hopkins v. Hopkins [1951] 

. 116 


> . 
23 Cmd 9068, para. 16, rule È. 
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present. This becomes even clearer when another of the Cqmmis- 
sion’s recommendations is considered. They suggest that the burden 
of proving the acquisition of a separate domicile should be upon 
the wife, but that she should be deemed (in the absence of evidence 
to the contrary) to be domiciled in England if she was so domiciled 
either jmmediately before her marriage or immediately before the 
separation from her husband and is resident in England at the 
commencement of proceedings. These presumptions cannot readily 
be reconciled with the ones proposed by the Private International 
Law Committee, and we must suppose that where they are applic- 
able those of the Commission are to take precedence and may be 
rebutted by evidence as to the petitioner’s “ home.”’, 

Unless it be imagined foreign courts regard an assertion of 
jurisdiction by reason of domicile as being per se conclusive, it is 
hard to believe that decrees pronounced on the basis of the pre- 
sumptions which have been mentioned will achieve any greater ' 
measure of success than those pronounced under section 18 of the 
Matrimonial Causes Act on the basis of three years! ordinary 
residence. They may in some cases achieve considerably less, the 
more especially as the atmosphere of an undefended divorce suit 
is not one in which presumptions are likely to be rebutted with any 
frequency. Unless they are victims of formalism, countries which 
are prepared to recognise decrees pronounced by a court of the wife’s 
domicile please themselves as to what is meant by “ domicile,” 
and their pleasure is affected neither by reason of the decree having 
*been based upon a three years’ residence if they consider the wife 
to have been domiciled in the law district in question, nor by the 
ground on which jurisdiction was in fact claimed." In these 
circumstances it is tempting to regard the bestowal of a separate 
domicile upon the wife as a concession to formalism, particularly 
as the Commission did not suggest that the 1950 Act failed to provide 
relief for any tlass of woman who might reasonably expect to receive 
it. There appears to be little merit in altering the existing and 
simple rule in favour of one based on a complex of presumptions 
which could increase the number of limping marriages. This would 
have been an untenable submission had the Commission been able 
to rely upon evidence that the present rule is too restrictive. That, 
however, they were apparently not able to do. 

The second and third circumstances in which it is recommended 
the court should possess divorce jurisdiction may be conveniently 
discussed together under the heading of * residence." As we have 
seen, the Commission stigmatised the present residence jurisdiction 
because thereunder the courts pay no regard to the parties personal 


13 Pars. 825. . 

24 Qmd, 9068, para. 15. (The principal presumption 1s that a person should be 
presumed to be domiciled where his home is.) ee 

25 Compare the approach in Robinson-Scott v. Ropinson-Bcott [4957] 3 W.L.R. 
842. © o 
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law. The Commission considered that a jurisdiction based upon 
residence but exercisable only with due regard to the personal law 
** will receive wide recognition." ?* Accordingly, they propose the 
court should have jurisdiction when both parties are resident in 
England at the commencement of proceedings, and when the 
petitioner is ‘in ” England at the commencement of proceedings if 
the parties last resided together in England.?” In neither circum- 
stance, however, would the court pronounce a decree unless the 
personal law or laws of the spouses: 
“recognise as sufficient ground for a divorce or nullity of 
marriage a ground substantially similar to that on which a 
divorce is sought in England, or the personal law or laws of 
both parties would in the circumstances of the case permit the 
petitioner to obtain a divorce on some other ground. #8 
These proposals are far more startling and revolutionary than seems 
to be warranted by their ‘‘real purpose," viz., to ‘* assist those 
persons who have to make a home in England . . . for some time 
. . . but who have no intention of becoming domiciled here.’ ?? 
The Commission believed that the role assigned to the personal 
law made it unnecessary to insist on a minimum period of residence.*° 
“ Residence? as a criterion of matrimonial jurisdiction is readily 
satisfied (a fortiori being ‘‘in’’ England), and hence the Com- 
mission's reason for dispensing with a minimum qualification is 
nearly inconsistent with their earlier dismissal of the proposal that 
jurisdiction should be unrestricted subject to observance of the 
personal law. It is also hard to reconcile with the reason on whiclt 
that dismissal appears to have been justified, viz., that countries 
recognise foreign decrees by reason of the spouses’ association with 
the law district wherein the decree is pronounced rather than by 
reason of the decree’s conformity with what is conceived as being 
an appropriate system of law. At all events the Commission’s 
proposals involve a risk of England becoming an object of pilgrimage 
by unhappily married couples. The possibility was not regarded as 
a serious one for ‘‘ there would be little point in coming specially 
to England . . . in order to obtain a decree which could be given 
by the court of one’s own country.’’*? There are at least two 
excellent reasons. First, * one's own country’? may not be the 
country from which one has come. Secondly, English ancillary 
relief may be far more favourable than in ** one’s own country.” 


35 Para. 898. 

37 Para. 831. 

38 App. IV, para. 1, proviso. 

29 Para. 882. e. . 
30 Para. 880. 


e 
31 See: Matalon v. Matalon [1952] P. 288 (C.A.). Grodecki (1957) 20 M.L.R. 


566, 580, considers that the Commission envisage 'eresidence " as meaning no 
more than '' mere physical sojourn." 


æ €? Para. 899. The Commission recommend that there be an amendment to the 


Legal Aide Regulations p order to deprive mere pilgrims of any right to 
assistance. 
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Apart from the difficulty relating to recognition, the Commission 
thought section 18 of the Matrimonial Causes Act, 1950, to be 
defective in that thereunder a husband may be compelled to come 
to England if he wishes to defend his status notwithstanding that 
he has no previous connection with this country. Apparently it 
was only for this reason that the residence of the petitioner alone 
was not suggested as the basis of jurisdiction. There is some 
difficulty in believing that this consideration weighed heavily with 
the Commission, for it is nowhere mentioned in their discussion of 
jurisdiction based upon a wife's separate domicile, yet it is expressed 
as standing between them and a complete abdication of any principle 
based upon the parties’ association with the forum.?* , 

The Commission endorses the present inability of the court to 
grant & divorce decree on a ground unknown to English law. Accord- 
ingly, in all cases the petitioner would have to prove himself entitled 
to a decree under English law. The effect of the Commission's 
proposals in respect of the personal law is that where the court’s 
jurisdiction is invoked on the ground of a residence qualification 
the petitioner may in addition have to prove himself entitled to a 
decree under either one or two foreign laws. (The possibility of 
having to satisfy a second arises because the Commission felt that, 
where the personal laws of the spouses are different, to disregard 
one would tend to increase the number of limping marriages.) At 
least he will have to show that his personal law (and his wife's if 
it be different) recognises a ground of divorce “substantially ” 
*similar to that on which he is proceeding in England. The prospect 
before the petitioner, his advisers and ultimately the court, is not 
an attractive one. They can take some comfort from the recom- 
mendation that in matrimonial proceedings the court should be 
- enabled to accept as evidence of foreign law an *' official certificate 
given by a competent authority of the country concerned.”’** The 
utility of this fecommendation is patently slight, and almost deserves 
the epithet ‘a sop for Cerberus.” >” The type of problem which 
resort to the personal law (or laws) could create may be simply 
illustrated. Let it be supposed a husband desires to petition on the 
ground of desertion, and that the parties’ respective personal laws 
are Arcadian and Illyrian. Neither of those legal systems has a 
ground of divorce known as “ desertion,” but one knows of “ wilful 


33 Para. 830. 

34 Ibid. 

35 Para. 885. The Commission remark that the personal laws may be different 
where the personal law is the law of the spouses’ nationality or '' where the 
wiff has acquired seseparate domicile.” It 1s difficult to see how the second 
alternative can arise where jurisdiction is invoked on a residence basis since 
the wife's separate domicile is only material to an assertion of jurisdiction based 
thereon. e 

35 Para. 916. 

37 See Grodecki (1957) 20 M L.R. 566, 588-585, where this recommendation arme 

- the Commission's confidence in the application ét foreign laws are subject to 


critic. e 
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separation " whilst the other knows of ** incompatibility of tempera- 
ment." Assuming that the petitioner’s case could be substantiated 
under English law it must first be decided whether ** wilful separa- 
tion ” and ** incompatibility of temperament ” are ** substantially ”’ 
similar to desertion in English law. If the answer to that question 
be no, it must further be decided whether the petitioner would, in 
fact, be granted a decree in the Arcadian courts on the ground of 
“ wilful separation," and in the Illyrian courts on the ground of 
“ incompatibility of temperament.” ?* If inquiries of this nature 
are to be inflicted upon litigants, the courts and the profession, it 
should be only for the most compelling reasons. As we have seen, 
the only reasgn given by the Commission appears to be inconsistent 
with their own premises. One may ask whether the case against 
basing jurisdiction solely upon the petitioner’s ordinary residence 
for (say) three years is so devastatingly conclusive as to justify such 
complexity. 

So far we have not mentioned the sense in which the Commission 
used the phrase ‘‘ personal law." They accepted that in the first 
instance it should mean the law of the party's domicile.?? ** If that 
law recognises that questions of personal status are governed by 
the law of the country in which & person is domiciled, then the 
court should look no further but should regard the domestic law 
of that country as the personal law of the spouse.” *^ (No mention 
is made of the possibility that the connecting factor, ** domicile," 
may be defined by the lew domicilii in a sense different from that in 
which it is used in English law.*') If, however, the lew domicili? 
refers questions of personal status to the lew patriae, and the lew 
patriae regards such questions as governed by the law of a person's 
nationality, then it is recommended that that system should govern.*? 
This is apparently a partial renvoi and the only inherent difficulty 
to which attention need be drawn is that of discovering the national 
law of a person whose nationality is that of a State with several 
law districts (e.g., a citizen of the United Kingdom and Colonies 
or an American citizen). The problem of ascertaining the personal 
law becomes more involved when the law of the nationality refers 
questions of personal status to the law of the domicile. Of this 
the Commission said: **'This introduces the difficult problem of 
renvoi, to which the courts of England . . . have not as yet provided 


35 It does not appear whether English rules of procedure are envisaged as applying 
to these inquiries. 

39 Para. 887. . 

40 Ibid. 

41 As in Re Annesley [1926] Ch. 692. 

13 Para. 837. Rules are provided for determining a person's nationality (see 
para. 838). These rules may indicate a legal system gther than that which would 
be applied by the lez domicilii. 


æ é: The national law of a '' British ’’ subject has, in the past, been assumed to be 


English law, see: Falcopbridge, Essays in the Conflict of Laws (2nd ed.), 
pp. 199-216. 


. 8 THE MODERN LAW REVIEW Vor. 21 


an altogether satisfactory solution.” ** The Commission again see 
the problem as one of partial renvoi, and aware that there is no 
logical answer to the circulus inewtricabilis suggest that the internal 
law of the domicile should govern. They point out that their 
suggestion accords with the provisions of the Hague Convention 
to Regulate Conflicts between the Law of the Nationality and the 
Law of the Domicile to which the Private International Law Com- 
mittee recommended the United Kingdom should become a party.** 
(In fact the Private International Law Committee was concerned 
with the problem of total renvoi, which must be taken as the current 
form in those branches of English law where the doctrine is known,*' 
but this is not thought to make any material differepce.) The use 
of renvoi in connection with matters of personal status introduces 
another complication and element of doubt into the task of advising 
would-be petitioners. 

The fourth circumstance in which it is recommended the court 
should possess divorce jurisdiction is esoteric. The Commission 
considered that a jurisdiction based solely upon nationality (i.e., 
citizenship of the United Kingdom and Colonies), although theoreti- 
cally unobjectionable, would in practice lead to ** confusion ” since 
persons sharing that status may “‘ belong in the sense of domicile ^ 
to any one of many law districts.*^ With this we may respectfully 
agree. However, the Commission were concerned that relief should 
not be withheld from ** Englishmen ” who are domiciled and resident 
in countries which either have no facilities for divorce or whose 

*courts do not exercise jurisdietion on the basis of either domicile 
or residence. One is tempted to ask whether the philosophy ex- 
pressed in this concern is that facilities for divorce should be amongst 
the benefits bestowed on those who can in any way claim a connection 
with the welfare State. The connection which the Commission had 
in mind as being sufficient is not obvious. The character of ** English- 
man" when “possessed by a person who is neither domiciled nor 
resident in England is one which is unknown to the law. For want 
of any other the Commission were forced to use the connecting factor 
of citizenship of the United Kingdom and Colonies,*^ but they appre- 
ciated the criticism that this factor **is indeterminate to associate 
[a person] with England, Scotland or any other country.” " How- 
ever, the criticism is tolerated in order to serve ** Englishmen ”’ 
whose circumstances of domicile and residence have been described. 
The service also benefits (for example) a matrimonially unhappy 


«4 Para. 837. The Commission do not differentiate between partial and total renvot. 
45 Pars. 887. ° 
e ** Cmd. 9068, para. 24. 
47 Bee: Re Annesley [1926] Ch. 692; Re Ross [1980] 1 Ch. 877; Re Askew [1980] 
2 Oh. 259; Re Duke op Wellington [1947] Ch. 506. 


48 Para. 840. 
49 Para. 841. The countries specifically mentioned are Italy and Spain. om. 
50 Para. 842. ° . 


51 Para. 848, 
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Maltese who is domiciled and resident in Italy. It is difficult to 
bring the Commission’s proposals under this head within measurable 
distance of their principle ‘‘ that the provisions of facilities for 
divorce should be limited to persons who are in some way connected 
with England." 5? The task would perhaps be easier if ** English- 
men ” were defined as persons possessing citizenship of the United 
Kingdom and Colonies who had a domicile of origin in England. 
Yet it may be doubted whether even this would be sufficient associa- 
tion to ensure to decrees any measure of recognition abroad. The 
Commission were perhaps aware of their departure from principle, 
for they attempt to avoid the creation of limping marriages under 
this head of their proposals by limiting the grant of relief to those 
citizens of the United Kingdom and Colonies who are domiciled and 
resident in countries which not only cannot grant them relief but 
which refer questions of status to the national law of the propositus.** 
The limitation proceeds upon the dubious assumption that in the 
eyes of the lew domicilii the national law of a citizen of the United 
Kingdom and Colonies is English law. 


RECOGNITION or FOREIGN Drvorce DECREES 


In dealing with the recognition of foreign divorce decrees (whether 
obtained “ judicially or otherwise ’’ 55) the Commission expressed 
themselves as being guided by two principles. First, that there 
should be reciprocity of treatment: ‘‘ recognition should be given 
to a divorce which has been obtained in the exercise of a jurisdiction 
substantially similar to that exercised by the English courts.” "°° 
Secondly, that due regard should be paid to the attitude of the 
personal law.°’ In accordance with these principles the Commission 
propounded three heads of recognition. 

The Commission recommend the court should recognise a decree 
pronounced either in the exercise of a jurisdiction '* based on ? the 
domicile of either spouse at the date of proceedings, or'in the exercise 
of a jurisdiction which would be recognised by the law of either 
party's domicile at that time.** Tt is further recommended (pre- 
sumably in connection with the first alternative alone) that ''the 
court should not require that the concept of domicile in the country 


53 Para. 814. 

53 Cf. Re O'Keefe [1040] Ch. 124; Re Johnson [1908] 1 Ch. 821. 

54 Para. 841. 

55 These words are explained in paras. 861-865, and are intended to cover religious 
and consensual divorces, and divorces effected by legislative or executive act. 
The effect of the recommendations is that such divorces will be treated as vali 
if they are pronounced under or recognised by the persogal law of the spowses. It 
is recommended that the present rule whereunder a ‘‘ Christian ’’ marriage cannot 
be terminated in a ‘‘ non-Christian " manner (see Maher v Maher [1961] P. 
842) should be ended. See, on this point, Cowen, '' Divorce and the Domicile "’ 
(1952) 68 L.Q.R. 88. 


«65 Para. 848. 


51 [bid. e 
58 Para. 849. The time factér in the latter alternative seems to be implicit. 
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in question should exactly correspond to the English concept.’ 5° 
The second alternative is a restatement of the existing rule *^ amended 
to take account of a wife’s power to acquire an independent 
domicile.*? As such it needs no special comment. The first alterna- 
tive, besides taking account of a wife's power to acquire her own 
domicile, apparently embodies a substantial departure from the 
existing law. At present it is immaterial whether the foreign court 
in fact based its jurisdiction upon the domicile of the parties. 
Recognition depends on whether the parties are domiciled in the 
English sense of the term within the law district whose court pro- 
nounced the decree, and it is irrelevant upon what basis the foreign 
court claimed to exercise jurisdiction. This is a liberal and non- 
formalistic approach under which the court can recognise a decree 
granted upon, e.g., an entirely unrestricted basis. The language 
used by the Commission seems to indicate a desire that in future 
conclusive emphasis should be given to the basis on which the 
foreign court claimed to exercise jurisdiction. Why else should they 
suggest that the concept of domicile as used by the foreign court 
need not correspond to English notions thereof? On the other hand, 


' the Commission describe the recognition of a decree ** based upon ^ 


domicile as being in accordance with the “ existing”? law, 5? and 
in their draft code they speak of recognising a decree ** which has 
been granted in accordance with the law of the country in which 
one spouse was, or both spouses were, domiciled at the time of the 
proceedings." ° What was really desired must be a matter of 
conjecture. Perhaps the fairest (and certainly the most desirable) 
interpretation is that a twofold approach was intended. First, the 
court will recognise a decree of a court of the domicile (in the 
English sense) regardless of the basis upon which it was in fact 
pronounced. That is the existing rule. Secondly, the court will 
recognise a decree pronounced on a basis of a jurisdiction sub- 
stantially sintilar to that of domicile in the English sense. As an 
extension of the existing law this is to be welcomed, for the English 
concept of domicile is in some respects peculiar “ and there is little 
virtue in refusing to_recognise a decree based on a view of domicile 
akin to the English one on the ground that the two views do not 
exagtly correspond. 

The second head of recognition propounded by the Commission 


5* Para. 850. 

80 Armitage v. Att.-Gen. [1906] P. 185. 

61 It does not appear which legal system determines whether the wife had capacity 
to acquire an independent domicile. ''Domicile"' in an English court means 
domicile in the English sense, and the Commission's recommendation of & change 
in the English law 1s in terms confined to cases where & wife seeks to invoke 
the jurisdiction of the English court. Presumably it must be extended to cases 


at her domicile. 
** Para. 850 (i). 
63. App. IV, pare. (o). 
€l Bee Cyd, 9068, para. 
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is that,of nationality. It is recommended the court should recognise 
decrees pronounced by a court in the country of either spouse’s 
nationality or which would be recognised by a court in such country.*^ 
This recommendation is entirely satisfactory for, as the Commission 
pointed out, nationality is à common basis of jurisdiction, and ** to 
refuse recognition to a divorce obtained in such circumstances is 
to increase the number of ‘ limping uiarriages ? and to cause hardship 
to the persons affected.” 95 

The third head of recognition is a residual one. It is recommended 
that ‘‘ recognition should . . . be given to a divorce obtained . 
in circumstances substantially similar to those in.3shieh.the English 

. courts exercise divorce jurisdiction ii Thapect sobrpe Sieg 
are not domiciled in England." * Apparentiy,the Comuitéig8 
not envisage recognition of decrees pronounced on a different rÀ- 
dictional basis to that asserted in England but in eircumstanpeg $ 
which an English court would mutatis mutandis h&ve g Bs 
jurisdiction. This is unduly formalistie. As with--dómici 
substantial similarity in the formal basis of jurisdiction shod. be 
an alternative basis of recognition but it should not be ăn exclusive 
one. 

The Commission's views on ‘‘ substantial similarity’ are not 
easy to understand. They did not “ think it necessary to insist that, 
in granting the divorce, the court . . . should have had regard to 
the personal law of the spouses, so long as the divorce would in fact 
be recognised as valid by the personal law.” * We have seen that 







under the heads of domicile and nationality the Commission recom-* 


mend that decrees recognised by either the lem domicilii or the lew 
patriae should be recognised in England. In such cases it is un- 
necessary to inquire as to the jurisdictional basis on which the 
decree was pronounced. Accordingly, the Commission's refusal to 
insist on regard for the personal law when the foreign courts juris- 
diction is sought to be upheld on a ground other than domicile or 
nationality appears to be devoid of any effective meaning. The 
word *'appears ” is used because, apart from regard for the personal 
law, the jurisdiction of the English courts on a residence qualification 
is recommended to depend only on the common residence of the 
parties, or, in cases where the last matrimonial home was in"England, 
upon the presence of the petitioner alone, and the Commission can 
hardly have intended that English courts should recognise foreign 
decrees pronounced after (say) three weeks’ common residence in 
a motel and without more. Presumably, therefore (and despite 
what they said), the Commission envisaged foreign decrees as „being 


65 Para. 857. 
¢6 Para. 856. 
67 Para. 851. 
æ See Robinson-Scott v. Robinson-Scott [1957] 8 W.L.R. 842. 
69 Para. 852 (y. There are eictailed recommendations d 
which the similarity must exist (paras. 853-855). 
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recognised on the ground of “ substantial similarity " only when 
they have been granted with ** regard to the personal law." ^ The 
latter is an imprecise phrase, and the Commission skirt the difficulties 
by saying “a great deal must be left to the discretion and good 
sense of the court which has to consider any question involving the 
recognition of:a divorce decree." " Amongst the questions which 
are sò left are the determination of what is meant by the words 
‘< personal law ” (i.e., must it be the law to which an English court 
would have looked?) and the words * have had regard to” (i.e., 
is it sufficient that the foreign court should have satisfled itself that, 
e.g., cruelty is a ground of divorce under the personal law, or must 
it have satisfied itself that a decree would in fact have been granted 
under the personal law?). These are matters on which it would be 
hard to advise with confidence. They arise from attempting to 
postulate reciprocity in connection with the wide and complicated 
residential basis of jurisdiction which it is recommended should be 
given to the English courts. 


JURISDICTION OF THE ENGLISH Courts IN NULLITY 


Although the portion of the Report dealing with jurisdiction in 
nullity proceedings rests on the distinction between void and voidable 
marriages, the Commission do not in terms deal with the critical 
problem of how to determine whether a marriage is void or voidable. 
Under the existing law the position is obscure, but apparently any 
defect relating to either capacity (e.g., consanguinity, prior marriage 
and nonage) or form is treated as rendering a marriage void since 
that is its effect in English domestic law."?? Other types of defect are 
(semble) tested against the law of the husband’s domicile at the 
time of marriage. The disregard of foreign law in favour of the 
categories of English law cannot be regarded with enthusiasm since 
that eategory of void marriages is wider in England than it is 
abroad.'* However, since the personal laws of the parties may 
differ as to the category into which the marriage is to be placed it 
would seem impossible to devise any more satisfactory solution. At 
present neither the problem nor the solution is of great practical 
importance because with one exception the grounds on which juris- 
diction is exercisable are the same whether a marriage is alleged to 
be void or voidable.”* As will be seen, the Commission propose to 
end this similarity, and in consequence it is regrettable that they 


70 This is seemingly confirmed by note 20 on p. 225. 

m1 Tbig. 

72 There is no reported case known to the writer in which the court has failed to 
make this assumption, although, of course, it is always appreciated that selection 
of the lex causae depends upon the nature of the defect alleged. 

13 De Reneville v. De Reneoslle [1948] P. 100 (C A.). 

T4 Bee Cohn, '' Nullity of Marriage '' (1048) 64 L.Q.R. 824, 387. 

T5 See Ramsag-Fairfaz v. Ramsay-Fairfax [1956] P. 115 (C.A,), and Saini 
Grodecki (1957) 20 M.L.R. 566. 


Jan. 1998 ROYAL COMMISSION ON MARRIAGE AND DIVORCE 18 


did not devote any attention to the preliminary question of how to 
characterise a marriage. : 

Since **in its effect on the personal status of the spouses the 
annulment of a voidable marriage has the same effect as the dis- 
solution of a valid marriage," '* the Commission recommend that 
the basis of jurisdiction in respect of voidable marriages should be 
materially similar to those suggested in connection with divorce 
(viz., domicile of either party at commencement of proceedings, 
common residence at commencement of proceedings, and, where the 
last matrimonial residence was in England, the presence of the 
petitioner '").. The observations which have already been made on 
the suggested bases of divorce jurisdiction are equally -applicable in 
the present cohtext.' The assimilation of voidable marriages and 
marriages subject to dissolution is to be welcomed for the reason 
given by the Commission. Despite theory and formation the two are, 
in practice, indistinguishable. 

The Commission's recommendations concerning choice of law in 
proceedings to annul a voidable marriage proceed upon the assump- 
tion (already referred to) that a defect relating to form or capacity 
can ever only render a marriage void. "Thus, it was regarded as 
** fundamental that the court, in determining the issues, should look 
to the personal law of the spouses as well as to English . . . domestic 
law." 7° The personal law is envisaged as being the personal law of 
either spouse at the time of marriage. The choice of system and 
time is justified because the Commission found that the grounds of 
voidability are in general dependent on the petitioner being unaware, 
at the time of marriage of certain facts which were deemed material 
by his then personal law.*! It is not clear why a petitioner whose 
marriage is valid by his ante-nuptial personal law should be entitled 
to rely on a ground of avoidance given by the respondents ante- 
nuptial personal law let alone English domestic law. For the 
petitioner (on the Commission’s argument) must have known of 
all the facts which his personal law considered it material for him 
to know for his own protection. However, the Commission thought 
that it would not be ** just ” if a petitioner could not rely on facts 
which were immaterial under his personal law. 

The Commission recommend the court should have jurisdiction 
to declare a marriage void if the petitioner is either domiciled or 
present in England at the commencement of proceedings. The 


76 Para. 892. 

77 Pars. 802. The fourth ground of jurisdiction ın favour of certain citizens of 
the United Kingdom and Colonies is not repeated, since most countries '' are 
prepared to assume nullity jurisdiction . . . at the inejance of a person,who 18 
domiciled there "' (ibid.) 

18 For a comment on these proposals in the context of voidable marriages, see ® 
Grodecki (1957) 20 M.L.R. 566, 572-682. 

79 Para. 895. : 

«vw Para. 898. 
*1 [bid. 
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scant justification for this wide jurisdiction (it does not, however, 
extend to the present jurisdiction based on the celebration of the 
marriage in England °°) is that ** if the question whether a marriage 
is void arises incidentally in other proceedings, there are no juris- 
dictional limitations upon the power of the court to make a 
declaration as to the nullity of the marriage, which will be binding 
on the parties themselves." ** The Commission did not feel that 
the proposed jurisdiction would lead to any substantial increase in 
the number of applications, since in their view the suggested choice 
of law rules would render it pointless to come to England **if the 
remedy could be obtained from the court of the applicants? own 
country." *5 This ignores the possibility that the rules applicable 
under the proposed choice of law rules might be diffefent trom (and 
more favourable to the petitioner than) those applied under the law 
of the party's own country. However, a wide jurisdiction in respect 
of void marriages would be unobjectionable so long as the initial 
question of whether or not the marriage is void could be satis- 
factorily answered. Serious misgivings must be felt over the asser- 
tion of a virtually unrestricted jurisdiction in respect of marriages 
whieh are void only by reason of the imposition of English 
categories. 

Those misgivings are increased by the absence from the Report 
of any discussion of the problem. The problem is an intractable 
one, so much so as to preclude the grant of an unrestricted juris- 
diction in respect of void marriages save after a careful consideration 

eof the demerits of franking English categories on marriages which 
may in all respects be foreign. It is easy to suggest that the effect 
of a defect in form should be tested by the lew loct celebrationis, 
and that the effect of a defect other than one of form of capacity 
should be determined by the law of the husband’s domicile at the 
time of marriage. It is impossible to make any suggestion in respect 
of defects relating to capacity which is of any practical utility so long 
as tht rule is that the laws of each party's ante-nuptial domicile 
have an equal voice on questions of capacity. If the rule were 
altered so that a petitioner could rely only on his own ante-nuptial 
personal law, then that system could consistently be given the 
further task of determining the character of the marriage. Such 
an alteration could not be adopted in proceedings in which the 
validity of a marriage arises only incidentally, and ignores the 
declaratory nature of proceedings in respect of a void marriage.** 
The alternative is to refer questions of capacity (and hence of the 
eharacter of the marriage) to the law of the matrimonial home. As 


33 Bee supra, note 75. 

84 Para. 882. 

55 Para 888. ? 

86 Grodecki (1957) 20 M.L.R. 566, 668, argues that a decree in respect of a voida 
marriage always touches and concerns the ‘*' domestic relations ’’ of the parties 
and hence is declaratory in form only. - 

ee 
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we shall see, this is an alternative which the Commission must be 
taken to have rejected as a rule of primary reference. 

The Commission’s views on choice of law in suits to annul void 
marriages adhere, in general terms, to the present rules. Thus, it 
is recommended that defects in form should be governed by the lec 
loci celebrationis." The recommendation is cast in wide enough 
terms to embrace the repeal of the Foreign Marriages Acts and the 
abolition of the common law marriage. We may doubt whether this 
was the Commission's intention, but at all events the Foreign 
Marriages Ácts and the common law marriage are nowhere men- 
tioned in the Report. The other category of defects ** which render 
a marriage void by English law ” ** (it is not explained why English 
law should be adopted as a guide) are those in the nature of 
** personal?! defects and it is suggested that they should be deter- 
minable by the personal law of the parties at the time of marriage.5? 
Subject to the extended meaning of personal law which had already 
been discussed and the one exception hereinafter mentioned, this is 
but a restatement of the existing position." There is, however, no 
mention of the present refusal to recognise foreign incapacities on 
the ground of publie policy.?! 

The following exception to the general rule is propounded to 
avoid ‘ unfairness ”’: 

* & marriage which was celebrated elsewhere than in England 
or Seotland shall not be declared void if it is valid according 
to the law of the country in which the parties intended at 
the time of marriage to make their matrimonial home and , 
such intention has in fact been carried out." °? 


The justification is that 


* the validity of & marriage should in the last resort depend 
on the law of the country in which the matrimonial home has 
been established, because the status of a marriage pre-eminently 
effects society in the country where the parties liye together as 
husband and wife. That country represents what has been 
called the ‘true seat of the marriage relation,’ and it seems 
socially undesirable that & union which is there regarded as not 
detrimental to the community should be pronounced void, 


87 Para. 886. ? »" 


5? Para. 887. 

80 See, for example, Pugh v. Pugh [1951] P. 489. 

91 The so-called ‘ penal ’’ incapacities, see Dicey, Conflict of Laws (6th ed.), p. 786. 
The rule in Sottomayor v. De Barros (No. 2) (1879) 5 P.D. 94 (which was not 
mentioned by the Commission) can be included under the heading of public, 

ley, see Kahn-Freund, ''Public Policy in the English Conflict of Laws ” 
1954) 89 Gro.Soc. 89, 53. e Y 

92 Appendix IV, para. 4 (8). If this exception is adopted in the proposed legislation e 
(it is omitted from the present draft Bill) it should be made to apply not only 
to proceedings to annul a marriage but also to other proceedings im which the 
validity of a marriage falls to be decided. It would be incongruous to have 

* different choice of law rules according to the form in which the problem comes 
before the cotrt. e 
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merely because one or other or both of the parties were 
formerly connected with a country in which a differeftt view 
prévails.’’ ° 
This appears to justify too much, for is it not also socially undesir- 
able to pronounce as valid a marriage which is unobjectionable by 
the law of the parties’ ante-nuptial domiciles but void by the law of 
the m&trimonial home? Or to pronounce as void a marriage which 
is formally invalid by the lew loci celebrationis but valid by the law 
of the matrimonial home? The Commission must be taken to have 
rejected the law of the intended matrimonial home as being the law 
governing the capacity to marry, but having so done they permit it 
as an alternative test in an illogically defined category of case. 
Should there not be only one rule, and do not the*reasons which 
induced the Commission to reject the law of the matrimonial home 
as a rule of primary reference also apply to its use as an alternative 
rule? The exception does not extend to marriages celebrated in 
England because **it would be undesirable . . . that the English 
. courts should be required to recognise the validity of a 
marriage celebrated in England . . . in circumstances which render 
the marriage void under English . . . domestic law." ** This 
passage assumes that the various provisions of the Marriage Act, 
1949, relating to, e.g., consanguinity, affinity and nonage, apply 
not only to persons domiciled in England but also to persons 
marrying in England. If this is a correct inference (and the existing 
law is uncertain "5) it is strange that the Commission did not make 
ea similar caveat in respect of marriages whose validity falls to be 
determined solely by the law of the parties’ ante-nuptial domicile. 
Thus, if an uncle and niece who are domiciled in Arcadia where 
marriages between persons of that relationship are valid marry in 
England and then settle here their marriage would apparently be 
held valid. If, on the other hand, an uncle and niece who are 
domiciled in Ruritania where marriages between persons in their 
relattonship are invalid, marry in England and settle in Arcadia, 
their marriage would apparently be treated as invalid. The contrast 
is incongruous, but it is submitted that the Marriage Act, 1949, 
ought to apply to all marriages taking place in England. Such a 
rule would prevent precocious twelve-year olds and amorous blood 
relatives taking advantage of their domiciliary rules in England. 


JURISDICTION oF Forman Courts IN NULLITY 


The Commission considered that recognition of nullity decrees 
should be based uppn the same general principles (viz., reciprocity 
e and regard for the personal law) as were suggested in connection 


*3 Para. 889. ? 
94 Para. 890. 
*5 Bee Cheshire, Private International Law (5th ed.), p. 807; Fleming, '' Marital” 
Capacity ° (1951) 4 I.L.Q. 889. e ° 
ee 
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with djvorce.** Accordingly, an annulment obtained in or recog- 
nised by the law district of the personal law (or laws) should be 
recognised regardless of whether the foreign court applied an appro- 
priate system of law.?" Where a foreign decree is neither pronounced 
nor recognised by a court of the personal] law then a distinction is 
drawn between the annulment of void and voidable marriages. It 
does not appear which law is to determine the all-important qufestion 
of whether the marriage was void or voidable. The annulment of 
a void marriage should be recognised whatever the jurisdictional 
basis if the decree was obtained in compliance with choice of law 
rules similar to those proposed for the English court. The annul- 
ment of a voidable marriage should be recognised only if the foreign 
court purported to exercise jurisdiction in circumstances substantially 
similar to those in which the English court would exercise jurisdic- 
tion (including the application of the personal law).?? No provision 
is made for the case where an English court would in fact mutatis 
mutandis have exercised jurisdiction. 


CONCLUDING COMMENT 


The preceding observations will have shown that Part XII of the 
Commission’s Report is comprehensive if not exhaustive. Their 
task was an unenviable one. Few would contend that the present 
state of this branch of the law is in all respects satisfactory, and 
few would agree upon solutions for the present difficulties. If one 
believes with the Commission that recognition of foreign matrimonial , 
decrees should be based upon reciprocity the problem of the 
recognition of foreign decrees becomes subservient to that of deter- 
mining the jurisdiction of the English court. The fundamental 
difficulty in making that determination lies in attempting to recon- 
cile two conflicting desires. First, the desire to avoid the creation 
of limping marriages by pronouncing decrees which stand little 
chance of recognition abroad. Secondly, the desire to grant matri- 
monial relief to those who one conceives should be entitled to it. 
If the English courts could grant a decree only when both parties 
were citizens of the United Kingdom and Colonies who were 
domiciled and resident in England it could be guaranteed, that an 
English decree would receive almost universal recognition. "Titus, 
the first desire would be fulfilled, but only at the expense of the 
second. In an imperfect world ? a compromise must be sought, and 
the compromise should, for the sake of enabling people to order 


86 Para. 900. 

*7 Para. 901. . ij 

*8 Ibid. 

99 Ibid. 

1 Bee para. 797 (''no two witnesses were exactly agreedeon a solution '"). 

a» The Commission were not, however, entirely despairing of the prospects of an 
international convention '' providing for the recognition of divorce decrees 
obtained in the signatory c@untries "" (para. 860). 
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SOVIET LAW AND GOVERNMENT * 


Tux Russian Revolution is often compared with the French Bevolu- 
tion. Perhaps a more fruitful analogy, however; would be that of 
the English Revolution of 1640-1689. The Russian Revolution has 
gone through a “ Puritan ” stage—radical, utopian, supranational; 
since the mid-1980’s it has undergone a kind of Restoration—a 
stabilisation of social relations, a return to certain pre-Revolutionary 
Russian traditéons and to patriotism; and today the Revolution seems 
to be groping for some final synthesis, a ** glorious ? dénouement. 
The fact that the Russian Revolution is still unfolding makes 
it difficult to interpret. Yet the continuity over a period of forty 
years is great enough so that we may now be in a position to say 
—not, indeed, with the same confidence with which we can speak 
of the English Revolution—that certain characteristics of the Soviet 
“ system ” are essential and fundamental. The development of the 
Soviet legal system gives us important clues as to what those basic 
characteristics are, just as the seventeenth-century English legal 
history reflected what was permanent in the English Revolution. 
Moreover, Soviet legal development, I believe, both reveals and 
influences the drift, the tendency, of the Russian Revolution towards 
a final dénouement. T 
Before attempting to interpret the development of Soviet law, 
it is necessary to speak of Soviet government in general, for according 
to the Soviet way of thinking law is nothing but an aspect of govern- 
ment. Such a concept assigns to Jaw a narrower sphere of operation 
and influence than under our system, in which law is, in some 
respects, broader than government and exercises a check upon it. 
On the other hand, we cannot speak of Soviet government in the 
same sense 8s that in which we speak of American or English 
government, that is, as the system by which political leaders are 
selected and the system by which they exercise their political responsi- 
bilities; for government in the Soviet system is fused with gll aspects 
of social life—the political leaders of the Soviet State are at the ame 
time the economic leaders who manage industry, agriculture, trade, 
and so forth, and they are also the cultural leaders who make policy 
for the arts and sciences and who lay down, even, principal lines 
of thought for the entire people. . 
In this system of government, the election ef representatwes to 
the legislative assemblies, the election by these legislative assemblies 
of executive organs and of the higher judicial organs, the federal 


9A public lecture delivered at the London School of Economics and Political 
Science on Sanuary 22, 1967. 
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union of constituent and so-called autonomous republics, the pro- 
tection, of the constitutional rights of citizens, and all the other 
conventional apparatus of government, form—and are intended to 
form—only a subordinate part of the machinery through which the 
real system of government works. The real system of government 
is identical with the system of social control as a whole. It is this 
identity of politics with social control as a whole that is the very 
essence of the total State. 

In view of the fact that one finds in current Soviet legal literature 
a certain amount of agitation for reform of the legislative and 
administrative system, it is perhaps worth emphasising that the 
Constitutional machinery of government is not intended to be 
the whole, or indeed the principal, source of politichl authority in 
the Soviet Union. Although the Supreme Soviet of the U.S.S.R., 
for example, is, according to the Constitution, ‘‘ the highest organ | 
of State authority," in fact that body consists of some 1,800 repre- 
sentatives (many of them artists, ‘‘ heroes " of one kind or another, 
and so forth) who meet for a week or two at a time twice a year to 
endorse unanimously the measures presented to it. It is essentially 
an honorary society, which, however, like medieval parliaments, may 
carry the grievances of the localities to the central authority in return 
for voting the taxes, so to speak, and going back to the localities to 
help make them palatable. The efforts of Soviet jurists today to 
regularise the procedures of the Supreme Soviet (to get the State 
budget presented to it, for example, before that budget has already 

* gone into effect, to have enacted a law on recall of representatives 
by their constituents, and so forth) fall very far short of an attempt 
to convert that body into a legislature in the modern Western sense. 

The Presidium of the Supreme Soviet (not to be confused with 
the Presidium of the Central Committee of the Communist Party, 
formerly called the Politburo), consisting of thirty-three members 
chosen from *the Supreme Soviet to conduct its affairs between 
sessions, would perhaps qualify in terms of size to be the supreme 
governing body; and under the Constitution it is authorised to issue 
edicts (‘‘ ukases ’’) which do in fact form the legal basis for most 
of the major activities of the Soviet Government. However, the 
Pregidiurh's membership does not include the present Chairman of 
the Council of Ministers (Bulganin), the present Secretary of the 
Communist Party (Khrushchev), and several other top Soviet leaders, 
so that one may doubt that it exercises the initiative in much, at 
least, .of its legislation. Moreover, many of the edicts of the 
‘Presidium of the Su reme Soviet merely enact decrees already paa 
e LY the Council of isters. 

Is it, then, the Council of Ministers which really governs the 
Soviet Union? Undtr the Constitution the Council of Ministers is 
** the highest executive and administrative organ of State authority, 
and technically it is called “ the Government "—lik& the British 
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Cabine. But it is not like the British Cabinet. The Soviet Council 
of Ministers consists of the heads of the various economic, pelitical, 
military, social and other branches of the Soviet State—in recent 
years about fifty in number. The economic ministries (agriculture, 
metallurgy, coal, oil, chemicals, machine construction, and the like) 
are the most numerous, comprising about thirty-five. Non-economic 
ministries include those of foreign affairs, internal affairs, defence, 
justice, health, culture, and others. It is the Council of Ministers 
which makes and executes the national economic plan, directs the 
general organisation of the armed forces, and in general runs the 
day-to-day activities of Soviet officialdom. Its ** decrees and regula- 
tions ” are, in fact, the operative legislation of the Soviet Union. 

The importance of the Council of Ministers is precisely indicated 
by the fact that its leaders are drawn from the Presidium of the 
Central Committee of the Communist Party. While we know nothing 
of the nature of the deliberations of the Council of Ministers—even 
its decrees have not been regularly published since 1950—it seems 
unquestionable that significant conflicts of interests among the 
various ministries represented there are not resolved by a majority 
vote of all ministers. Basic policy decisions are undoubtedly made 
by the chairman and vice-chairmen—that is, by the top Party 
leaders. 

Speaking broadly, it is, of course, the Communist Party that 
governs the Soviet Union. This is stated in the Constitution itself, 
which declares that the Communist Party is “‘ the leading core of all 
organisations, . . . both social and State." The Party is not a 
political party in the Western sense: it does not represent a class 
or classes, or a special political-interest group or groups, and it does 
not campaign against any other party. It is rather * the central 
core of conscious socialists,” the “ shock troops ” in all phases of 
social, political and economic life. Long since purged of its revo- 
lutionary romantics, the Party is largely a professidnal elite of 
officials, administrators, technicians, and privileged workers; its 
watchwords are discipline and loyalty. 

The Communist Party stands behind the entire complex con- 
stitutional and organisational! structure of the Soviet State. Without 
the Party that structure would be too unwieldy to operate. But 
the Party itself, with its more than seven million members, is a 
complex and unwieldy mechanism whereby to run a highly central- 
ised society. Theoretically, the Central Committee of the Party, 
elected by local, regional, and republican Party representatives, . 
designates a Presidium which is responsible tq it. In fact, the 
Presidium controls the Central Committee which in turn controls 
the subordinate Party organs reaching down through all levels. 
Only at the very top—at the Presidium level—is there authority 
fftqualifled, and even there its distribution is precarious. 

Speaking rore precisel, then, the Soviet Union is really governed 
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not by any distinct governmental or political body or bodies but 
by one; two, three, five, or eleven men, plus whomever else they 
may bring in to rule with them—men who have risen to positions 
of leadership through any one of a multiplicity of channels: Party 
organisations as such, economic management, armed forces—but who 
are essentially Party leaders rather than leaders of some organisation 
within or without the Party. 

It can be demonstrated, I believe, that the armed forces, the 
economic ministries, even the Party itself, as organisations, do not 
play independent roles. The top leaders have the initiative and use 
the organisations to symbolise and to effectuate their policies. The 
authority of the top leaders is essentially persongl rather than 
organisational. Their relationship to each other is likewise a per- 
sonal one and is not determined by the relationship of the organisa- 
tions to each other. The last thing that any of the top leaders wants 
is to be identified with a particular organisational hierarchy: they 
want only to be identified with ** the Party,” which is the ** central 
core ” of all Soviet organisational hierarchies. 

Thus, the contribution of the Russian Revolution to the develop- 
ment of constitutional law is the adaptation of autocracy to twentieth- 
century industrial society. It is a dismal fact, which we must face 
squarely, that the Communist principle of leadership—whether 
“individual ” or “ collective ?—8seems to have shown its viability 
in Soviet Russia, its capacity to survive the leader’s death. 

e X When we think of the instruments whereby the Party leadership 
governs, we think immediately of the Terror. Yet we misunderstand 
Soviet autocracy if we focus our entire attention on its repressive 
features. Terror there is, terror there must be, against enemies of 
the system. But the Soviet State system works also through law, 
through regular processes of deliberations and hearings, with obser- 
vance of rules of procedure and resolution of conflicts according to 
objective standards of rights and duties. 

We have heard a great deal about Soviet legality—and violations 
of Soviet legality—from the top Soviet leaders and from the Soviet 
press in the past four years, and especially since the Party Congress 
of February, 1955. But—many ask—how can one speak of law in 
a society which, according to its own leadership’s admissions, has 
been subjected to a system of arbitrary arrests, extorted confessions, 
secret trials, and political executions—in short, a system of ** arbit- 
rariness and lawlessness,” to use Khrushchev’s own words? 

The fact is thay. it is perfectly possible to have despotism or 

e tyranny and at the same time, in spheres of social and economic 
relations not directly connected with politics, a system of law. We 
have only to think of the legal system which Roman tyrants fostered, 
or the legal system which existed under the Tudor despotism. = 

Under, Stalin, as today, any person in Russia who ‘visited Soviet 


Jax. 1958 SOVIET LAW AND GOVERNMENT 28 


trial and appellate courts could see lawyers, or the parties them- 
selves, arguing cases before a three-judge court—not only in criminal 
cases but also in civil disputes over rights to living space, job 
reinstatement and back pay, divorce, author’s royalties, and a host 
of other matters. It is worth noting that a special system of courts 
decides contract disputes among State business enterprises, and 
that there are over 400,000 such cases tried every year. 

Stalin learned that a planned economy cannot function without 
a highly developed legal system, and that law is an essential means 
of preserving the stability of social relations even under socialism. 
The importance of the Stalinist emphasis on stability of laws in the 
non-political sphere is clearly apparent today when law reform in 
both the political and the non-political spheres is serving as a means 
of promoting the popularity and the efficiency of his successors’ 
government. 

The law reforms of the past four years have been substantial, 
and give promise of continuing. I shall not attempt to recapitulate 
them here, as they have now been described in many places. It 
is important, however, to understand the limitations of this reform 
movement. With respect to law reform in the non-political sphere 
—in labour mobility, pensions and social security, supervision of 
labour camps, protection of the accused in criminal cases, elimination 
of criminal penalties for certain minor offences, independence of the 
judiciary from the Ministry of Justice, and other matters—it is 
important to understand that this does not represent a fundamental 
departure from Stalinist policy since the mid-1980's, but that it is, 
nevertheless, a rapid acceleration of more liberal tendencies which 
were already apparent in the last few years before Stalin’s death. 

Secondly, with respect to law reforms in the political sphere— 
release of many political prisoners and denunciation of the abuses 
of law whereby they were sentenced, reduction of the power of the 
secret police, elimination of secret administrative trials, elimination 
of special court procedures in certain types of cases of counter- 
revolutionary crimes—it is important to understand that this does 
represent a fundamental change in Stalinist doctrine: that is, it is 
a pledge by the régime that only real enemies, and not potential 
enemies, are liable to punishment. But the régime has not given 
up any of its power, or any of its determination, to punish those 
whom it considers real enemies, 

Specifically, with respect to political crimes, the post-Stalin 
Government has introduced drastic changes in procedure for trial 
of persons charged with counter-revolutionary, crimes, and, has 
denounced the pre-trial extortion of confessions in political cases 
which (it is now admitted) formerly existed, but it has not changed, 
and there have been no suggestions to change, the substantive law 
d counter-revolutionary crimes. Article 58 of the Criminal Code 
provides that? any act shall be considered counter-revolutionary 
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** which is directed toward the overthrow, undermining, or wegkening 

. of the basic economic, political, and national [i.e., ethnic] 
achievements of the proletarian revolution." [Emphasis supplied.] 
There is no talk of changing this provision more than slightly— 
perhaps by substituting some such word as “ anti-State’’ for 
“ oounter-revolutionary." So long as 1t remains in force, the Soviet 
Government will have no difficulty in securing convictions—in open 
trials conducted fairly—of people proved to be active opponents 
of basic government policies. 

Last spring, for example, an American journalist in Moscow 
witnessed the trial of several men charged with '*counter-revolu- 
tionary agitation." They were accused of making propaganda 
for Zionism. They pleaded not guilty and defended themselves 
vigorously—and were convicted. What is unusual is the plea of 
not guilty in a political case, the vigorous defence, and the public 
trial. 

I asked a leading Soviet jurist in 1955 whether the retention 
of the provisions of Article 58 would not reduce considerably the 
significance of the other law reforms now being introduced. He 
replied: **It is true that no substantial change is being considered 
in the [substantive] law of counter-revolutionary crimes. But the 
climate has changed, and that has great significance." 

Since the twentieth Party Congress of February, 1956, the 
** change of climate ” has seemed more like a ferment, with students, 
workers, and in at least one case crowds, protesting against policies 
of the régime itself and demanding still greater concessions than 
the ones offered. It is striking to see this ferment reflected in the 
pages of the leading Soviet legal and political journal, Soviet State 
and Law, which devoted large parts of each of its 1956 issues to 
articles urging still further reforms. 

For example, hunger for contact with the West—and the great 
intensity of this hunger among large sections of the population is a 
striking fact to which many Russian-speaking Westerners who have 
visited the Soviet Union since the summer of 1955 can testify—is 
manifested in a recent article in Soviet State and Law urging legal 
scholars to study foreign law and to recognise that ‘‘ bourgeois ”’ 
laweis “hot static’? and that by no means all ** bourgeois ” jurists 
are ** reactionaries.?? 

Another recent article asks how it is possible for professors of 
criminal law to teach their courses adequately when criminal 
Statistics are not published and when correctional institutions are 
governed by secret, administrative regulations. 

Still another recent article complains that there are many matters 
governed by administrative sanctions which ought to be within the 
jurisdiction of the c8urts, in order to “ strengthen legality.” 

Many other examples of what one might call an agitation f& 
further reforms, further liberalisation, could be giveh. Yet it is 


Jan. 1958 SOVIET LAW AND GOVERNMENT 25 


important that we recognise the limitations of this agitation, too. 
We must remember that, like the ** change of climate ” of 1958- 
1955, the ** ferment ’’ of 1956 was called for by the top leadership. 
There are few, if any, signs that in Russia—in contrast to Hungary 
and Poland—it has gone beyond the limits anticipated by the top 
leadership. 

There is every reason to believe that the rulers of Soviet Russia 
genuinely need—and genuinely desire—a far-reaching reform of the 
system of law and government, a reform which will insure greater 
initiative from below, less mutual suspicion and fear on the part 
of people at all levels, more real cooperation with government 
policies. Realising that some ** ferment ” is essential for the creation 
of this new beVerage, they have also believed that the process would 
not cause an explosion when the new beverage is poured into the old 
bottles. That belief proved false in Hungary, but so far it has 
proved correct in the Soviet Union itself, 

The difference between the response of the Russians on the one 
hand, and the Poles, Hungarians, and other Eastern Europeans 
on the other, is due, of course, to many factors, among which the 
desire for independence on the part of peoples too proud to remain 
satellites probably takes first place. But one must also include 
among the factors the difference in legal and political traditions of 
Russia and the West. Partly because the Russians have never had 
a deep-rooted tradition of a system of law which binds the top 
leadership, they have responded to their Government’s programme 
of liberalisation with gratitude, and without bitterness at its incom- 
pleteness. The Hungarians, on the other hand, with their Western 
tradition that legality is a mockery unless it binds the State itself, 
have responded with demands for effective limitations upon the 
powers of the leaders. 

Yet in Russia, too, the drive for ‘“‘ strengthening socialist 
legality,” and the emphasis upon implementing the. Constitution, 
exerts some pressure toward establishing certain controls—too ‘loose 
to be called legal —over the men at the top. This pressure, combined 
with the more powerful political forces which the “ collective leader- 
ship ” has released, may result in a redistribution of authority within 
the Communist Party and, more particularly, the creation of pro- 
cedures which would give "the Central Committee effective control 
over the Presidium. It is some such change which I have in mind 
when I speak of final dénouement, for it would be a kind of Act 
of Settlement which would assure the stability of the leadership a 
its continuity from generation to generation.! 

Whether or not this speculation comes truegI think it must m 


1 The procedure whereby the Central Committee removed Molotov, Malenkov 

and Kaganovich from ihe Presidium in June, 1957, fespite the fact that these 

æ men had apparently been able to carry a majonty of the Presidium itself (Gf 

diplomatie reports on this gre to be trusted) seems to be a partial fulfilment of 
this prophecy. 
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recognised that the Russian Revolution of 1917, like the French 
Revolution of 1789 and the English Revolution of 1640, has produced 
a legal order which embodies the basic principles of the Revolution, 
which gives the Revolution institutional form and hence the capacity 
to survive the death of its leaders. 

Unlike the Western Revolutions, however, the Russian Revolu- 
tion has not produced, and gives no sign that it will produce, a legal 
order which binds the highest, leaders (whether these be a single 
man, a Presidium, or a Central Committee). The role of law should 
not be confused with the rule of law, and the increase of the former 
does not lead naturally and inevitably to the other. On the contrary, 
under a State which takes responsibility not only for the political 
life of the society but also for its economic and cultural life generally, 
that is, under a total State, a highly developed legal system is, in 
the long run, a necessity—and the rule of law an impossibility. 


Hanorp J. BERMAN.* 


THE DELIVERY OF CHATTELS 


Tuerz is the famous rule that to obtain rights to chatjels a 
manual delivery is required from donor to donee.' This rule was 
nurtured by a long history from Bracton? to Cochrane v. Moore, 
and has become a veritable axiom in English law. It is true that 
today several prominent exceptions overshadow the residuary rule *; 
but the delivery-requirement remains much alive, and it is its 
basic nature that we shall hereafter discuss. 


Tse Paincrpan THEORIES or DELIVERY 


Consider at the outset some primary and macroscopic points. Why 
has the law ever insisted on actual delivery and why does it still do so 
in the case of gift and pledge? * Is delivery a useful requirement in 
a modern or functional sense? Or is it mainly a survival, justified 
by historical continuity and little else? Speaking of the medieval 
position, when delivery was essential in sale as in gift,* Maitland 
thought that the rule of manual transfer was not derivable from 
* considerations of public policy " or from **a wide view of social 
needs, but derived from what he described as ‘a mental in- 
capacity, an inability to conceive that mere rights can pass from 
person to person."' A transfer of things was obvious, it was 
“ visible to the eye; but how rights? ‘You have not your rights 
in your hand or your pocket, nor can you put them into the hand 
of another nor lead him into them and bid him walk about within 
their metes and bounds." The accomplished jurist, continued 


1 Qf. ‘A Rationale of Gifts and Favours '' (1956) 19 M.L.R. 987. The present 
paper pursues, in some respects, the discussion of the previous one; but this 
from an obverse, which 18 also the more orthodox, point of view. . 

3 Bracton, f. 88b, f. 41, f. 62. 

1890) 95 Q.B.D. 57; and see 7 Holdsworth, H.E.L., 504 et seq. The 
ecision settled an old controversy: see authorities cited therein. At its time, 

"the historical method was at the height of its vogue. Accordingly, the 

elaborate opinion of Fry L.J. proceeds neither upon analogy nor upon analytical 

reasoning as to the elements of the legal transaction Ei gifts, but upop an 
elaborate historical investigation ": Pound, ''Juristic Science and Law" 

(1918) 81 Harv.L.R. 1047, at 1056. 

Briefly, delivery 1s no longer necessary where a chattel is acquired by sale, 

by deed or by way of trust. Concerning the last as well as some other (and 

less well-known) exceptions germane to gifts, see article mentioned note 1. 

5 For pledge, see Reeves v. Capper (1888) 5 Bing.N.O. 186; Martin v. Reid 
(1862) C.B.(x.s.) 730, 788; Ez p. Hubbard (1886) 17 Q.B.D. 690, 698;° 
Hilton v. Tucker (1888) 39 Ch.D. 689, 673; Dublin @ity Disitllery, Ltd. v. 
Doherty [1914] A.C. 893, 848, 852; Watght v. Waight [1952] 2 All E.R. 290, 
202. Détivery can similarly be essential in absolute bills of sale: Robinson v. 
Briggs (1870) L.R. 6 Exch. 1; Ancona v. Rogers (1976) 1 Ex.D. 285; Seal v. 
Claridge (1881) 7 Q.B.D. 516. 

«& 3 Holdsworth, H.E.L., 864-855; 7 Holdsworth, H.E.L., 608-504. 

7 "The Mystqry of Besin’; (1886) 2 L.Q.R. 481; Collected Papers, i, 358, 
972-878; Select Essays in Anglo-American Legal History, iii, 691, 601-602. 

ee 
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Maitland, entertains a different view: ‘‘when a gift is made of 
a corporeal thing, of a sword or a hide of land, rights are trans- 
ferred; uf at the same time there is a change of possession, that 
is another matter; whether a gift can be made without such a 
change of possession, the law of the land will decide; but every 
gift is a transfer of ownership, and ownership is a right or a bundle 
of rights; if gift be possible, transfer of rights is possible." Such 
ideas, Maitland concluded, may prevail **in these analytic times; 
but I may have here and there a reader who can remember to have 
experienced in his own person what I take to be the history of 
the race, who can remember how it flashed across him as a truth, 
new though obvious, that the essence of a gift is a transfer of 
[things]. e 

Yet on this occasion Maitland does not take us very far. His 
thoughts contain a curious mixture: half-Year Book, half-Austin, 
with a dash of Savigny to boot.® Nor does his accomplished jurist 
truly meet the medieval point. That point, essentially, is not that 
one cannot transfer rights, but that transferring rights and things 
is all one. Moreover, in requiring a manual delivery medieval law 
was systematic in the best sense of that word. For the delivery 
or livery of seisin, both of land or chattels,” had this specific effect : 
it formalised the causa traditionis, and especially the donor’s 
voluntary parting with possession in either sale or gift. For in 
the many disputes about things, it often was essential to trace 
one’s rightful ownership, or possession, or seisin—one’s “ rightful ? 
as distinct from one’s “ wrongful’? holding a thing—to a donor, 
a warrantor, an auctor, who had freely consented to give. All 
this reflects the cruder realities of medieval life and above all the 
self-executive nature of its law. In this light, the delivery-require- 
ment did represent ‘‘ considerations of public policy’? as well as 
* social needs," and it is thus of little help to fasten on mental 
incapacity as,an ultimate legal source. 

But what of “these analytic times?'? Several explanations 


eo 


The three printed texts put ''rights " for the word ''things." But this must 
be an error or a misprint. Since Maitlend was drawing a contrast between 
(i) the accomplished jurist who sees ın the transfer of chattels a transfer of 
nights, end (1) the ‘‘ unanalytical'’ reader who sees a new truth, what can 
tle latter see but a transfer of things? My substitution of ‘'things’’ for 
" nghts" 18 further supported by Maitland’s next line: ‘‘ You cannot give 
what you have not got—this seems clear; but put just the right accent on the 
words give and got, and we have reverted to an old way of thinking. You 
can't give a thing if you haven't got that thmg, and you haven't got that 
thing if someone else has got 15." Surely this '' materialism which is natural 
e to us all’’ makes for a transfer of things rather than that of rights. 

But, these were perhaps Maitland's earher thoughts. Compare 2 Pollock and 
Maitland, H.E.L., 180-181, where the whole matter is somewhat differently 
explained. 

10 Maitland, ‘‘ The Seisin of Chattels " (1885) 1 L.Q.R. 894; Collected Papers, 
i, 829; Ames, '' The Pisseisin of Chattels ’’ (1890) 8 Harv.L.R. 23, 918, 987; 
revised and reprinted in 8 Select Essays, 541 Ld 
Cf. 2 Holdsworth, H.E.L., 110 et seq. (esp. at 118); 8 Holdgworth, op. cil., 
819 et seq ; 2 Pollock and Maitland, op. cit., 182 et seq. 
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have heen put forward to place the delivery of chattels on more 
modern grounds. To one accomplished jurist, Lord Esher, M.R., 
manual delivery was part of the definition of gift itself: “It is 
one of the facts which constitute the proposition that a gift has 
been made. It is not a piece of evidence to prove the existence 
of the proposition; it is a necessary part of the proposition. . . . 
[In] ordinary English language, and in legal effect, there cannot 
be a ‘gift’ without a giving and taking. The giving and taking 
are the two contemporaneous reciprocal acts which constitute & 
‘gift? 1 This explanation, however, will not do. Although the 
word “ gift? may now mean what Lord Esher said, his definition 
does not explain the function but merely repeats the result of 
a rule, i.e., that delivery is necessary for the completion of a gift. 
We still do not know why, rationally, delivery should have this 
effect. 


More to the point is a theory expounded by Professor Mechem.?? 
Thus, delivery is a piece of legal pragmatism, based on considera- 
tions which are “ by no means medieval but [are], on the contrary, 
as valid today as ever, being rounded in ordinary experience and 
the fundamental habits of the human mind," particularly in **the 
normality of delivery in the case of a gift." 14 Hence, the necessity 
for a physical transfer is **instinctively felt." Where A shows his 
watch to B saying “I hereby give you this watch," but then 
returns it to his pocket, both parties would feel this transaction 
to be abnormal and void: A might wonder why he did not hand 
over the watch, and B might think that A was in a jocular or 
trivial mood. This pragmatic explanation certainly contains an 
element of truth, the same truth, indeed, that flashed through 
Maitland's mind.‘* But the vice of this theory is that it tries 
to prove too much. For whatever be the normal or frequent 
case, some donative gestures can be understood by both parties 
to be genuine and sincere. The pragmatic theory is confined to 
the situation which is jocular or vague; it does not extend to 
other situations, nor explains the delivery-requirement as a whole.!* 


12 Cochrane v. Moore (1890) 95 Q.B.D 57, at 75-78. 

13 Mechem, “ The Requirement of Delivery in Gifts of Chattels and of Choses 
in Action Evidenced by Commercial Instruments " (1996-1997) 21 Dhaois 
LR. 841, 457, 568 Mechem's was the most ambitions effort to put the 
delivery-requirement on & rational basis; but the attempt, I believe, fails as 
a whole. His discussion is, however, most valuable and instructive on many 
points. For further criticism, see notes 14 and 16, infra. 

14 Ibid., at 346-347 and passim. To Mechem, the ‘' pragmatic approach ” means 
t fhe attempt to frame rules which will fit with a minimum of friction into 
the mechanism of ordinary life’’ (tbid., at 865), as well as the specification of * 
“the legal desiderata " which delivery seems to satisfe (ibid., at 342).¢ Tho 
former objective hae little clarity in precise terms; the latter, though more 
clearly definable, cannot, however, be stated over the whole field: see note 16. 

15 See text at note 8, supra. e. 

1¢ More broadly, the pragmatic explanation really says no more than this, 

@namely. that trivial promises of gifts remain unenforced because they tre 
hardly promiges at all. (hus. applymg the normality-test on which the 
pragmatic theory depends, a mullionaire’s promise to a tremp would be too 
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Very similar is (what may be called) the evidentiary view. 
According to it, the mere fact of delivery evinces certain factors. 
of proof deemed vital to the enforcement of gifts. For, again in. 
the words of Mechem, ** [the] wrench of delivery, if the expression 
be understood and permissible, the little mental twinge at seeing 
his property pass from his hands into those of another, is an 
impoftant element in the protection of the donor." '' In other 
words, while a donor may hastily speak, he will not hastily give, 
so that delivery becomes a “simple and automatic safeguard" 
for him. Concurrently, delivery gives actual possession to the 
donee, and the law will not presume that possession has been 
unlawfully obtained. The presumption arises because it “‘is easier 
to fabricate a story than to abstract the propersy’’; hence the 
donee’s possession becomes the best evidence of the donor’s true 
consent to the gift.* So seen, delivery not only forestalls the 
fraudulent claim, it enshrines the wisdom of the ages in a simple 
manual act. But though persuasive, the evidentiary theory has 
one serious flaw: like the pragmatic view it also overreaches itself. 
If we must not relegate questions of evidence (as adjective law) 
to a subordinate place, it is still true that evidentiary problems 
are subsidiary or subsequent to substantive ones. Proving a claim 
is, obviously, not the same as deciding whether the claim as such 
has merit or has none. Suppose that the donor’s intention is 
uttered in circumstances allowing of no suspicion of perjury or 
fraud: how would the law then deal with an honest demand? 
Some donees, admittedly, may make fraudulent claims, but others 
may not; yet to the honest claimant the evidentiary argument 
cannot possibly apply. Are we then to treat the non-fraudulent 
claim in the same way as the fraudulent one? It would be strange 
and fallacious if we did. However, it is precisely this evidentiary 
theory that lawyers usually advance, when trying to justify the 
delivery-rule on grounds other than history and precedent to be 
followed merely for their own sakes.!? 

jocular or vague; but (say) a father's donative promise to & son would suggest 

sincerity rather than a joke. Moreover, the pragmatic theory contains an 

inconsistency within itaet. For, on the one hand, ıt at least accepts the 
unenforceability of even sincere or serious gift-promises if no delivery has 
takene place; on the other hand, ıt regards delivery as the principal test of 
*& sincere promise, the delivery disproving jocularity. Again, the pr atic 
theory does not tally with its stated objective, i.e., to avoid friction ın ordinary 
life (see also note 14). For example, a promised but non-delivered gift from 
father to son (which, lacking delivery, would be ineffective) causes, perhaps, 
more friction than the principle is worth. This and other theories show that 
the dilemma posed by delivery 1s not easily resolved. One thing is clear: we 
cannot state one principle covering the whole field. The only sensible approach 
ig to distinguish ketween donative promises of various kinds and mquire into 
the enforceability of each. For an attempt along these lines, see article 
note 1l. supra. 

17 Mechem, loc. cit., at 848. 

18 Ibid., at 849-850. "And see Pollock and Wright, Possession in the Common 

Law (1888) 57, 62 and passim 


. eo 
19 Disputing ound's suggestion that the delivery-requirement rests on purely 
historical grounds (see note 8, supra), Harla? P. Stone mafe a special claim 
ee 
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Constructive DELIVERY 


After these broader explanations such as they are, let ys turn 
to a more microscopic examination of the meaning of delivery 
itself. For the law has, in several instances, dispensed with the 
necessity for a complete transfer; it developed a notion of ‘‘con- 
structive’ delivery " which, for convenience, may be divided into 
three distinct kinds. Concerning the first, it was said already 
in 1750 that “a delivery of all the muniments and means of 
reducing a ship or cargo at sea into possession is in law delivery 
of them. So a delivery of the key of a warehouse is a delivery of 
those goods, which are bulky, being the only immediate delivery 
the things are capable of.” 2° This was, of course, most convenient 
in commercial faw, since the transfer of a bill of lading, likened 
to that of a key, could be construed as a full transfer of the goods.?! 
Yet this type of situation affords a peculiarity not to be missed. 
Here the buyer has anyhow a contractual right to the delivery 
promised by the vendor. The constructive delivery (by bill of 
lading, etc.) does not, therefore, create a primary legal relation 
between vendor and vendee; it, rather, adds to the already existing 
relation certain secondary or (in a word) ‘negotiable’ effects.?? 
Thus, very briefly, the transferred bill of lading will permit the 
buyer to sell the specific goods long before they arrive, and the 
transfer will also protect him against a subsequent purchaser should 
the vendor fraudulently sell the same goods twice.” 

However, our real concern now is with primary legal effects; 
more precisely, the effect of a constructive delivery on a donee’s 
right in specie to the goods, where without such delivery he would 
take nothing at all. One can at once see the practical problem. 
As big and bulky things cannot be handled or delivered in the 


for the evidentiary theory in the case of deceased donors: ‘‘ Delivery in Gifts 
of Personal Property " (1920) 20 Col.L R. 196, 107n. Though it is so much 
easier to fabricate stories of gift where the alleged donor is dead, the fact ia 
that some stories are true. and the loophole in the theory thus remains, 

20 Ryall v. Rowles (1750) 1 Ves.Sen. 848. The case is instructive, as it shows 
how the delivery problem connects with questions of pledge, bankruptcy, 
fraudulent conveyances, assignment of choses in action and even partnershi 
Here, A mortgaged his utensils and stock-in-trade to B, but contınned in 
possession of them. When A went bankrupt, there was the usual question of 
priority between B and A's general creditors. Cf. Waldock, The Law of 
Mortgages (1950), 77. * 

21] Ves Sen. at 862. To same effect, Atkinson v. Maling (1788) 2 T.R. 462 

(mortgage of a ship at sea). 

33 For this ‘‘ negotiability '' of a bill of lading, see Chorley and Giles, Shipping 
Law (8rd ed., 1950), 152-168; 30 Halsbury’s Laws of England (2nd ed., 1988), 
403-404. Other mercantile documents such as delivery orders, wharfinger's 
certificates, etc., do not similarly ‘‘represent'’ the goods but are tokens ofe 
authority to receive possession. To complete delivery, the bailee or warehouse- 
man must, therefore, ‘‘attorn’’ to the vendee: "Ben all v. Burn (1824) 3 


B. & C. 4983; Farina v. Home (1846) 16 M. & W. 119; MoHwan v. Smith 9 


(1849) 2 H.L.O. 809. See Benjamm on Sale (8th ed., 1950), 749; also 
Maitland, loo. cit., Collected Papers, i, at 877; Select® Essays, ui, at 605. 

34eCf. Sanders v. Maclean (1888) 11 Q.B.D. 827, 841; Barber v. Meyerstein 
(1867) L.R. 2 C.P. 88, at 48; (1867) L.R. 2 C.P. 661; (1870) L.R. 4 H L. 
817; Pollock &nd Wright, v. oit., 07. 
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same manner as a watch or similar small and manuable, things, 
the requirement of a complete, manual delivery breaks down in 
a physical as in a legal sense. It follows that big things need a 
modification of the ‘corporal touch,” * a good illustration of 
which is Rawlinson v. Mort.5 A parishioner had lent an organ 
to his church, the vicar acknowledging by letter that the organ 
was merely loaned. The parishioner told the organist that he 
wished to give the organ to him and handed him the receipts of 
the purchase-money as well as the vicar’s letter, two documents 
meant to serve as indicia of title. The donor later reiterated the 
gift by placing his hand upon the organ in the presence of the 
plaintiff and another witness. The organ remained in the church. 
It was held, after the donor’s death and agains® the vicar who 
disputed the organist’s claim, that the delivery of the documents 
to the donee constituted a valid gift; even if the gift was not 
then complete, the donor’s subsequent action certainly completed 
it. In this situation, apart from having the organ removed, no 
simple manual delivery was feasible at all; and if the organ was 
to be ** delivered ? in some sense, it could only be constructively 
delivered, and this in one of two ways. (i) Had the organ been 
stored behind lock and key, the key would have provided the 
most effective access to it. But (ii) since the organ was in an 
open place, constructive delivery could operate only through im- 
provised symbols such as the letter and the receipts.** 


*4 See Ellis v. Hunt (1789) 3 T.R. 404, at 468. 
25 (1905) 21 T.L.R. 774, 98 L.T. 655; but see, for another interpretation of this 
case, note 84, infra. Similarly in Lock v. Heath (1802) 8 T.L.R. 295, & 
(deceased) donor verbally gave all his furniture to his wife, coupled with the 
symbolic delivery of one eher It was held that this was a valid gift even 
without & deed of grant. 
eee delivery has raised a special difficulty of its own. In Ward v. 
urner (1752) 2 Ves.Sen. 481, 442-448; 1 Dick 170, 172, Lord Hardwicke 
said that the transfer of a mere symbol would not be enough; he accordingly 
held that the delivery of receipts (of South Sea annuities) could not effect a 
mortis causa gift. Not only has the law, as regards the latter, considerably 
changed (see Re Wasserberg [1915] 1 Ch. 195), but Hardwicke’s real purpose 
was only to distinguish between manuable and non-manusble things. For 
example, not even the delivery of a key to the receptacle of the annuities 
could have been an effective (constructive) delivery, as the annuities were 
manuable things (2 Ves Sen at 443). Unfortunately, it has been thought 
[hat Hardwicke meant more than this. Thus, i$ has heen said that symbolic 
and constructive delivery are not the same, the distinction being between a 
symbolic delivery (by representative things, e.g., samples, photographs) and 
a constructive delivery by key, the latter giving means of access which mere 
symbols do not. See Pollock and Wright, op. cit , 60 et seq.; Barlow, '' Gift 
Inter Vivos of a Chose in Possession by Delivery of a Key ” (1056) 19 M.L.R 
904, 895 et seq. The question, however, 1s whether this distinction can be 
sustained. For one thing, delivery by key is only possible where the thing 
im locked up. Foreanother, even delriaty by key does not necessarily involve 
a real change of control, as the next example in text will show. Of course, 
some symbols seem more appropriate than others: a bill of lading looks more 
effective than a photggraph. On the other hand, some donors (as ın the above 
organ case) have no bills of lading to hand over; and if they must improvise 
their symbols why should not a photograph (perhaps specially made) be enough? 
'* Constructive '' and '' symbolical"" are now offen interchanggable terms: see, 
6.g., Meyerstein v. Barbe: (1867) L.R. 2 O.P. 88, 48; Rawhnson v. Mort 
* 
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Still, the notion of constructive delivery is more easily stated 
than understood. Although we use here the words ** delivery ” or 
* transfer," much divides an actual transfer from the constructive 
kind. In a manual delivery of (say) & watch, the donee is so 
completely put in control that the donor cannot regain the chattel 
except by (forcibly) taking it back from the donee. On the other 
hand, a constructive delivery can present very different facts. For 
example, A may have given B & warehouse-key and therewith the 
only practical means of getting at the goods; yet À can still stop 
B at the warehouse and prevent him from using the key. If this 
happens, do we say that there is “constructive delivery ” to B? 
For if, in one sense, the warehoused goods have been transferred 
in the one wayethey are capable of, in another sense the delivery 
is thwarted by the donor's own acts. Does, then, the mere 
possession of the key give B a right to the goods? Or may À 
change his mind, at any rate before B has taken full control? This 
question is & crucial one, in that it tests the force of constructive 
delivery in its most sensitive spot. It is, however, also a question 
which has remained concealed, simply because it has never arisen 
in this precise form; indeed, in the many cases where constructive 
delivery was allowed, the donor himself never objected to the 
"donee!s taking control; the objection came rather from third parties, 
usually creditors or residuary legatees.! But let us pursue the 
question and see what the answer is. Suppose we say that B (the 
donee) has a specifie right to the warehoused goods, this right 
would technically have to rest on either of two grounds. The 
first would accord B a right to the goods by virtue of his having 
the key. However, B's right would then be enforced not only 
without B having obtained physical control of the goods, but more 
importantly against A’s active opposition to B’s using the key. 
Thus, A’s delivery of the key becomes nothing more than evidence 
of his earlier donative intention, but an intention ngw revoked H 
and this makes the gap between actual and constructive delivery 
so wide as to make it unreal to speak of “ delivery ” in the latter 
case. A second ground would be to treat the key as giving B a 
(so-called) constructive possession of the goods. This idea shifts 
the emphasis from A's donative intention to a new possessary fact, 
namely, that as between A and B, it is B who now has the better, 
though still remote, control simply because he has the key. But 
how significant is this fact, particularly when (as in our example) 


(1905) 21 T.L.R. 774, 776; Dublin, eto. v. Doherty [1914] A.C. 893, 843. 
However, the distinction between these two types of delivery still remains. 
See also text at note 80. infra. d s 

27 See Blades v. Higgs (1861) 10 C.B.(x.8.) 718; Branston, 98 L.Q.R. 969. 

38 In Rawlinson v. Mort or Lock v. Heath, note 25, supra, the donor was 
not unwilling, for he was already dead. Even wherees seller first delivers a 
bill of lading to one buyer but then \fraudulently) sells the same goods to 
nother buyer, he does not really object to either buyer getting the goods 
in the same wy as a revokipg donor objects to a donee taking the gift. And 
see note 86, infra. és 
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the real possession of the goods has not changed and when further- 
more A actively opposes B's taking control? So whether we use 
the notions of constructive delivery or of constructive possession, 
neither ground says anything new. For we are back where we 
started, and we still have to decide (i.e., make a new legal rule) 
whether or not B is to have a specific right to the goods, a right 
against an unwilling or recalcitrant donor. And this decision, it 
will be observed, is & matter of policy, not a decision that is 
deducible as a mere matter of fact from constructive delivery or 
possession; indeed, the word *'constructive"* only helps to gloss 
over the obvious truth that no real delivery or change of possession 
has oceurred as well as the truth that we are now faced with the 
making of a new rule.” . 

Yet the courts often confound these elements of policy and 
fact. Ancona v. Eogers?? is an apposite example, though it has 
to be attacked for its reasoning rather than for its actual result. 
D (debtor) borrowed various sums from C (creditor) and executed 
a bill of sale of some furniture and chattels as security for the 
loan. The terms of the bill permitted D to retain control of the 
goods until a demand of payment from C, though in case of default 
C was entitled to take possession of the goods. Meanwhile D 
decided to change residence, and arranged with O for the furniture 
to be removed to a house belonging to X; where the furniture was 
placed in four rooms. O locked the door of these rooms and took 
the key. After a fortnight, the lender (C), having demanded 
repayment, went to X's house and asked for possession of the 
furniture; but X refused him entry to the house. A few days 
later, D presented a petition for liquidation. The main issue then 
became in whose possession the furniture was: was it in O's 
possession, or in D’s or X's, or was it in the constructive possession 
of the lender (C). At trial it was thought that the goods had 
remained wjth D, but a strong Court of Exchequer ordered this 
verdict to be set aside: they regarded C as the possessor of the 
goods. On appeal, however, judgment was reversed. It was 
2° Of course, where the donee actually takes possession, there is delivery in a 

real sense. An interesting example was Gough v. Everard (1863) 9 H. & C. 

1, where E sold G timber on E’s private wharf. G took the key and control 

eof thè wood, and E ceased to occupy the wharf. E went bankrupt, so that 
the question of G's possession arose under the Bills of Sale Act, 1864. It was 
held that G was the real and apparent (as distinct from the merely formal) 

ssessor. GG was in full control of the timber and had sold part thereof. 

aron Bramwell, indeed, thought the expression ‘‘ apparent possession " a 

remarkable one, ''for, as possession is itself a thing which appears, I do not 

see how the ‘actual possession’ and the ‘apparent possession’ can be in 

different persons ": 2 H. & O. st 11. In other words, this was no longer a 

fituation of consttuctive delivery by key, simply because G had obtained the 

possession of the timber, at any rate such possession as the subject-matter 
was capable of. Yet it 1s often said that G's possession depended on the key: 

Hilton v. Tucker 41888) 89 Ch.D. 669, 676; Wrightson v. MoArthur and 

Hutchisons (1919), Ltd. [1021] 2 K.B. 807, 816-817; Thomas v, Metropolitan 

Housing Corp. [1986] 1 All E.R. 210, 214. » 


a0 (1876) 1 Ex 


31 Ibid; pt 286n. : ; 
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held that O ceased to be bailee of the goods and if he kept the 
key he had done so as agent for D. Further, it was held that X 
was not the possessor because he had ceded the possession of the 
rooms to D; even if he did obtain possession, he held the goods 
merely as D's bailee. As for the lender, *the demand made by 
[him] requiring [X] to deliver up the goods, assuming [X] to 
be the bailee of the goods, had [not] the effect of taking the 
possession of the goods out of [D].''?! Now it is necessary to 
observe that, though the case had to do with a debtor's insolvency 
and the priority of debts, its reasoning revolved around the 
possessory point, that is to say, as if no execution creditor had 
intervened and as if the assignor (D) had merely tried to prevent 
the creditor (C)*from taking the goods. On this basis, the problem 
came to this: why was C not treated as a constructive donee ; and 
what would his position have been had D given C the key instead 
of a bill of sale? According to some intimations in the case, the 
delivery of the key would have made C a constructive possessor of 
the goods. Yet this at once suggests the question why a key 
should have more force than an assignment of goods as security 
for a loan. Admittedly, a key can open doors, something no 
document can do. But the purpose of this transaction was not 
(as distinct from pawn or pledge) to give the creditor immediate 
physical control, but to secure the goods in case of a subsequent 
default. Hence the relevant question was not what C could 
physically do with a key, but what security he was entitled to have. 
As we have moreover seen, in Rawlinson v. Mort,** the parishioner’s 
transfer of certain informal documents was held to effect a con- 
structive delivery to the organist. And this brings out a major 
conflict in the law. On the one hand, we seem to be told that 
a key not only can, but that only a key can, effect a constructive 
delivery of big and bulky goods, even where the donor opposes 
the donee’s taking possession.*® On the other hand, while a docu- 
mentary transfer to the organist was regarded as good enough, the 
documentary transfer to the lender failed. Clearly, it is difficult 
to understand why the letter and receipt (in Rawlinson v. M ort) 
should have greater force than the written assignment (in Ancona 


32 Ibid., at 202-208, per Mellish L.J. i 

33 Ibid., at 990—992. 

34 (1905) 21 T.L.R. 774. It may be noticed that Bray J. suggested another 
ground, according to which the organist was already in possession of the site 
of the organ so that no delivery at all was needed on the principle of Kilpin v. 
Ratley [1892] 1 Q.B. 682, shortly to be discussed. However, there can be 
httle doubt that the decision would have been the same on the broader ground 
that the documentary transfer completed the gift; and thjs 18 the remarkgble 
feature of the case. 

35 Bo impressed are the courts with the possessory power of the (one) key, that 
the retention of a duplicate will not apparently amount to delivery: Dublin 
City Distsllery, Ltd. v. Dohert: [1914] A.C. 899, at 848; but of. Hilton v. 
Tucker (1888) 89 Ch.D. 669; aud see on this matter, Barlow, loc. cit., 401—409. 

e argument is, of course, that only one key can give exclusive physical 
control, but the ar ent 18 @omewhat misleading since the donor can always 
forestall the donee’s taking the goods until the latter has taken fulleagntrol. 
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v. Rogers), or why a gratuitous donee (the organist) should, acquire 
an advantage denied to a creditor trying to secure a debt.** 


MORE ABOUT CONSTRUCTIVE DELIVERY 


We come to a second type of constructive delivery, of which the 
main’ feature is that the donee is already in possession of the 
chattel either solely or jointly with the donor. What becomes of 
the delivery-requirement now? In particular, must the bailee 
return the chatte] and have it formally redelivered to him? To 
ask for such redelivery seems unpractical and absurd; and such 
was the view in Kilpin v. Eatley," now the leading case. Mrs. R. 
had some furniture in her house which belonged to her father. 
On a visit, the father pointed to the furniture and said: “I give 
you [Mrs. R.] this furniture; it will be something for you." This 
was held a sufficient delivery, because the donor, using words of 
present gift, left the donee in possession of the things, and also 
because the donor could not be expected to take back the furniture 
in order to re-deliver it. Nor was it necessary for the father to 
handle or touch the chattels when uttering his donative words; 
his mere pointing at the furniture was sufficient.5 If convenient, 
this rule was by no means accepted in previous law. For example, 
in Shower v. Pilck,* A who resided with B, his daughter-in-law, 
said “I will give you all my silver-plate ” then in the possession 
of B. No delivery of any portion of the plate took place, and 
after A’s death his legatee claimed the goods. The court rejected 
the argument that no delivery was necessary if the chattel was 


35 Ono may, perhaps, object that this contrast between Ancona v. Rogers and 
Rawlinson v. Mort is too forced, since as a matter of actual decision one case 
was concerned with the riority of debts and the other with constructive 
delivery to the organist. But this objection would miss the basic point. For, 
technically, and formally, the principle 18, ın both cases, assumed to be exacily 
the same; indeed, regarding the delivery-requirement it matters nothing 
whether the disputing party is the donor hire 8 creditor, & second pur- 
chaser, or a legates. The above confrontation, of course, shows that the law 
can bring forth absurd results, but shown it must be. 

57 [1892] 1 Q.B. 582. See also, Cain v. Moon [1896] 9 Q.B. 988, at 980; Re 
Stonsham [1919] 1 Ch. 149; J. Williams, Personal Property (18th ed., 1926), 

e (5; Mechem, loc. cit., 864-874; Pollock, (1890) 6 L.Q.R. 446, at 449. 

38 [1892] 1 Q.B. at 586: ‘ [It] was not necessary that [the donor] should go 
through the mere formality of handling the furniture in order to complete the 
gift." It is interesting that it was still possible to entertain the idea, though 
14 was refuted, that the donor could not merely point at the goods, bnt had 
to do something manual or more. 

3® (1849) 4 Ex. 478; sub nom. Sharr v. Pilch, 19 L.J.Ex. 119. The earlier law 
had been that an owner of chattels could verbally release hia rights to a 
*bailee or disseisor: see Ames, *' The Disseisin of Chattels,’’ Select essays, iii, 
541, 555 et seq.; Pollock, (1890) 6 L.Q.R. 446; and note 42, infra. In the 
eighteenth century, however, the courts began to think more strictly in terms 
of actual delivery, Thus, in Smith v. Smith (1788) 2 Stra. 955, the donor 
lodged with the donee; ıt was ruled that "a parol gift, without some act of 
delivery, would not alter the property "; but the donee proved tha the 
(deceased) donor used to leave the key with him when going out of town, 
which was adjudged s ‘' mixed possession "and the jury eld for donee, 
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with tht donee.*® Indeed, this adamant decision left its mark on 
a later case.* A donor verbally gave a barge to his son who had 
been in possession and had operated the barge as a servant. To 
constitute the son a donee and to by-pass Shower v. Pilck, two 
distinctions were made: one that the son, being a servant, was in 
a special position; another, that there had been some change of 
possession, since the donee not only continued to work the barge 
but began to pay the crew’s wages on his own account. However, 
these distinctions no longer hold‘?; and the modern rule frankly 
admits that no redelivery is needed where a donee is already in 
possession.*? 

In the third and last type of constructive delivery, the transfer 
consists of the donor’s change of status by becoming a bailee for 
the donee. This idea of change was imported from sale of goods 
where it originated in connection with section 17 of the Statute 
of Frauds. The section required certain contracts to be in writing 
unless the buyer had accepted part of the goods sold and actually 
received the same; but receipt implies delivery, so that verbal 
bargains remained unenforceable except by delivery to, or removal 
by, the vendee.** Not before Elmore v. Stone *® was this obstacle 


40 The headnote cryptically states: ‘‘ mere verbal gift of a chattel to a person 
in whose possession if is, does not pass any property io the donee." For 
another aspect of this case, see note 48, infra. 

41 Winter v. Winter (1861) 4 L.T.(x.s.) 639. 

42 The test of the servant was disapproved in Cain v. Moon [1896] 2 Q.B. 283, 
at 289; and the teat of change of possession in „Re Stoneham [1919] 1 Ch. 
149, at 168. The phrase ''change of possession " had a curious ron. First 
used ag dn to delivery from donor to donee (cf. Irons v. Smallpiece 
(1818) 2 & Ald. 561), ıt was then thought that ohange of possession could 
only be evidence of the donor’s intention (and donee’s acceptance of a contract) 
to make & gift: Re Harcourt (1883) 81 W.R. 578, 580; Re Rrdgway (1885) 
15 Q.B.D. 447, 440; Winter v. Winter (1861) 4 L.T.(N.s.) 630, 640. In 
short, change of possession first meant actual delivery, but then meant 
evidence of a contract of gift. The idea that certain gifts (especially where 
donee was alresdy in possession) could be made by agreement gee than by 
delivery seems as old aa Touchstone: see Ames, loc. cit., Select Essays, n1, 506. 

13 One limitation, however, remains. In Shower yv. Pilck, the donor used future 
words of gift. ‘‘ To pass the property," said Alderson B., “there must be 
both a gift and a delivery: here there 18 hardly a gift, for the worda are in 
the future tense." In one respect, the distinction between present and future 
words of gift is valid enough. Where a donor says ''I give presently," he 
means the dones to have the things immediately and for ae wherg he says 
'"I shall give," he may wish to retain some (nas. ) rights of use? in 
the meantime: see, e.g., He Ridgway (1885) 15 CED 447, at 450. And 
since the law only al ows the creation of an absolute interest in chattels 
(apart from bailment, hire, pledge which do not now arise), words de futuro 
can at best only postpone the gift. Yet even granting this, why should the 
distinction apply to cases where & donor is already dead and where the 
occasion for any reservation in the gift is gone. Suppose a donor says "I 
will give you my silver-plate next month." He may revoke before the operative 
date, but what happens if the donor never tries to revoke at all. Is the gift 
to be nugatory only because he once used future words? Can one not say 
that the future words have become present words, eae when, during 
the relevant time, the donative intention was clear *maintained ? 

14 Jn England, thie requirement is now abolished by tho Law Reform (Enforce- 
ment of Contracts) Act, 1954. Cf. (1954) TO L.Q.R 441; 17 M.L.B. 451. 
For receipt imfolyin gelire see Saunders v. Topp (1849) 4 Ex. 890, at 394; 
Marvin v. Walle ( ) 6 Hl. & BI. 726, at 783. 

45 (1809) 1 Taunt. 458. or some earlier attempts, ses Chaplin v. Rogers (1800) 
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met. The defendant, having verbally bought some horfes, re- 
quested the seller to keep them at livery for him. Mansfield C.J. 
regarded this a clear instance of a constructive delivery, because 
the buyer having left the horses at livery, the seller ** possessed 
them from that time, not as owner of the horses, but as any other 
livery, stable keeper might have them to keep." *® Subsequent 
cases diverged from this doctrine by insisting that a vendor's change 
of status to that of bailee depended primarily on his having 
distinctly waived his lien on the goods for the purchase-price yet 
unpaid." Later again, however, the cases returned to the earlier 
doctrine marked out by Elmore v. Stone. Thus, in Castle v. 
Sworder** the defendant verbally bought on credit some brandy 
and rum which were to remain in the seller's warehouse, though the 
buyer could take them when he thought fit. The seller set aside 
certain specified puncheons and hogsheads, and sent the buyer an 
invoice indicating the appropriation. After the credit expired, the 
seller's traveller called with the aecount when the buyer asked 
whether the seller would not take the goods back or sell them for 
him. The Exchequer Chamber took this as evidence of the seller's 
status having “been converted into a possession as agent for the 
buyer.” 49? 


How does this tie up with gifts? More precisely, can a 
gratuitous donor, without delivering the thing, change his status 
from owner to bailee? Joshua Williams thought that he could, 
though he admitted that it had nowhere been so held.5? "This Iack 


1 East 195n.; Anderson v. Scott (1806) 1 Camp. 235n.; Hodgson v. Le Bret 
(1808) 1 Camp. 233; Hurry y. Mangles (1808) 1 Camp. 452. For full dis- 
cussion, see Blackburn on Contract of Sale (8rd ed., 1910), 27 et seq. 

1 Taunt. 458, at 460. The further remarks are instructive: '' There] are 

many cases of constructive delivery, where the price of goods may be recovered 

on a count for goods sold and delivered, inst of & count for goods bargained 
and sold. A common case is that of goods at a wharf, or ın a warehouse, 

where the feual practice is, that the key of the warehouse is delivered, or a 

note is given addressed to a wharfnger . . . although no transfer of the local 

situation or actual possession takes place '’ (ibid.). 

ar e Howe v. Palmer (1820) 8 B. & A. 821; Tempest v. Fitzgerald (1820) 9 

. & A. 680; Carter v. Toussaint (1822) 5 B. & A. 855; Baldey v. Parker 
(1898) 2 B. & C. 87; Smith v. Surman (1829) 9 B. & C. 561; Maberley v. 
Shepherd (1883) 10 Bing. 89; Holmes v. Hoskins (1854) 0 Ex. 758. See 
Blackburn, op. oit., BO et seq. 

48 (1860) 6 H. & N. 281; 29 L.J.Ex. 235; (1861) 6 H. & N. 828; 80 L.J.Ex. 
810. And see, to same effect, Marvin v. Wallis (1856) 6 El. & Bl. 726; sub 
nom. Martin v. Wallace, 25 Li.J.Q.B. 369. 

49 80 L.J.Ex, 810, at 812. Hereby a unanimous decision of the Exchequer of 
Pleas was reversed by a unanimous decision of the Exchequer Chamber. But 
cf. Dublin City Distillery, Ltd. v. Doherty [1914] A.C. 828 (a case of pledge 
where Castle v. Sworder was distinguished). 

50 J* Williams, op. *it., 73-75. "Wilhams suggested two specific oases of such 
change: (i) Gift of & horse, donor to keep and donee to pay for its keep. The 
analogy is with Elmore v. Stone, note 54, supra, but is contradicted by no 
less & decision thane Trons v. Smallpiece (1819) 2 B. & A. 651 where not only 
very similar facts occurred, but the same suggestion was made, and where 
actus] delivery was held essential for a gift. (u) Donor remaining in posues- 
sion, but permitting donee to exercise acts ofgownership over the gift. Here, 
no dggjrine of change of status is required, since the situation is covered by 
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of autlfority is not altogether strange, for in the usual case of a 
gift, it would be most unlikely to witness the so-called change of 
status or possession that take place in sales; unlikely, because a 
donor would hardly bail the horse to the vendor as in Elmore v. 
Stone, because if he wanted to reborrow the horse he would 
certainly postpone his gift; nor would he adopt commercia} pro- 
cedures such as in Castle v. Sworder, because we do business in 
different manner and with different things than we make gifts. 
Are there any other ways in which a donor could become a bailee? 
Suppose that A verbally gives B his old watch, but instead of 
delivering it, puts it in a special drawer marked (say) ** Gifts Out” 
or “For B." Does this act convert A into a bailee, so that B 
obtains a right"to the watch? The answer must, surely, be No. 
The reason is that A’s act would not even amount to a donatio 
mortis causa, though ‘inchoate’? delivery has there a much wider 
effect than in an inter vivos gift." Yet, varying the example, 
suppose that a donor says **Í now hold this watch as bailee for 
B." Judged by the rule obtaining in sale, this would have to be 
an effective change of status, the more so because the conversion 
is express and no longer inferred from surrounding facts. But as 
applied to gifts, this produces curious results. To say **I become 
bailee, etc.," would constitute a binding gift, whereas more direct 
words such as ‘“‘I now give? vanish into thin air. Indeed, a 
purely verbal process called changing status would acquire validity 
as a gift, without the slightest attempt at delivery being made; 
but A’s putting aside the watch (our previous example), something 
which is at least a step towards constructive delivery or possessory 
change, would remain a nugatory act. Clearly, whatever “ formal ’’ 
difference these situations have, in terms of substance or content 
that difference is nil. 

Though there is no actual decision of a donor changing to 
bailee, Cochrane v. Moore? presents the very similar instance of 
a donative statement being construed as a declaration of tfust. 
The story is important. One, Benzon, owned a horse called 
Kilworth kept at the stables of a trainer. Kilworth was ridden 
by Moore, but because of an accident was not declared the winner. 
On the same day Benzon verbally gave to Moore one undivided 
fourth part of the horse which Moore accepted.  Benzon sub- 
sequently wrote to the trainer telling him of the gift to Moore. 
Then Cochrane entered upon the scene. He lent some £20,000 to 
Benzon on the security of the latter's horses, Kilworth among them. 
When discussing the list of horses to be included in the bill of 

e . 

Gough v. Everard, note 29, supra. Moreover, unlike the sales cases, no change 

of possession will be inferred. Thus, in Re Ridgway (1885) 15 Q.B.D. 447 

(where & father laid aside & pipe of wine for his infant son, known in the 

py as the son's wine), it was held that the father did not intend to make 

& gift, let alone become a bailee. 

51 For this poiné, see Re Wa@serberg [1915] 1 Ch. 195, 902-908. 
52 (1890) 25 Q.B.D. 57. PON 
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sale, Benzon told Cochrane of Moore's interest in Kilworth, and 
Cochrane undertook that this interest should be “al right." 
Thereupon, Benzon completed the execution of the bill. The Court 
of Appeal, as we all know, had much to say on the paramount 
necessity of delivery in gifts; nevertheless, they adopted a trust- 
method to protect Moore. For “ what took place between Benzon 
and Cochrane before Benzon executed the bill of sale to Cochrane, 
constituted the latter a trustee for Moore of one-fourth of the 
horse.” ** 

The italicised words contain perhaps the most significant aspect 
of the case. How did Cochrane become a trustee for Moore? 
Obviously, by agreeing to take Kilworth subject to Moore’s un- 
divided share. But what kind of interest did Moore acquire in the 
first place? Having no legal right, as there was no complete gift, 
all he could have was an equitable interest. How did this equitable 
interest arise? The answer is that Benzon’s verbal giving amounted 
to a declaration of trust, with Moore as beneficiary of the undivided 
fourth. And if there was a trust, Cochrane was bound by it, 
whether he said “ all right *? or not, provided he had notice of the 
trust. Furthermore, the result must have been the same if Benzon 
had given the whole horse to Moore and even if the trainer had 
not been notified of the gift, for this, if no other, reason that the 
subject-matter of a trust is not confined to undivided shares but 
extends to land and chattels."* In other words, the practical lesson 
is that we can obviate the requirement of delivery in ínter vivos 
gifts by & declaration of trust; and, indeed, by a declaration which, 
in spite of what the books might say, can be made without a formal 
change of status, that is, without such explicit words as ** I &m now 
trustee.” 55 


REVIEW AND CRITIQUE 


Reviewing finally the law as a whole, what becomes of the famous 
, delivery-rule? The short answer is that it has no consistent design. 
Taken singly some results seem practical and clear, but en bloc 
the pattern is fragmentary and confused. The following points 
will show this in full. To begin with, only a small part of the rule 
is clear, We know that as regards small or portable things (e.g., 
B Watch), both gift and pledge require an actual delivery to the 
donee or pledgee. No modern theory satisfactorily explains why 
this should be so, though there is the consolation that such has 


e 55 Ibid., at 78, per Fry L.J. 

54 The Court of Appeal refused to consider whether “the undivided fourth part 
of the horse admifb of delivery," or whether it is '' incapable of tradition,” or 
whether Benzon's letter to the tramer was ‘‘ either a constructive delivery of 
the und:vided fourth part of the horse, or an act perfecting the gift of this 
ri we n 80 far as the nature of the subject-matter of the gilt admits." 

td., ot 

The accepted rule 18, of course, that s declaration of trust cannot be cretted 
without express or formal words. Cf. Nath&n's Equity Téwough the Cases 
(8rd gg., 1955), 78-80; (1956) 19 M.L.R. 287, at 949. 


5 


Jaw. 1958 THE DELIVERY OF CHATTELS 41 


long been the law. When, however, we grapple with bulky or 
non-portable things, there is not even elementary clarity. We 
realise that actual transfer is now impossible or impracticable and 
that a substitute for manual delivery had to be found. The 
substitute has been called **construetive delivery," but we are 
still uncertain as to how ‘exactly this should operate. The law 
has endowed constructive delivery with a sort of factual quality 
as though it involved some real possessory change, and this idea 
constantly recurs in the paradigm of the key; but, in our hypothetical 
test-case (where a donor, after handing over the key, then actively 
prevents the donee’s taking possession), we saw that the concepts 
of constructive delivery or possession solve nothing at all.5* 

Or take the*"other types of constructive delivery which apply 
to both big and small things. How can one reconcile the result 
in Kilpin v. Ratley*’ with what (we were told) was the chief 
reason for requiring delivery, namely, to bestow an evidentiary or 
pragmatic safeguard on the unwary donor. But where the donee 
is in possession, he may be equally tempted, if not more, to fabricate 
a story that a gift has been made to him. We arrive at this paradox: 
on the one hand, it appears absurd to insist on a new delivery; 
on the other, the donor's situation is such as to make the “‘ wrench ?? 
of redelivery very desirable indeed." Again, observe the wider 
problem posed by Cochrane v. Moore. After much ado about 
the requirement of delivery, and its solid lineage, the court finally 
permitted the owner to change status, and a donative statement 
became operative as a gift without there being any delivery, whether * 
complete or inchoate. Though that change was from donor to trustee, 
and not from donor to bailee, the difference is an insignificant 
one, since the donee still acquired an effective right, except a 


56 Properly speaking, the means of access given by the key 18 just a licence to 
take the goods, Hough one which ıs both verbal and coupled with a physical 
act. This licence has, however, certain collateral effects: t) ifethe donee takes 
the goods while the licence is unrevoked, this will constitute delivery to*him; 
(1) the donee, though the goods are with donor, may possibly have an action 
of trespass and (apparently) also trover against a wrongdoer. This produces 
an interesti contrast between Roman and Enghsh law. In the former, 
Justinian made a voluntary gift irrevocable, even without delivery, entitlng 
the donee to call upon donor for delivery, but not conferrmg on him any 
nights against third persons; the English result is the exact opposite. See 
Pollock (1890) 6 L.Q.R. 446, at 448—449. 

5T [1892] 1 Q.B. 582. 

58 Mechem’s explanation of this (loc. op., 865) is not too convincing. He argued 
that the '' very logic [of the > pregmatic approach] demands that exceptions be 
admitted where necessary," but the necessity for the exception is left un- 
explained. For, though the Bo eae of possession 18 fulfilled, the real 
safeguard, i.e., the ** wrench of delivery,’’ goes by default. That such a safe-" 
guard may sometimes be appropriate is shown by Re Stoneham [1919] 4 Ch. 
149. A, ın 1918, verbally gave B some furniture situated in A's residence but e 
occupied by B. A confirmed this gift in his will, but in 1914 an ''incident" 
occurred when A allegedly changed his mind. Thereewas serious doubt as to 

ewhether the donor had latterly intended the gift. In the circumstances, the 
gift was held valid because of the donee’s appointment as executor and the 
confirmation 4n the will. 6 


59 (1890) 25 Q.B.D. 57. a 
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right which, being equitable, could be squeezed out by*a bona 
fide purchaser without notice. One can broadly say that Cochrane 
v. Moore epitomises the basic uncertainty of the law. In some 
respects, the delivery-requirement still tends to be strict (hence 
the need to hand over small things as well as repeated talk of the 
key); yet in other respects the requirement has been considerably 
relaxed, at least from a purely practical point of view. A final 
example will show this hiatus in another way. Suppose that A, in 
London, wishes to give B his watch which is in York. A apparently 
has to travel North to enact a personal delivery to B. But suppose 
that what A wants to give B is a big and bulky clock also in York. 
A can now effect a constructive delivery, by giving (say) the 
necessary key to B. The consequence is that while the small thing 
requires a special journey, the big thing can be ‘‘ transferred ”’ 
at home. Can we avoid this result? Let us suppose that both 
things are in the same room at York to which A gives B the key. 
The watch is here as little manuable by being inaccessible as is 
the clock by being bulky. However, even in this case A seems 
able to revoke the gift of the watch, though he cannot revoke the 
gift of the clock. And the reason why he can revoke the one, but 
not the other gift, is simply this, that constructive delivery is not 
meant to be a labour-saving device, but is meant to be a substitute 
for the actual delivery of non-manuable goods. Yet if our 
measure is practical results, there is clearly something very wrong 
about all this. The simple truth, then, is that the law is split 
into divergent and disconnected rules. They are nominally kept 
together by something called *'delivery," though delivery which 
can be actual delivery, semi-manual delivery, constructive delivery 
or no delivery at all. Is it not astonishing how unaxiomatic a 
legal axiom can be? 
SAMUEL STOLJAR.* 


80 More technically, there are two reasons why the donor can or cannot revoke this 
ift. First, the gift is an inter vtvos and not a mortis causa one, and it 18 only 
m the latter that delivery by key has been extended to portable things such as 
bonds and deposit books: Re Wasserberg [1915] 1 Ch. 195. Between inter vivos 
and mortis causa gifts, the difference moreover is just this, that in the latter the 
d8nor dies leaving*his donative intention unrevoked, whereas in the former he 
does revoke. Secondly, there is the distinction between constructive and 
symbolical delivery (see note 26, supra), according to which the transfer of the 
key would be an effectively constructive delivery only in the oase of the clock, 
since this is (as we assume) a big and non-manuable thing. In the case of ehe 
watch, the key would probably be a mere symbol and hence a worthless delivery. 
* LL.B., LL.M., PH.D., of Gray’s Inn, Barrister-atWL;sw; Senior Fellow in Law in 
the Aggfralian National University, Canberra. E 


REFORM OF THE LAW OF LARCENY: 
AN URGENT TASK 2 


Quotine with approval a critical note in the Law Quarterly Review 
on the case of Moynes v. Coopper! which emphasised the utter 
unreality of the present law of stealing and described it as a public 
scandal, Lord Goddard has recently let it be known that he believes 
“it would be a good thing . . . if the law of larceny could be 
somewhat simplffied and cleared up." _ i 

The case which evoked this comment by the Lord Chief Justice 
was Russell v. Smith,” where a lorry driver employed by a firm of 
haulage contractors was held by the magistrates not guilty of steal- 
ing, but on a case stated it was held by the Divisional Court that this 
was wrong and that the case was proved. The accused, Smith, was 
instructed by his firm, X, to collect from another firm, Y, and 
deliver to Z one ton of feeding stuffs, and by an error on the part 
of Y eight sacks too many were loaded onto the lorry. Although 
Smith had arranged the load, he did not know that he had more 
sacks than he should have had until the time of delivery, whereupon 
he decided to appropriate the excess for himself. 

The magistrates held that there was no “ taking ” sufficient to 
amount to larceny, since the “‘ taking," in their opinion, took place e 
at the time of the loading of the eight excess sacks, and at that 
time the respondent did not have the intent permanently to deprive 
the owner thereof. Accordingly, they dismissed the information. 
The Divisional Court, consisting of Lord Goddard C.J., Slade and 
Gorman JJ., held, however, that there was a “‘ taking ” of the sacks 
within section 1 of the Larceny Act, 1916, when Smith first discovered 
that he had the sacks, and decided to appropriate them. He must 
have known that they were never intended to be given to him. 

. In reaching this decision the court followed the decision in 
R. v. Hudson? and explained the decision in Moynes v. Coopper.* 
The court repeated what was said in the latter case concerning «the 
reason why Hudson's case was decided as it was, viz., that there 
neither the cheque nor the envelope was intended by the sender for 
the accused—which could not be said on the facts of Moynes v. 
Coopper. Similarly, in the present case, the eight sacks were not 
intended to be put into the respondent's lorry: they were not* 
intended to be delivered to the consignee when the fest of the property 
was delivered. ‘‘ The taking took place when this man discovered ® 


1 [1056] 2 W.L.R. 562. See (1956) 72 L..Q.R. 183. 
2 [1957] 8 W.L.R. 615. The comment is at p. 618. 
3 [1949] K.B. 458. e 

4 Loc. at., note 1. 
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that he had the sacks, which were never intended to be given to 
him aad which he must have known were never intended to be 
given to him, except in the sense that they were put on the lorry 
by mistake." 5 

In so holding, the court accepted the view expressed by Cave J. 
in R.,v. Ashwell* to the effect that a man cannot be regarded as 
taking a thing until he knows what he has got, a view to which 
Lord Coleridge also subscribed. In addition, a passage from Stephen 
J.’s judgment, which had been quoted (out of context) in R. v. 
Hudson, and repeated in Moynes v. Coopper without this fact being 
observed (or the fact that Stephen J. was one of the seven judges 
against convicting Ashwell’) is again cited inappropriately. 

This decision appears to be consistent with thosé decisions of the 
courts which have endeavoured to make the law of larceny wide 
enough to punish essentially dishonest conduct even where this has 
involved some straining (or violation) of the strict doctrine of 
possession on which the law of larceny is supposed to be based. The 
courts have never been prepared to let such dishonest conduct go 
unpunished if there has been some way of rationalising the decision 
in a way which did not appear to be inconsistent with the law. 
Unfortunately, in Moynes v. Coopper, no such solution was available. 
and dishonest conduct was held to be no offence. This was because 
in that case there was no doubt that the taker was intended to 
receive the money in the wage-packet, and there was not present 
any question concerning the lack of authority of the wages clerk 
or mistaken identity on which the court could fall back, as in 
Middleton.” 

In view of this tendency on the part of the courts to find ways 
of punishing essentially dishonest conduct where that is possible, 
it may well be inquired what remains of the case for reform of the 
law of larceny. It is conceived that the case rests on the following 
grounds: -° 

1. These judicial devices, when employed, operate at the expense 
of the doctrine of possession. This would appear to be rather an 
academic objection, and in itself insufficient ground for urging 
reform. 

@. Stich devices cannot always be found so as to ensure that all 
dishonest appropriation is punished. Examples of cases which reveal 
gaps in the criminal law are Moynes v. Coopper, R. v. Jones? and 
R. v. Dent.? 

8. Sometimes, of the various devices available, that one is chosen 
“which perpetuates the least acceptable rationalisation. For example, 


5 Loo. cit., p. 522. 

* (1885) 16 Q.B.D. 190, 208. 

7 Bee the writer's notwon the latter case (1056) 19 M.L.R. 518. 

* (1878) L.R. 2 C.C.R. 88. 

* (19049) 83 Cr.App.R. 11. But the courts appear to have ntoppeð the gap S 
R. v. Ingram [1956] 3 W.L.R. 809. * 

10 [19006 ],8 W.L.R. 297. 
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followipg the trespass / felony rule suggested by R. v. Riley ™ in the 
case of Ruse v. Read ™ and the recent case of E. v. Kindon." 

4. These devices lead to undue technicality in the Jaw of larceny, 
and great uncertainty about the law, which in turn leads to what 
the Law Quarterly Review describes as ** the serious waste of judicial 
time . . . in the discussion of legal subtleties.” !* 

5. Other countries have found acceptable solutions of these 
problems by developing a composite offence entitled Theft which 
eliminates the necessity of employing artificial devices by enabling 
all essentially dishonest appropriations to be punished as theft. 

It may be of some interest to give examples showing what has 
been achieved in this direction by other jurisdictions. These are 
included in an «Appendix to this article. Stephen’s account of the 
provisions of the Draft Criminal Code of 1879 is quoted briefly. This 
precedes an excerpt from the new Canadian Criminal Code of June, 
1954, which may be compared with the provisions of the Nyasaland 
Protectorate Penal Code in 1955.'5 There follows a brief quotation 
from Tentative Draft No. 2 of the American Law Institute’s Draft 
Model Penal Code, from which it will be seen that the Code has as 
its basic feature the unification of the theft offences. For reasons 
of space, only the barest outline of these provisions can be included, 
and it is not suggested that these do more than indicate the possi- 
bilities of reform. It is appreciated that there may lurk within these 
provisions some difficulties or snags from the standpoint of English 
law, and particularly with regard to such matters as the transfer 
of title to property. But it is surely not impossible to conceive that 
a solution to such difficulties could be found, given the necessary ` 
vision and determination. It is submitted that the time has come 
to look again at the absurdly complicated provisions of the English 
law relating to larceny and kindred offences. The Larceny Act, 1916, 
as Lord Goddard has more than once remarked, did no more than 
consolidate and codify the law. What is needed is to overhaul it 
completely. There is a strong case for this to be treated as a matter 
of urgency. It is at least as important as the reform of the rule 
against perpetuities. The rules are older and even more antiquated 
and outmoded. 

J. E. Haun Wrisms.* 


1t (1858) Dears.C.C. 149. 

13 [1949] 1 K.B. 877. 

13 1957] Crim.L.R. 607. 

14 Loc. ott. P 

15 Bee also The Oriminal Code of Nigeria, 1948 Revision, s. 888; the Peng! Code 
of Uganda Protectorate, 1950, s. 246; the Penal Code of Northern Rhodesia, 9 
1961, s. 286. These sections are substantially identical with that for Nyasaland 
quoted in the Appendix. It is remarkable that whil the United Kingdom has 

9 herself gems any general codification of the criminal law, it has given such 
excellent coges to the colqpisl territories. 

* pr. M., Lecturer in Law at the London School of Economics and Policital Science. 
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APPENDIX * 


1. Stephen's History of the Criminal Law of England, Vol. III, pp. 168-164. 


Theft itself was defined (by the Criminal Code Commissioners) as “the 
act of fraudulently and without colour of right taking, or fraudulently and 
without colour of right converting to the use of any person anything capable 
of being stolen, with intent to deprive the owner permanently thereof, or to 
deprivé any person having any special property or interest therein permanently 
of such property or interest" This would have cut away all the technical 
distinctions . . . ag to the necessity for a felonious taking, and have substituted 
& distinct and simple principle, requiring little explanation or illustration, and 
reasonable in itself, for & principle so unreasonable in itself as to have been 
practically eaten up by exceptions inconsistent with it. 


2. Canadian Criminal Code, 1954 (2 & 8 Eliz, 2, c. 51). . 

Title Theft: 

8 269 (1) Every one commits theft who fraudulently and without colour 
of right takes, or fraudulently and without colour of right converts to hls use 
or to the use of another person, anything whether animate or inanimate, with 
intent, 

(a) to deprive, temporarily or -absolutely, the owner of it or a person who 
has a special property or interest in it, of the thing or of his mc 
or interest in it, 

(b) to pledge it or deposit it as security, 

(c) to part with it under a condition with respect to its return that the 
person who parts with it may be unable to perform, or 

(d) to deal with it in such a manner that it cannot be restored in the condition 
in which it was at the time it was taken or converted. 

(2) A person commits theft when, with intent to steal anything, he moves 
it or causes it to move or to be moved, or begins to cause it to become 
movable. 

(8) A taking or conversion of anything may be fraudulent notwithstanding 
that it is effected without secrecy or attempt at concealment. 

(4) For the purposes of the Act the question whether anything that is 
converted is taken for the purpose of conversion, or whether it is, at the time 
it is converted, in the lawful possession of the person who converts it is not 
material. 

(5) For the purposes of this section a person who has a wild living creature 
in captivity shall be deemed to have a special property or interest in it while 
it is in captivity and after it has escaped from captivity. : 


8. Nyasaland Protectorate Penal Code, as at December 81, 1955, Division v, 
Offences Relating to Property, Chapter 26. 


8,266 41). A person who fraudulently and without claim of right takes 
anything capable of being stolen, or fraudulently converts to the use of any 
person other than the general or special owner thereof, anything capable of 
being stolen, is said to steal that thing. 

(2) A person who takes or converts anything capable of being stolen is 
deemed to do so fraudulently if he does so with any of the following intents, 
that is to say— 

(a) an intent pernsanently to deprive the general or special owner of the 

thing of it; 

(b) an intent to use the thing as a pledge or security; 

(c) an intent to partewith it on a condition as to its return which the. person 

taking or converting it may be unable to perform; e 
(d) an intent to deal with it in such manner that it cannot be returned in 
^ the condition in which it was at the time of the taking Or conversion ;- 
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(e) in the case of money, an intent to use it at the will of the person who 
takes or converts it, although he may intend afterwards to repay the 
amount to the owner. 7 

The term * special owner” includes any person who has any charge or lien upon 
the thing in question, or any right arising from or dependent upon holding 
possession of the thing in question. 

(8) When a thing stolen is converted, it is immaterial whether it is taken 
for the purpose of conversion, or whether it is at the time of the conversion 
in the possession of the person who converts it. It is also immaterial that the 
person who converts the thing in question is the holder of a power of attorney 
for the disposition of it, or is otherwise authorised to dispose of it. 

(4) When a thing converted has been lost by the owner and found by the 
person who converts it, the conversion is not deemed to be fraudulent if at 
the time of the conversion the person taking or converting the thing does 
not know who is the owner, and believes on reasonable grounds that the 
owner cannot be discovered. 

(5) A person shall not be deemed to take a thing unless he moves the thing 
or causes it to move. 


4. The American Low Institute's Model Penal Code, Tentative Draft No. 2, 
May 8, 1954, p. 58. 

A basic feature of the draft is the unification of the theft offenses. The 
traditionally distinct crimes of larceny, embezzlement, obtaining by false pre- 
tenses, fraudulent conversion, cheating, extortion, blackmail and robbery are 
consolidated into one offense called “theft.” Unification is desirable because 
it eliminates pointless procedural obstacles to. the conviction of thieves and 
swindlers. 


IS A DISCRETION STATEMENT 
REALLY NECESSARY? 


In a, suit for divorce or judicial separation the petitioner’s own 
adultery is a discretionary bar.' The petitioner asking the court 
to exercise its discretion to grant a decree notwithstanding his own 
adultery must lodge in the Divorce Registry a statement, known as 
a “ discretion statement," dated and signed by him or his solicitor, 
stating that the court will be asked to exercise its discretion on his 
behalf notwithstanding his own adultery, and setting forth particulars 
of his acts of adultery and of the facts which it is material for the 
court to know for the purpose of exercising its discretion.? 

This statutory provision expresses a consistent legislative view for 
almost a century. It is no doubt due to the fact that the State 
has always shown great concern for the integrity of marriage and 
as great a reluctance to sever its tie. ‘In spite of modern legal 
changes and whatever social developments there have been in recent 
years, marriage under the common law is still in its essence a 
voluntary union for life of one man and one woman to the exclusion 
of all others.” > 

But in spite of the common law, concessions had to be made to 
cover those marriages which had utterly and completely failed. 
Nothing less than divorce would meet the popular demand. But 
great care was taken to make divorce unattainable except in very 
special circumstances. 

It is not the object of this article to criticise the provisions of 
the various Matrimonial Causes Acts. Its only purpose is to deal 
with the matter of the ** discretion statement," and to examine, in 
the light of recent cases, whether in this day and age it is serving 
any, useful purpose. 

Neither the Matrimonial Causes Act, 1950, nor the Matrimonial 
Causes Rules, 1950, has laid down the form which a discretion 
statement should take. As a matter of fact, there is no prescribed 
form. But the court requires that a discretion statement should 
be% fufll and frank disclosure of all acts of adultery committed by 
the petitioner. The name of the person with whom the petitioner 
committed adultery and his or her status, i.e., whether married, 
single, widowed or divorced, must be given. If there is a child or 
children of the adultery their names, dates and places of birth should 
"be given. 

Before proceeding to discuss the uses to which a discretion state- 
ment might or might not be put, it would perhaps be interesting, 


1 Matrimonial Osuses Act, 1950, e. 4 (2). d 
* Matrimonial Causes Rules, 1950, r. 28 (1). 
3 Per ron Merrivale P. in Apted v. Apted £ Bigs [1930] P. 280. 
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and quiée revealing, to pause for a moment and consider the nature 
of the information that is required to be included in such a docyment. 

A petitioner, who is in the unfortunate position of having to lodge 
a discretion statement, has to disclose all acts of adultery which he 
has committed throughout the marriage which is the subject of the 
petition. In other words, he has to lay bare his soul regardless of 
the fact whether the particulars disclosed are relevant to the pro- 
ceedings or not (and in so many cases they are not). 

Not only must he make a frank confession of his sins but, since 
he is required to divulge the name of every person with whom the 
adultery was committed, he must also implicate third parties who 
may have nothing at all to do with the present suit. The implications 
of this requirement are obvious. The adultery may have been 
committed many years back. The person with whom it was com- 
mitted may have forgotten the entire incident or may remember it 
only as a very regrettable and unpleasant incident in his or her life. 
That person may have married since and certainly does not wish 
to have the ghost thus resurrected. All these considerations matter 
not. The ghost must be resurrected with utter disregard of any 
possible consequences, which migbt quite conceivably involve the 
ruination of another what might, until then, have been a happy 
marriage. 

Furthermore, a petitioner is under an obligation to reveal the 
names of any children of his adultery, regardless of the fact that 
such disclosure may serve to brand those children as bastards for 
the remainder of their lives. 

Is there any justification for requiring the petitioner to reveal, 
in such wealth of detail, his past misdeeds and thus risk involving 
other parties, who may have nothing at all to do with the case in 
issue, in scandal? 

It is conceded that a discretion statement is required to be lodged 
with the registrar in a sealed envelope to be opened by the judge 
at the hearing. This requirement, it might be argued, ensures strict 
secrecy, thus preventing any harm resulting to third parties. This 
is perfectly true as far as it goes. But consider the number of persons 
who are likely to see a discretion statement before it is put im a 
sealed envelope. 

It is the duty of counsel for the petitioner to draft the discretion 
statement. To do so he must naturally be in possession of all the 
relevant facts which are usually disclosed in conference. Any person 
who is the least bit familiar with such conferences knows that it is ° 
attended not only by the petitioner and his counsel but also by the 
petitioner’s solicitors and/or his managing clerk. This number is 
often swollen by the number of pupils counsel mfhy have reading in 
his ‘chambers. These latter may be as many as four or even five 
at any one time. 
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The petitioner's position under such circumstances is not, it is 
submitted, a very enviable one. Is it so very strange, then, that a 
number of them feel reluctant to disclose their past misdeeds, in 
all their sordid detail, not because they want to deceive the court 
but because they simply lack the courage to do so in the presence 
of so many persons? Very often this lack of courage is interpreted 
as "contempt of court? with dire results to the petitioner’s cause. 

After the discretion statement has been drafted it is typed and 
sent along to the petitioner’s solicitors. This process further enlarges 
the circle of those who are in on the secret, for it brings in counsel's 
clerk, his typist, and the solicitors’ clerks and various other members 
of their staff. 

At this stage the discretion statement is plfüced in a sealed 
envelope and lodged with the registrar. But even then a discretion 
statement is not secure from other eyes; for the Matrimonial Causes 
Rules, 1950, provide that a discretion statement shall be open to 
the inspection of the Queen's Proctor. Furthermore, if ** an applica- 
tion is made to a registrar by or on behalf of a party who has filed 
a discretion statement for leave to give his own evidence by affidavit, 
the discretion shall be open to inspection by the registrar.” * 

But let it be assumed that a discretion statement remains in its 
sealed envelope and is opened by the judge at the hearing. What 
happens after the case has been decided, or if there is an appeal? 
The presumption is that further eyes fall on the now open discretion 
statement. 

It will thus be seen that the number of people who are likely 
to see and who actually do see a discretion statement is not in- 
considerable. 

Then again, actual harm might be caused to a petitioner's cause 
through his having complied with the law by filing a discretion 
statement. Rule 28 (5) of the Matrimonial Causes Rules, 1950, 
pravides that a respondent may not use the contents of a discretion 
statement to found a cross-charge against the petitioner unless the 
latter puts the discretion statement in evidence in open court. ‘‘ The 
last words mean that if a petitioner puts the discretion statement 
in evidence (as he must at some point in the trial), and the case 
is Then’ adjourned, the respondent may, if sufficient time is available, 
make use of this evidence to found counter-charges.”’ 5 

. The time has now come to pose the crucial question: Is a 
discretion statement really necessary ? Does it, in this modern age, 
. and bearing in mind the harm that it is likely to cause, serve any 
useful purpose? , The advantages must be considerable to warrant 
the survival of this Victorian instrument of torture, ** this miserable 
document which is called a discretion statement." * 


4 Matrimonial Causes Rules, 1950, r. 28 (8). 8 
5 Talstoy on Divorce, 8rd ed., p. 245. à 
6 Bucknill L.J. in North v. North (1946) July A (unreported), C.A. 
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There is no doubt that during the early days a discretion state- 
ment did serve a useful purpose. There were definite rules laid down 
to guide the court in the judicial exercise of its discretion and, 
naturally, it was necessary that the court should inform itself of 
any acts of adultery committed by the petitioner and the circum- 
stances surrounding such acts in order to enable it to decide whether 
or not the petitioner was entitled to relief in spite of his own adultery. 
In other words a discretion statement was necessary and served a 
very useful purpose. 

But what is the position now? That the exercise of the court’s 
discretion is not now as strictly circumscribed as it used to be cannot 
be denied. The grounds on which discretion is at the present day 
exercised have gfadually widened until it can be said with justifica- 
tion that the withholding of the discretion has become the exception 
rather than the rule. 

How has this change come about? 

In Constantinidi v. Constantinidi™ it was laid down that the list 
of causes for the exercise of the discretion to grant a decree was not 
a closed book and might be extended as occasion arose. 

In Evans v. Evans and Elford ë Sir Gorell Barnes quoted with 
&pproval the words used by Vaughan Williams L.J. in Constantinidi 
v. Constantinidi and Lance ?: 


** The court must have regard not only to the rights and liabilities 
of the matrimonial person wronged and of the wrongdoer res- 
pectively inter se but also to the interests of society and public 
morality.” 
The advance in the exercise of the jurisdiction of the court is further 
illustrated by the case of Wickins v. Wickins !? in which the Court 
of Appeal refused to lay down any rule restricting the operation of 
the discretionary power. This case may be said to mark the termina- 
tion of the doctrine of defined classes of cases for the exercise of 
the discretion; and in Holland v. Holland ™ the Court of Appeal 
gave authority to what may be termed the modern view that the 
discretion is unfettered and that rigid rules for its exercise are 
neither desirable nor possible. 

The next period of the decisions may be said to commence with 
Wilson v. Wilson * where, in recognition of the fact that Socitty 
had changed, new principles were laid down. In that case, Sir 
Henry Duke P. mentioned four circumstances which, in his view, 
warranted the exercise of the judicial discretion in the petitioner's 
favour. These four considerations were referred to with approval 
by Lord Birkenhead L.C. when he was sitting in tbe Divorce Court 


7 [1908] P. 246. 

e [1906] P. 125, 180. : 
? qi P. 253, 270. 

10 [f918] P. 985. 

11 [1918] P. 273.9 ° 

12 [1990] P. 20. 
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and deciding Wilkinson v. Wilkinson and Seymour.? These four 
points. are— 
(8) the position and interest of any children of the marriage; 
(b) the interest of the party with whom the petitioner has been 
guilty of misconduct with special regard to the prospect of 
» their future marriage; 
(c) the question whether, if the marriage is not dissolved, there 
is a prospect of reconciliation between husband and wife; 
and i 
(d) the interest of the petitioner, and in particular the interest 
that the petitioner should be able to remarry and live 
respectably. 


This was indeed a big advance in the exercise of the jurisdiction 

of the court. But it did not stop there and a further advance was 

made in Blunt v. Blunt when Lord Simon L.C. had this to say '*: 
**'To these four considerations I would add a fifth of a more 
general character, which must, indeed, be regarded as of primary 
importance, viz., the interest of the community at large, to 
be judged by maintaining a true balance between respect for 
the binding sanctity of marriage and the social considerations 
which make it contrary to public policy to insist on the main- 
tenance of a union which has utterly broken down." 

Who can deny that the five considerations listed above and which 
now govern the exercise of the discretion, have removed any possible 
grounds on which discretion can be withheld? Who can visualise 
any circumstance wherein to withhold the remedy prayed for could 
be considered to be in the interest of a petitioner? Or can anyone 
really believe that it can, under any circumstances, be argued that 
it is in the public interest to insist on the maintenance of a union 
which has utterly broken down? 

Few people can find reason to quarrel with these modern 
principles. "They are admirable and necessary in present-day en- 
lightened society. But the point is that these very same principles 
have made the filing of a discretion statement completely unnecessary 
because, it is submitted, it no longer serves any useful purpose. The 
fact that a petitioner was living in adultery at the time relief was 
prayed” for,!5 or that a petitioner had not only not disclosed her 
adultery but had added perjury to such non-disclosure,'* did not 
constitute a bar to relief. 

In many cases also, the discretion of the court was exercised in 
. favour of & guilty petitioner whose adultery had not been disclosed 
until after the intervention of the King's or Queen's Proctor. 

At the same time, it is only fair to admit that there are innumer- 
able cases where the court refused to exercise discretion in favour 
19 (1991) 196 L.T. 2n. " 

14 [1948] 2 All B.R. 76. 


15 Wilson v. Wilson [1920] P. 20. e . 
15.Prettg v. Pretty [1911] P. 88. 
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of a guilty petitioner. The famous case of Apted v. Apua and Bliss * 
comes to mind. 

It appears, at first sight, that the court’s refasal to grant & 
decree in this case was in keeping with the intention of the earlier 
legislators. The petitioner by his marital misconduct had forfeited 
his claim to relief. This may well have been so in 1980 when the 
case was decided. 

It is worthy of note, however, that the decision in this case was 
given some thirteen years before Lord Simon enunciated his “ fifth 
consideration ” in Blunt v. Blunt.* Of course, it is idle to speculate 
now whether the result would have been different had the court 
given consideration to the point that it is ** contrary to public policy 
to insist on the*maintenance of a union which has utterly broken 
down." Again, it is pointless to wonder whether the results would 
have been the same had the petitioner frankly disclosed in his 
diseretion statement his past conduct, sordid as it was, and had 
not sought to deceive the court. One is inclined to think that if the 
petitioner in this case had been frank with the court he would not 
have been debarred from obtaining the remedy he was seeking. The 
following remarks of Hill J. in Stuart v. Stuart and Holden lend 
encouragement to this conclusion :— 


“< It is the condition upon which the court can properly exercise 
its discretionary power that there should be complete frankness 
on the part of Eiko who are asking for its discretion. Therefore, 
even assuming that if all the facts had been disclosed by the 
petitioner on the hearing when asking for a decree nisi the court e 
- would have exercised its discretion in his favour, after the course 

he has chosen to pursue I am satisfied it is not a case in which 
the court ought to exercise its discretion." 

These words of Hill J. reveal a very disturbing fact which is that 

the court tends to punish a petitioner, not for committing adultery, 

but for daring to hide that adultery. 

This disturbing fact emerges in almost all the cases in whicH the 
court refused to exercise its discretion in favour of a petitioner. 
It is no exaggeration to say that in only one case discretion was 
withheld for a different reason. In this case?" the wife petitioned 
for the dissolution of her marriage on the ground of her hugbagd's 
adultery and asked the court to exercise its discretion in her favour 
in respect of her own adultery. The Commissioner dismissed the 
petition, refusing to exercise his discretion in her favour since, on 
the evidence before him, she was the party responsible for the 
break-up of the marriage. The wife appealed but without success. « 

At first sight this case seems to prove that a discretion statement 
does serve a useful purpose. At any rate, that is the impression e 

980] P. 248. ° 
18 upra. J 
18 [1930] P. 77,88 and 79. è 
20 Moor v. Moor [1957] 1 W.L.R. 927, C.A. 
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it is likely to create until a further examination of the case reveals 
that nothing can be further from the fact. It is apparent from 
Lord Evershed's judgment that had the court been satisfied with 
the presentation and conduct of the case even the fact that she was 
the original wrongdoer would not, presumably, have deprived her 
from relief. This is borne out by the following significant passage - 
from the judgment of Hodson L.J.?* 


*. .. nor am I seeking to say that in no case can a party, 
who is the original wrongdoer, rightly appeal to the court for 
the exercise of discretion." 


To sum up, it seems clear beyond a shadow of doubt that the 
original intention of our legislators was that matzimonial relief in 
the form of divorce or judicial separation was not to be made 
available except to those persons who were themselves innocent of 
adultery. If they were not so innocent they had to explain to the 
court the circumstances which induced them to commit this matri- 
monial offence. In this way and for this purpose the discretion 
statement came into existence. It was for this reason also that 
a petitioner was required to exercise complete frankness, otherwise 
the whole purpose of a discretion statement was lost. The judge 
trying the case would carefully examine the whole circumstances 
as disclosed in the discretion statement and, guided by very definite 
and narrow rules, decided whether or not to exercise his discretion 
in favour of the petitioner. 

Today, however, the circumstances are completely different. The 
courts have systematically refused to be bound by any rules. They 
wished to remain completely unfettered with the results already 
shown. 

It is not relevant to this article to say whether the attitude taken 
by the courts in this matter of the discretion is right or wrong. Its 
object is to accept the facts as they are now and in the light of 
thege facts to endeavour to show that a discretion statement no 
longer serves any real purpose. 

At the commencement of this article it was shown that the 
burden placed on a petitioner in requiring him, in appropriate cases, 
to file a discretion statement was indeed a very heavy one and that 
it could not be justified unless such a statement did really serve a 
useful purpose. Adultery is not a crime and is not punishable as 
such. Even so, it is an offence against the social principles which 
form the basis of our family today. A social stigma attaches to 
the parties concerned who naturally do not wish to have the finger 
of scorn or contefhpt pointed at them. Therefore, it requires great 
moral courage for a person to disclose the fact that he or she has 
committed adultery, not once but several times and then go about 
describing the whole of the circumstances. That certain petitioners 

* . 
21 Supra, p. 932. 
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do not Sometimes possess the courage to do so is not very sur- 
prising. It requires a high degree of moral courage or, perhaps, a 
higher degree of disregard for social principles, to enable a person 
to disclose his past moral misdeeds. That such a burden is placed 
on a petitioner is unjust; but to punish him for not proving equal 
to shouldering such a burden is intolerable, especially when no good 
reason can be shown why such a burden is placed on him in the 
first instance. 

Lord Simon's “ fifth consideration," °? which he himself called 
of * primary importance," has thrown the door wide open for the 
favourable exercise of the court's discretion. It can truthfully be 
said that in no case which comes before the court, particularly if it 
is undefended, would it be in the public interest, to insist on the 
maintenance of a union which ‘‘has utterly broken down." The 
petitioner’s past behaviour cannot, it is submitted, affect the issue. 
On the contrary, the more deplorable his past conduct, the more it 
becomes necessary to dissolve his marriage which by then has become 
a mere mockery. 

In a defended case other considerations, of course, apply. Even 
so, it is submitted that a discretion statement serves no useful 
purpose. If the petitioner’s adultery, as disclosed in the discretion 
statement, is already known to the respondent, the latter will rely 
on it and its disclosure in a discretion statement is completely un- 
necessary. If, on the other hand, the petitioner’s adultery is 
unknown, its disclosure in a discretion statement cannot be of the 
slightest use to the respondent who cannot rely on it except in 
certain very special circumstances which do not frequently occur. 
Moreover, the disclosure of the petitioner’s past misdeeds cannot, in 
most cases, affect the judge’s decision in the case because, not being 
known to the respondent, it could not be said that they conduced 
to the marital offence charged against the respondent. 

There is also a very grave risk that a discretion statement might 
become “a roguish thing ” in accordance with the length of the 
judge’s foot.?? 

That such a danger has already reared its head is illustrated 
in a recent case.** In this case, the wife petitioner in an undefended 
petition for divorce had been previously married to an Arferftan 
who had divorced her on the ground of adultery. In her discretion 
statement the wife admitted having committed one act of adultery 
with one, P., and continued, “save as aforesaid, I have never 
committed adultery.” The trial judge, while finding the wife's case 


23 Blunt v. Blunt, supra. . . 

23 Selden, Table Talk, s.v. Equity, para. 2: '' Equity is a roguish thing, for law 
we have a measure, know what to trust to: Equity is according to the conscience 
of him that 1s Chancellor, and as that is larger or narrower so is Equity. "Tis 

one as if they should make the standard for the measure we call a foot to be 

the Chancellor's foot.” Text amended from the Iancoln's Inn MS.: see the 
Selden Societys edition, p. B. 

34 Coleman v. Coleman [1955] 1 W.L.R. 1285. 
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proved, criticised her discretion statement as untrue in view of the 
previqus divorce; professed himself not satisfied that there had been 
only one act of adultery, refused to exercise his discretion, and 
dismissed the petition. 

On appeal, held (1) that in refusing his discretion the judge had 
given weight to irrelevant and unproved matters, for a discretion 
statement had reference only to acts of adultery committed during 
the marriage in suit, and there was no evidence on which he could 
find that the wife had been guilty of more than one act of adultery: 
(2) that a decree nisi should be pronounced and the matter referred 
to the Queen’s Proctor for investigation. 

Two points concerning this case are worthy of note; first, this 
question of the petitioner’s duty of frankness to the*court continually 
crops up and the tendency of the court now is to punish people, 
not for their acts of adultery but for failing to disclose such adultery. 

Secondly, the fact that the Court of Appeal has reversed the 
decision in this case is no guarantee that it is in a position to do so 
in every case. The Court of Appeal might sometimes fail to find 
sufficient grounds “ for substituting for the commissioner’s discretion 
this court's discretion.” 7° 

In conclusion, it is hoped that this article has succeeded in 
establishing that there is no longer a case for a discretion statement. 
Such a statement, if it ever did serve a useful purpose, does not 
do so now. It imposes a heavy and, quite often, an intolerable burden 
on a petitioner. It has already become a *''roguish thing” and 
ought to be abolished before it can do further harm. 


N. SrwoN Trssv.* 


35 Moor v. Moor, supra. 
* Of Lincoln’s Inn, Barrister-at-Law. 
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Tux MAINTENANCE AGREEMENTS ACT, 1957 . 


MARRIED people who make separation and maintenance agreements 
(and, of course, their legal advisers) have been selected as the first 
to benefit from legislation resulting from the recommendations of 
the Royal Commission on Marriage and Divorce. This may be 
because the problems arising from the decision in Bennett v. Bennett ? 
lent themselves tò a short amending statute for which parliamentary 
time could be found. It may be coincidental that the recommenda- 
tion that such agreements should be binding originated with the 
General Council of the Bar ? and received no particular support from 
other witnesses. 

In brief, the Maintenance Agreements Act* provides that when 
a maintenance agreement has been made with a view to a husband 
and wife living separately, the parties shall be bound by the terms 
of such an agreement, except for any restriction it may contain on 
the right to apply to a court in regard to financial arrangements 
included in or omitted from it. Any such provision is to be void, 
and the courts are empowered to vary the financial provisions in 
agreements if circumstances change or if proper financial provision 
has not been made for any child of the marriage.) No such variation 
is, however, permissible if the agreement is made more than six 
months after dissolution or annulment of the marriage, even in the 
interests of the children.* 

The Act itself provides that it shall come into operation on 
August 18, 1957,' and shall not affect any sum payable under the 
agreement before that date, but it is not so explicit as to the precise 
range of its application. The question of what is proper provision 


1 Cmd. 9678, 1956. 

[1952] 1 K.B. 249, C.A. 

Minutes of Evidence before the Royal Commission on Marriage and Divorce, 

Paper No. 6, p. 48, paras. 15-16. The recommendation appesrs in the sé&ond 

memorandum of evidence submitted by the Bar Council, but as the Council 

agreed (Paper No. 4, p. 27, of Minutes of Evidence para. 1) its approach 

to the specific questions was affected by its views on the causes of the breakdown 

of marriage and remedies therefor. An interesting example of these views 

appears in the section in '' Divorce-mindedness " (Paper No. 4, p. 28, paras. 

7-10), with its unsubstantiated denigration of the present generation and 

nostalgi for the golden age when young people ''heeded the counsel of their " 

elders," para. 8). ? . 

5 & 6 Eliz. 9, c. 85. 

Interpreted to mean any ohild of both parties to the marriage, whether or not 

born in lawful wedlock, and any child adopted by both parties to the marriage: 
1 (6) (b). 

The jurisdiction of the court may in any event only be invoked by an application 

by either part» to the agreenfent: s. 1 (8). 

One month after the date of its passing, viz., July 17, 1957; s. 9 (2)... 
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for a child of the marriage is clearly one appropriate to the exercise 
of judicial discretion in the light of all the circumstances, and the 
only difficulty is to justify its exclusion when the agreement is made 
more than six months after the end of the marriage. But the change 
of circumstances sufficient to allow application to the court for 
variajion of the financial provisions is not precisely defined. There 
must be “a change in the circumstances in the light of which any 
financial arrangements contained in the agreement were made or 
. . . financial arrangements were omitted therefrom." ° The words 
seem wide enough to embrace anything from an alteration in the 
financial position of the respective parties to such matters as the 
subsequent adultery of the wife,*° a decree of nullity," restitution 
of conjugal rights,’* judicial separation,?? divorce,“ ‘or the remarriage 
of either or both parties, provided these were not circumstances 
specifically provided for by the parties when the agreement was 
made. 

The Royal Commission thought an amendment of the law desir- 
able on three grounds: (1) because the extent to which the terms 
of existing agreements were valid and enforceable was uncertain, 
depending on whether the wife’s undertaking not to apply to the 
court for maintenance could be severed from other terms; (2) because 
hardship was caused where a wife could not enforce the maintenance 
term in her agreement ?5; and (8) because ‘‘if the wife is to be 
allowed to apply to the court for an increase in the amount of 
maintenance provided under an agreement, on the ground of her 
husband's wilful neglect to provide reasonable maintenance,'* then 


* s. 1 (8). 

9 s. 1 (8) (a). 

10 Tt was a clear principle of the common law that a husband was not bound to 

maintain an adulterous wife, sed quaere if & maintenance agreement is in 

existence not contamning a dum casta clause; Charlesworth v. Holt (1873) L.R. 

9 Exch. 38. 

Cf. Fowke v. Fowke [1988] Ch. 774; Adams v. Adams [1941] 1 All E.R. 334, 

C.A., with Galloway v. Galloway (1914) 80 T.L.R. 531, D.C., Hyman v. Hyman 

[1929] A.C. 601. 
such a decree were made during the currency of a separation and maintenance 

agreement, failure to comply with it would import desertion, when the principle 

of N.A.B. v. Wilkinson [1952] 2 Q.B. 648, would seem to apply. 

13 'Bhe decision in Gandy v. Gandy (1882) 7 P D. 168, that a wife may not claim 
alimony on & judicial separation if she has covenanted not to do so in a 
separation deed has not previously been expressly overruled, although two 
members of the House of ors in Hyman v. Hyman [1929] A.C. 601 were 
prepared to overrule it. 

14 Charlesworth v. Holt (1878) L.R. 9 Exch 88, but see the comments of Scrutton 
"4 in May v. May [1929] 2 K.B. 888, 892, and cf. Hyman v. Hyman [1929] 

.C. 601. : 

15 This was the resdft of the decision in Bennett v. Bennett [1952] 1 K.B. 249, 
O.A., but any hardship would seem to result not from the fact that the wife 
must apply to the court rather than rely on her own bargaining powers, but 
from the strict perigd of limitation laid down for applications to the court: 
Matrimonial Causes Act, 1960, s. 19, and Simmonds v. Simmonds [1956] PA; 
Practice Dtreotion [1955] 1 W.L.R. 708. 

16 Tulip v. Tulip [1951] P. 878, C.A., extende to the magistrates’ courts by 
Dowell v. Dowell [1952] 2 All E.R. 141, D.C. 
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it is only fair that the husband should be able to apply to the court 
for a reduction in the amount which he has undertaken to pay, on 
the ground that owing to changed circumstances it is reasonable 
that the amount should be reduced." 1" Although ground (8) is not 
explicit on the point, it seems as if the Royal Commission was 
envisaging intervention by the courts only in the event of a change 
in the financial circumstances of the parties. 

That the Act envisages its application to a wider range of circum- 
stances seems borne out by the declaration **for avoidance of 
doubt ” * that nothing in the principal section affects any power of 
the court hearing proceedings between the parties under any other 
enactment to make an order containing financial arrangements. If 
financial provisiorfs in maintenance agreements were not to be affected 
by a subsequent decree of nullity, restitution of conjugal rights, 
judicial separation or divorce, the courts’ jurisdiction would in effect 
be limited in such proceedings to increasing by their order the amount 
of maintenance agreed upon between the parties.!* 

One of the advantages of maintenance agreements is that, whereas 
the jurisdiction of the court in & matrimonial cause is limited to 
ordering periodical payments during the lifetime of both parties, 
an agreement may provide for payments to continue after the death 
of one, normally the paying party, who will usually be the husband. 
The new Act widens the jurisdiction of the courts in providing ?° 
that in such circumstances if the first to die dies after the Act is 
in operation domiciled in England, the survivor may apply to the 
High Court only ** within six months of a general grant of repre- 
sentation to the deceased's estate (or, with leave, at any time before 
administration is complete), in the same way as might hàve been 
done during the lifetime of both parties. As the only requirement 
is domicile in England at date of death, and there is no provision 
that the grant of administration must have been obtained in England, 
it would seem to be theoretically possible for application to be made 
in England for enforcement against assets situated abroad, and this 
seems a probability where, for example, a man domiciled in England 
leaves assets only in Scotland.?? If the party chargeable under 
the agreement died before the Act came into operation, applications 
will be possible only if not less than four-fifths of the net"*esthte 
remained undistributed on August 18, 1957. 


1T Omd. 9678, para. 726. 

35 g. 1 (6). 

1* Unless the courts were prepared to apply the principle of Cooper v. Cooper d 
Ford [1982] P. 75, that a deed of separation 18 a marriage settlement which 
may be varied by the court under the Matrimonial Causes Act, 1950, s. 25, but 
it is doubtful how far this decision 18 still applicable in view of recent decisions 
and the present amending Act. 

20 g 42. 

al rha. 

2 Although the Ast is expressed hot to extend to Scotland or to Northern Ireland: 
s. 8 (8). 
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The clause enabling the court to insert a provision for financial 
arrangements where this has been omitted from a separation agree- 
ment is & new departure, and it is to be hoped that it will soon 
result in the overruling by a superior court of the decision in 
Pinnick v. Pinnick,? in which the Divisional Court has returned to 
the distinction previously drawn between consensual separations in 
which there is an express or implied agreement by the husband to 
continue to maintain his wife, and separations where there is no such 
agreement. The over-subtle distinction drawn between the wife's 
right to maintenance and the right of the publie that she should be 
maintained ?* seems difficult to reconcile with the clear common law 
liability of a husband to maintain his wife if she is not guilty of a 
matrimonial offence. That the law should so favotir the spouse who 
stands on his or her legal rights and drives a hard bargain in a 
melancholy situation seems, in the highest degree impolitic, and 
unlikely to advance public respect for the law. 

In aecordance with the recommendations of the Royal Commis- 
sion,” jurisdiction to'entertain applications under the Act is granted 
not only to the High Court, but also to the magistrates’ courts. The 
jurisdiction of the High Court is grounded upon the domicile or 
residence of both parties in England, and the residence of the 
respondent alone, which suffices to ground jurisdiction for a decree 
of judicial separation, or for periodical payments where a husband 
has wilfully neglected to provide reasonable maintenance for his 
wife,?° will not suffice. The magistrates’ courts are granted juris- 
diction, however, only where both parties are resident in England 
and at least one resides in the petty sessions area for which that 
court acts." The extended jurisdiction to make maintenance (but 
not separation) orders, granted to magistrates’ courts by the Main- 
tenance Orders Act, 1950, does not apply. Nor may the magistrates’ 
courts consider any application or make any order under the Act 
for payments exceeding £5 per week for a wife or 80s. for a child.** 
On'the other hand, the recommendation of the Royal Commission 
that the superior, if still inadequate, collection and enforcement 
provisions attaching to orders made in the first place by the courts, 
should attach to variations made by them to the financial provisions 
of seperation agreements, has not been implemented. Variations 
made by the courts are to have effect only as if they formed part 


33 [1957] 1 W.L.R. 644. 
24 a laid down 1n N.A.B. v. Parkes [1955] 2 Q.B. 506, C.A., where Denning L.J., 
t p. 517, stated that Tulip v. Tulip [1951] P. 378 overrode Baker v. Baker 

(1949) 66 T.L R. (Pt. 1) 81, and Chapman v. Chapman (unreported, April 4, 
1957). It is these rie as that the Divisional Court has chosen to follow in 
Pinnick v. Pinnick. 

25 Cmd. 9678, para. 780. 

26 Armytage v. Armujage [1898] P. 178; Sim v. Sim [1944] P. 87; Matalon v. 
Matalon [1902] P. ` 

37 g, 1 (4). 

38 Ibid. This accords with the financial limits o maintenance grders made in the 
magistrates’ courts under the Married Women (Maintenance) Act, 1949, 8. 1. 
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of the original agreement between the parties, made for valuable 
consideration.?? . 

In making their recommendation to the Royal.Commission on 
Marriage and Divorce the General Council of the Bar did not consider 
it necessary to advance any argument on the principle underlying 
it, namely, how far it is desirable that a husband and wife should 
be permitted to vary by contract their rights and obligations vis-à- 
vis each other. The recommendation implemented by the new Act 
involves the rejection of the principle increasingly accepted by the 
courts in recent decisions,?? that it is contrary to public policy that 
the parties should be able to oust the jurisdiction of the courts as to 
the financial arrangements existing between them, and that a wife's 
undertaking not fo invoke the aid of the courts will, if it is the sole 
consideration on her side for a separation agreement, render the 
whole agreement void, even if by deed. The Act will, of course, 
operate mainly in respect of moneyed people, who are far more likely 
to make separation agreements than are the poorer classes. 

Not until 1848 did the House of Lords finally overthrow *? the 
doctrine, previously &ccepted by both canon and common law and 
equity, that all separation agreements were void as contrary to 
publie poliey. Even when the doctrine of freedom of contract 
—and the devil take the weak and the inexperienced— was in full 
spate, some limits were always imposed on the doctrine in its 
application to married couples. Thus, agreements made in advance 
under which the parties agreed to separate at a future time were 
always void. The only serious arguments that appear to have 
been advanced in favour of separation agreements were those put 
forward by Sir George Jessel in Besant v. Wood,™ that the settle- 
ment of differences between married persons quietly out of court 
avoids expense and scandal. The arguments on the other side are: 
(1) those against freedom of contract in general, that whilst it may 
work well in the rare case, generally envisaged by the common law, 
of two parties at arm's length, equal in economie stature and 
bargaining power, and equally well informed of their own and the 
other's position and the surrounding circumstances, in the far more 
frequent event of inequality in any or all of these matters, it may 
be an instrument of injustice and oppression; (2) the argumrent of 
public policy in regard to bargains between married persons, (a) as 
regards their children (partially met by the provisions of the new 


29 s, 1 (8). 

30 Hyman v. Hyman [1929] A.C. 601; Gaisberg v. Storr [1960] 1 K.B. 107, C.A.; 
Combe v. Combe [1951] 2 K.B. 215, C.A.; Bennett v. Bennett [1952] 1 K.B. 
949, C.A.- * e . 

31 Bennett v. Bennett [1952] 1 K B. 249, O.A. 

33 Wilson v. Wilson (1848) 1 H.L..O. 688. 

33 Wilson v. Carnley [1908] 1 K.B. 729, 748; Brodte v. Bradie [1917] P. 271. 

34 ($680) 12 Ch.D. 605, 620, and see the comments of Lord Atkin in Hyman v. 
Hyman [1929] A.C. 601, 62 Lord Westbury’s comments in Hunt v. Hunt 
(1862) 4 de Gem, Fisher & Jones 221, 288, boil down to a discussion as to which 
is to be master, canon law or common law. 
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Act), and (b) as regards themselves, which the Act doesenothing 
to meet. It is well known that the maintenance agreement may 
be a bargaining factor coming very close to, if not overstepping, 
the line of collusion, where one party to a marriage is anxious for 
a divorce and remarriage, and the other is prepared to make harsh 
terms in return for “ giving the other his freedom.” It also seems 
extremely doubtful if the Rose v. Rose ?* clause, with its ** charter 
of oblivion and indemnity ” is really justifiable on grounds of public 
policy without disclosure, ousting as it does the jurisdiction of the ` 
courts in respect of matrimonial offences which the other party 
covenants not to bring in evidence. 

The Act represents a triumph for the General Council of the 
Bar. It is very doubtful if it is one in which tlfey have cause to 
take any particular pride, though it may well bring their members 
profit. 

O. M. STONE. 


35 (1888) 8 P.D. 28. : 3 
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Roya COMMISSION ON THE Law RELATING TO ° 
MENTAL ILLNESS AND MENTAL Dericrency ! 


Tx Report of the Royal Commission on the law relating to mental 
illness and mental deficiency is a major contribution to thinking on 
the legal aspects of the control and treatment of persons in need 
of psychiatrie treatment. The Report runs to 824 pages of text, 
a four-page index, and ten introductory pages. It is the third Royal 
Commission on mental health legislation in this country.? The 
members of the Commission, under the chairmanship of Lord Percy 
of Newcastle, have with diligence and intellectual courage performed 
a task of great potential value to the community—in England, as 
in other Western countries, nearly half the hospital beds are occupied 
by mentally sick patients, and there is an extensive out-patient 
problem. This area of law shades off into such topics as criminal 
responsibility and the administration of the penal system, into the 
organisation of social casework for the aged and into many similar 
facets of social disorganisation. It is a problem of bricks and mortar 
and also of clinical psychiatry; a problem of the legal protection 
of individual liberty in an area where some coercion is inescapable 
and yet where our failures are generally failures of omission, of 
inadequate services, inadequate training facilities, and rudimentary 
therapies. It is not an easy area of law; it is not lawyer’s law; yet 
there are few aspects of the law’s role in the community where 
more is at stake. 
The task facing the Commission was well stated by an expert 
committee convened by the World Health Organisation: . 
** What is required is to give these patients facilities for treat- 
ment and the possibility of guardianship and medical supervision 
in accordance with their medical needs and social inadequacy. 
The different methods of solving these problems are extremely 
complex since they must vary according to the social structure 
of each country. No one system can be applicable to several 
different countries and even in one and the same country the 
systems advocated by some will be repudiated by others. Any 
system which comes into conflict with legal or cultural con- 
ceptions is inapplicable. It would seem, therefore, that prefer- 
ence should be given above all to establishifig laws strongly 


1 Royal Commission on the Law Relating to Mental Illness and Mental 
a ene 1854-1957. Report. Cmnd. 169. H.M.S.0% 1957. Price 10s. 6d. 
i. 


2 Royal Commisgon on the Cae and Control of the Feeble-minded (19004-1908). 
Royal Commission on Lunacy and Mental Disorder (1924-1926). 
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integrated into cultural traditions while at tbe same time leaving 

the way open for possible changes." * 
This balance between medical needs and socio-legal attitudes is not 
an easy one to strike; the community at large posits, and present 
mental health legislation accepts, a view of mental illness which re- 
quires a custodial, community-protective, temporary-or-permanent- 
banishment approach to the treatment of the mentally ill; the 
psychiatric requirements are generally opposed to this and seek to 
provide treatment facilities, so far as is possible, on a voluntary 
basis, the patient seeing himself as not at all banished from the 
community. Overstated, it is the difference between the traditional 
tear of the lunatic and consequent rejection of him and the apprecia- 


_ tion that the desirable community reaction to ment&l ill-health should 


be identical to the present reaction to physical ill-health. 

The Report commences with an eighteen-page summary of the 
main conclusions and recommendations of the Commission which 
cannot responsibly be further summarised. The spirit of the recom- 
mendations is captured, however, in paragraphs 7 and 8: 

** We recommend that the law should be altered so that when- 
ever possible suitable care may be provided for mentally dis- 
ordered patients with no more restriction of liberty or legal 
formality than is applied to people who need care because of 
other types of illness, disability or social difficulty. Compulsory 
powers should be used in future only when they are positively 
necessary to override the patient’s own unwillingness or the 
unwillingness of his relatives, for the patient’s own welfare or 
for the protection of others. 

* When compulsion has to be used, there must be special 
procedures and safeguards. We recommend new procedures for 
this purpose which would replace the present certification pro- 
cedures. We hope that the term ‘ certification’ and the ideas 
associated with it will fall completely into disuse and that the 

, public will recognise that these procedures carry no implications 

about the probable length or cause of the patient’s illness or 

disability.’ 
The Commission recommends the abandonment of the legal terms 
s idiot,” * imbecile,” * mental defective," ** defective " and “‘ per- 
som of unsound mind," and the recognition of three main groups 
of patients for legal and administrative purposes—*' mentally ill 
patients, ‘‘ psychopathic patients or patients with psychopathic 
personality and **patients of severely subnormal personality." 
This process or renaming mental conditions is of more value than 
at first sight appears; attitudes tend to become fixed around the 
type of words the Commission seeks to exorcise and we do well, as 
we try to develop new legal patterns and new psychotherapeutic 


LI 
3 Legislation affecting Psychiatric Treatment, Fourth Report of the Expert 
Committee on Mental Health, World Healt? Organisations Technical Report 
Series, No. 98, Geneva, July, 1955, p. 25. 


Jan. 1958 REPORTS OF COMMITTEES 65 


services? to introduce unemotive words to describe the generic groups 
of patients that are subject to those services. ` 

Concerning voluntary patients, the Commission recommends 
that: 


** All forms of hospital and community care should be available 
in future to patients who are content to receive them without 
the use of compulsory powers and procedures or formal ascer- 
tainment. The administrative methods by which proper 
standards of care are maintained should not be linked to the 
procedures prescribed for detained patients and need not be 
Jaid down in detail in the law. 

** The law should no longer prevent mentally ill patients from 
entering hospital without being subject to detention if they 
cannot make a valid positive application for admission. These 
patients, like physically ill patients, should be assumed to be 
content to enter hospital unless they positively object. When 
patients are admitted without powers of detention there should 
be no special formalities. They should not be obliged to sign 
an application for admission, nor to give formal notice of 
intention to leave, Acceptance of these principles should allow 
a considerable number of patients who now have to be certified, 
including many elderly senile patients, to be admitted informally, 
as to any other hospital or home.” * 

They suggest a comprehensive scheme for achieving this far-reaching 
aim. 

Likewise, concerning other than voluntary patients, a less formal 
and legally less cumbersome system of compulsory admissions to 
mental hospitals is suggested, based on two medical recommendations 
(one, in an emergency, may suffice for the first seventy-two hours) 
when the patient or his relatives oppose such an admission. An 
administrative system of safeguards against wrongful detention is 
devised with specific duties being placed on Mental Health Review 
Tribunals, accessible to patients and their relatives, to inquire into 
the justification of the use of compulsory admission or detention 
powers. Such tribunals should be organised regionally, their chair- 
man being legally qualified and their members, medical and non- 
medical, being appointed by the Lord Chancellor in consultation 
with the Minister of Health. .* 

The legal framework for psychiatric services envisaged by the 
Commission offers promise for the expansion and development of 
those services; it is well to remember, however, that the legislative 
acceptance of such a scheme in itself will achieve nothing in this 
regard, and the shortage of men and materials, particularly of trained 
psychiatrists and their attendant psychological, social casewdrk, 
and nursing services, will remain. But the Commission has fulfilled 
its task with an unusual combination of the refermer's vision and 
the? administrator’s grasp 2t detail. Having said this, one may, 


. 
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perhaps, be permitted to disagree with their recommendatións con- 
cerning ** psychopathic patients?" who have been convicted by a 
criminal court. For these, the Commission recommends that: 


* In our opinion it would do much more harm than good to 
try to include in the law a definition of psychopathic personality 
qn the analogy of the present legal definition of rental defective- 
ness. It is far preferable that, in referring to various forms 
of mental disorder, the law should use general terms which 
will convey a sufficiently clear meaning to the medical profession 
without trying to describe medical conditions in detail in 
semi-medical language. . . . It would in any case be par- 
ticularly difficult to find a suitable detailed description of 
psychopathic personality. Such a description would probably 
have to mention the particular aspects of the personality which 
may be affected, ahd possibly also try to give some guide as 
to the cause of thé disorder. But there are too many different 
types of psychopathic personality, and too little is at present 
known about their essential nature and causes, for a description 
of this kind to be easily agreed; and even if one were agreed 
now, increasing knowledge might soon make it out of date. 
Lack of knowledge about the nature and causes of particular 
forms of disorder does not mean that they cannot be recognised 
and successfully treated in individual patients." * 
This is the proposition: though I cannot define an elephant, I can 
recognise one when I see it, which sounds a good analogy but is, 
of course, dangerously misleading when you allow consequences of 
compulsory detention to flow from it. 
The Commission then recommends that for the group so un- 
defined : 
** In cases in which the court is satisfied that normal methods 
of disposal alone are insufficient or inappropriate and that the 
patient requires special medical or social care which a particular 
hospital or local authority is able and willing to provide, it 
. should be possible for such hospital or community care to be 
provided, with or without special compulsory powers as appro- 
priate. If the court is satisfied, in addition, that there is real 
danger of the commission of further and serious offences if the 
atient is discharged prematurely, rode sessions and assizes, 
sut not magistrates’ courts, should be able to direct that he 
should not be set at large without the consent of the Home 
Secretary within such period as the court thinks fit." * 
The Commissioners expressly desire to leave these powers unlimited 
as to type of offence and duration of detention, arguing that ** The 
need for the public to be protected from dangerous psychopathic 
patients for as lông as their dangerous tendencies persist is no less 
great than the public’s need to be protected from mentally ill patients 
who are dangerous,” ' and they expressly accept the possibility that 
* 
5 Cmnd. 169, p. 127. ‘ 


6 Omnd. 169, p. 178. e 
T Cmnd. 169, p. 179. 
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if there'is ** a strong need to protect others from anti-social behaviour 
by the patient," * compulsory powers to detain the criminal should 
be exercised even in excess of any maximum period specified by 
the court when sending the offender for treatment as a psychopathic 
criminal, 

The procedural machinery to carry out this type of sentencing 

„is complex, relies heavily on adequate pre-sentence advice to the 
courts and on the availability of treatment facilities, and seeks to 
make use of the Mental Health Review Tribunals to ensure that 
patients are not improperly detained. The Report advocates many 
safeguards in an endeavour to avoid injustice, both at the court 
and at the review tribunal level; but I doubt their efficiency in 
practice; further, I doubt their social morality. I doubt the need 
for taking such powers and for creating what the Commissioners 
recognise may be a new quasi-criminal code. Surely, at the present 
stage of our skills in predicting human behaviour and in predicting 
and treating criminal behaviour, we should limit an individual’s 
freedom only for the period that we would normally sentence him 
for his crime, independently of a prediction of his future conduct, 
or for the period that we would normally compulsorily hold him in 
a mental hospital because of his mental condition, independently of 
the criminality of his behaviour. To set up a middle ground justify- 
ing custody half by an undefined mental condition and half by a 
prediction of crime, the whole power being taken pursuant to the 
commission of a crime, is, I would submit, to get the worst of both 
worlds and, for the individual, the protection of neither. Nor is 
there anything like sufficient evidence of the psychiatric treatability 
of this vaguely diagnosed group of psychopaths to justify regarding 
them as a group properly to be held indefinitely under psychiatric 
treatment. 

The upper limits of sentencing practice by the criminal courts 
should provide an ample duration of time for such psychiatric 
therapy as the community is likely to provide, whether in prisons 
or in mental hospitals, or in institutions which are half prison and 
half mental hospital. 

In relation to those who have committed criminal offences, the 
concept “‘ psychopath ” will, too often at the present stage of our 
knowledge, be found to be merely a synonym for ‘fone who has 
done a certain type of act” or for ** one who lives a certain type 
of life,” and to import no reliable psychiatric referents. 

Despite great respect for the work of the Commissioners it is 
submitted that they overreached themselves by? offering recóm- 
mendations in these highly contentious borderlands of criminal 
responsibility. It is hoped, however, that their foray into this 
couhtry will not prevent lawyers from recognising the value and 
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importance of the rest of the Report, and the need to resHape this 
area of law in accordance with the Commissioners’ recommendations. 


Nonvan MORRIS. 


COMMITTEE ON HOMOSEXUAL OFFENCES AND PROSTITUTION 


AFTER almost exactly three years’ deliberations, the Departmental 
Committee on Homosexual Offences and Prostitution set up by the 
Home Office under Sir John Wolfenden as Chairman presented their 
report last August (Cmnd. 247). The document which, with its 
statistical appendices, covers more than 150 pages has deservedly 
had a good and full press and can be welcomed as an eminently 
sensible and well-balanced piece of work. 

The Committee explain from the outset that they have 
approached their task from the point of view that “it is not the 
function of the law to intervene in the private lives of citizens, 
or to seek to enforce any particular pattern of behaviour." Thus 
they do not concern themselves ‘‘ with prostitution itself but with 
the manner in which the activities of prostitutes and those associ- 
ated with them offend against public order and decency, expose 
the ordinary citizen to what is offensive or injurious, or involve the 
exploitation of others." The amendments of the law now recom- 
mended in this field are largely technical and, it is to be hoped, 
non-controversial, and will not concern us further in what is said 
below. 

Application of similar principles to the problem of homosexuality 
was almost bound, though for wholly different reasons, to lead the 
Committee to the conclusion that ** homosexual behaviour between 
consenting adults in private be no longer a criminal offence ? (62). 
That the Committee should have been able to make this, their first 
and by far the most important recommendation with only one 
dissentient voice may be taken, I hope, as evidence of a saner 
atmosphere in these matters beginning to prevail in the community 
as a whole. The extremely careful manner in which the Wolfenden 
Committee have discussed and refuted the arguments in favour of 
the present law and have formulated their proposal for a limited 
degree of toleration for adults should at any rate go some way 
towards countering those die-hards who, even before the appearance 
of the Report, had been fulminating against every suggestion that 
legislation might conceivably be enacted in this direction. 

The polemical suggestion that such an amendment would “ open 
the floodgates '* to homosexual behaviour has certainly found no 
favour with the Committee who are, moreover, able to point to 
the experience of {he police in Sweden, where no evidence whatever 
was found of any marked increase after homosexual acts bet!veen 
consenting adults in private ceased to be criminal offences there in 
1944. On the contrary the changes now recommended could, 
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indirectty, reduce the number of offences committed by adults 
against adolescents under twenty-one years of age, since homo- 
sexuals might, to some extent at least, turn from practices which 
are punishable to such as are not (57). This is by no means 
unimportant since the protection of children and juveniles against 
undesirable attentions from older men must remain one of the 
prime objectives of the law. 

If the stigma of crime were to be removed, as the Departmental 
Committee recommend, from homosexual behaviour in private 
among consenting adults, the number of proceedings taken annually 
for homosexual offences would not be vastly reduced, for statistics 
show that in the three years ending March, 1956, no more than 
800 men were convicted in this country solely for offences which 
fall under this definition. This is, of course, merely a small, 
probably minute fraction of those practising homosexuals who 
render themselves liable for imprisonment under the law as it now 
stands (129), and so the real importance of the amendment would 
be to place this group out of the constant jeopardy under which 
they now live. The Committee are at pains to point out that in 
recommending such a change in the law they are not pronouncing 
upon the moral issue involved but intend “to emphasise the 
personal and private responsibility of the individual . . . which a 
mature agent can properly be expected to carry for himself without 
the threat of punishment from the law." Accordingly, even homo- 
sexual behaviour among boys such as mutual masturbation 
practised in the puberty stage would remain—in contrast to the 
more realistic and enlightened law of most Scandinavian countries 
—punishable, although proceedings could be taken in such cases 
only by the D.P.P. or with the sanction of the Attorney-General. 

Altogether, throughout the Report, the Committee have done 
their best to avoid adding any fuel to the controversy surrounding 
the problem of homosexuality which might lead to a repetition 
of the emotional sensationalism which accompanied the recent 
debates about the abolition of the death penalty. ** Homosexual 
behaviour," they say, “‘is practised by a small minority of the 
population and should be seen in proper perspective, neither ignored 
nor given a disproportionate amount of publie attention. Nor 
have the Committee made much of the oft-repeated allegation that 
the prevalence of homosexuality has sharply and dangerously risen 
in the recent years, though they “‘ think it improbable that the 
increase in the number of offences recorded as known to the police 
can be explained entirely by greater police activity " and have 
found “ no evidence of any ‘ drive on a national Stale ” (45, 180). 
The cautious wording of these findings, nonetheless, leaves quite & 
lot to be read between the lines. The Commijtee, in any case, 
expfessly “deprecate any out-of-the-way prying ” on the part of 
the police where no clear public interest is involved (181), and they 
make it clear fhat undue discrepancies in the enforcement of the 
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law, so that in some parts of the country prosecutions *re not 
initiated unless an offence has obtruded itself upon the notice of 
the police, while in other parts a firm effort is made to apply the 
full rigour of the law, tend to cause not only justified grievance of 
discrimination, but also bring, “‘ if not the law, at least the police, 
into disrepute.” 

ide local variations in the enforcement of the law by the 
police is only one aspect of the administration and execution of 
the criminal law regarding homosexuality which at present—and, 
as the Committee recognise, with justification—gives rise “to a 
feeling of injustice and unfairness in the minds of those who are 
brought to trial. Another equally serious disparity is the *' lack 
of uniformity in the treatment of offenders by the courts which 
sometimes gives the appearance of arbitrariness ° (177) and, say 
the Committee, is “‘ wide enough to justify . . . concern ”’ (178). 
The very fact that the Committee have voiced, albeit carefully, 
these criticisms both of the police (or indirectly of Watch Com- 
mittees) and of the courts is unlikely to leave the subject of 
homosexuality where it was before the Report. 

Indeed, whereas it is at this stage hazardous to speculate 
whether, and when, effect will be given to those recommendations 
which require legislation, all the Committee have to say on the 
subject will no doubt be studied with great care by all concerned 
with the administration of the law as it stands. This reason makes 
one regret all the more that the sections of the Report dealing with 
“ The Treatment of Offenders ? (chapter VI), and with ** Preventive 
Measures " (chapter VII)—which depend less on the letter of the 
law than on a sensible practical approach—are the least searching 
in substance and the vaguest in formulation. 

At one point the Committee rightly stress that ‘‘ the academic 
question whether homosexuality is a disease is of much less 
importance than the practical question of the extent to which, 
and the ways in which, treatment can help those in whom the 
condition exists" (191). It would seem obvious that the answer 
to this must invariably depend on the individual circumstances 
and conditions of each offender who comes before the court. Alas, 
in wew of the strong feeling of revulsion with which many people 
approach this whole subject, this angle is all too often lost sight of 
and the Report does not unequivocally redress the balance. The 
Committee’s approach to the widespread demand for obligatory 
psychiatric examination of all homosexual offenders between verdict 
and sentence is a case in point. The Report points out, rather 
optimistically, that “the courts are ready to call for medical 
reports where there are any grounds, either in the facts of the case 
or in the convicted person’s previous history for supposing that a 
medical report would be helpful ”? (184), but (with certain extep- 
tions: 187) turns down the proposal. It does so partly on account 
of practical difficulties such as a national and local shortage of 
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expert psychiatrists, and delay (185), but mainly it would appear, 
for the (somewhat contradictory) reasons (1) that ** there are other 
kinds which seem to need medical investigation no less? (188), so 
that it is “‘not clear’? why homosexual offenders should be 
“ singled out and (2) that not much would be gained by requiring 
the court invariably to obtain a report (184). 

It would appear that in this instance the Committee have not 
fully appreciated the purpose of the proposed psychiatric examina- 
tion. No doubt it is true that where there are serious suspicions 
of a recognisable mental abnormality of an offender, a medical 
report is in most cases called for. But upon trial for homosexual 
offences a special need for a psychiatrie report arises in order to 
assess the willingness of the offender before the court to undergo 
medical treatment for his condition and his likely response, and in 
order to make (as far as possible) a prognosis or forecast of his 
chances for sexual reorientation or improvement of adjustment. 
Now, as the Committee themselves say, mental abnormality together 
with inadequate intelligence are among the chief reasons which 
make a man unsuitable for psychotherapeutic treatment of his 
homosexual propensities. Many offenders, on the other hand, who 
do offer some prospect of success are at present not examined from 
this point of view at all. As a result, in deciding what to do with 
a convicted offender, the court of trial may lack vital data which 
could be ascertained, and this is the more regrettable since it 
cannot call, under the present law of evidence, upon the assistance 
of a court expert as was suggested by the joint Committee of the 
British Medical Association and the Magistrates’ Association some 
years ago. 

Surely it can be taken as agreed that any homosexual offenders 
who can benefit from psychotherapeutic treatment or from expert 
guidance should, in the interest of the public as much as in their 
own, be given the opportunity of such treatment? Only when it 
is established, by medical examination, that these measures‘ are 
likely to be fruitless, or if they have failed, is there any justification 
for putting a man away as a “ public nuisance." The Committee 
may be right that, in order to assure adequate protection to the 
public, ** prison will always have its place as a method of degling 
with the homosexual offender"? (208). But they seem to accept 
all too lightly the fact that in 1955, the last year for which complete 
statistics are available, no fewer than 80 per cent. of all such 
offenders ended up in prison (usually on short sentences), where 


facilities as well as prospects for treatment are so slight at present, 


that the Committee themselves find it necessaryeto condemn „the 


practice of some courts which tend to intimate to the offender that e 


he will receive medical treatment there, or even that he is being 
sent to prison for this purpose (178). 

Even in those cases where the primary object of the court 
sentence musf be the protection of the publie it is not quite easy 
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to see what will be achieved by six or nine months in prison which 
many, under present conditions, consider downright incitement to 
recidivism. It is equally hard to make out what good, from what- 
ever angle one views the matter, is likely to be done by the mere 
imposition of a small fine. Yet this is the solution adopted by the 
courts in another 80 per cent. of the cases before them, and the 
Committee note this without apparently feeling called upon to 
offer the slightest comment (158). 

This, and the absence of all reference to after-care in the Report, 
make it appear that the Committee, having once come to the con- 
clusion that ** homosexuality is not a disease ’’—which is, after all, 
largely a question of definition—, have taken all too pessimistic a 
view of the prospect of treatment in generale In how far a 
complete change of sexual preference can be brought about by 
psychotherapeutic treatment is indeed still scientifically an open 
question which depends, at least partly, on the degree of homo- 
sexual propensity and on the degree to which such habits have 
become established. Readjustment, however, as is rightly pointed 
out in the Report, does not necessarily mean total reorientation to 
hetero-sexuality; it achieves its object if it brings about better 
adaptation to life in general or even better control. It is in any 
case highly significant that the two medical members of the 
Committee, in a lengthy and most valuable supplementary Note, 
reason convincingly that the Committee’s main Report has shown 
** undue pessimism in assessing the outlook for many homosexuals.?* 

This shows itself particularly in the somewhat luke-warm way 
with which the Committee suggest that ** there is room for a more 
extensive resort to probation with a condition of medical treat- 
ment?" (200) without, however, introducing this vital point into 
their recommendations. It is also, perhaps unfortunate that the 
Committee should not have addressed themselves to the additional 
problem which arises in these specific cases upon probation: 
namely, that one relapse in the course of treatment does not 
necessarily prove that the condition is bopeless. 

It is generally accepted that treatment of homosexual propensity 
—whether in the sense of reorientation or better adaptation—stands 
the higher a chance of success the sooner it is begun. In these 
circumstances it is regrettable that in their final meagre chapter on 
‘c Preventive Measures," the Committee should have little or 
nothing to say on the role which sensible education in matters of 
sex has to play in dealing with homosexual practices during 
puberty. It must be admitted that the available scientific data of 
causes and development of homosexual tendencies are still quite 
insufficient to base on them a definite educational policy. But if, 
for instance, it is Admitted that lack of association with memiers 
of the opposite sex at a critical stage in gexual development has at 
least an aggravating effect, responsibilities and problems of a serious 
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order fail upon schoolteachers and those responsible for the up- 
bringing of the young, particularly in boarding schools, which the 
community is naturally slow to face but which the Report of the 
Committee should not have shirked. 

H. A. HAMMELMANN. 


. 
COMMITTEE ON ADMINISTRATIVE TRIBUNALS AND ENQUIRIES 


Tue Committee on Administrative Tribunals and Enquiries (Chair- 
man: Sir Oliver Franks) issued its Report in July, 1957 (Cmnd. 
218). On October 81, 1957, the Secretary of State for the Home 
Department and Lord Privy Seal (Mr. R. A. Butler) stated the 
attitude of the Government to some of the recommendations 
included in the Report. 

The principal recommendations of the Committee were: 

(1) Two standing Couneils on Tribunals, one for England and 
Wales and one for Scotland, should be set up to keep the constitu- 
tion and working of tribunals under continuous review. The 
Council for England and Wales should be appointed by and report 
to the Lord Chancellor. The Scottish Council should be appointed 
by and report to the Secretary of State for Scotland (paragraph 
48). The Government accepted this in principle but propose to 
appoint only one Council appointed jointly by the Lord Chancellor 
and the Secretary of State for Scotland. 

(2) Chairmen of tribunals should be appointed by the Lord 
Chancellor (or alternatively, in Scotland, by the Lord President of 
the Court of Session or the Lord Advocate). Members should be 
appointed by the Council on Tribunals. Recommendations for 
appointments by the Crown should be made by the Lord Chancellor 
(paragraphs 48-49, 58-54). The Government accepted that chair- 
men should be appointed by the Lord Chancellor (or the Lord 
President of the Court of Session), but considered that members 
should be appointed by Ministers, after consultation with the 
Council. 

(8) All chairmen of tribunals exercising appellate functions 
should have legal qualifications; chairmen of tribunals of first 
instance should ordinarily have legal qualifications (paragraphs 
55, 58). The Government accepted this in principle. 

(4) The detailed procedure for each tribunal should be designed 
to meet its particular circumstances and should be formulated by 
the Councils on Tribunals in the light of the general principles 
enunciated in this Report. The aim should generally be to combine 

-an orderly procedure with an informal atmosphere (paragraphs 
68-64). The Government accepted this in principle. 

(6) The right to legal representation before tribunals should be 
curtailed only in the most exceptional circumstances (paragraph 87). 
The Governméht accepted this, but considered that the local ` 


74 THE MODERN LAW REVIEW . Vor. 21 


service committees under the National Health Service might be a 
special case. 

(6) The official scheme of legal aid should be extended at once 
to tribunals which are formal and expensive and to final appellate 
tribunals. The Government stated that this could not be done at 
present. 

(7) Decisions of tribunals should be reasoned and as full as 
possible (paragraph 98). 

(8) There should be an appeal on fact, law and merits from a 
tribunal of first instance to an appellate tribunal, except where the 
tribunal of first instance is exceptionally strong and well qualified 
(paragraphs 105-106). 

(9) As a matter of general principle, appeal should not lie from 
a tribunal to a Minister (paragraph 105). 

(10) An appeal on a point of law should lie to the courts from 
a tribunal decision, except from a decision of the National 
Insurance Commissioner, the Industrial Injuries Commissioner or 
National Assistance Appeal Tribunals. The machinery for such 
appeals should be simple, cheap and expeditious and should be 
formulated in detail by the appropriate Rule Committees. Deci- 
sions of the National Insurance Commissioner, the Industrial 
Injuries Commissioner or National Assistance Appeal Tribunals 
should remain subject to review by certiorari (paragraphs 107—112). 

(11) No statute should contain words purporting to oust the 
remedies by way of certiorari, prohibition and mandamus (para- 
graph 117). 

(12) The adjudicating functions now exercised by County 
Agricultural Executive Committees should be entrusted to new 
independent tribunals from which appeal should lie to an Agri- 
cultural Land Tribunal or to the Scottish Land Court (paragraph 
148). The Government accepted this in principle. 

(18) An appeal should lie from a Rent Tribunal to an appellate 
tribunal consisting of a county court judge or sheriff, sitting with 
a valuer as assessor (paragraphs 165—160). 

(14) The right of appeal from the National Health Service 
Tribunal to the Minister should be abolished, and the right of 
appegl from Executive Councils to the Minister in certain cases 
should be replaced by a right of appeal to the Tribunal. As a 
safeguard for practitioners, appeals by individual complainants 
should be heard by the Tribunal in private (paragraphs 205-207). 

(15) The main body of inspectors in England and Wales should 
be placed under the control of the Lord Chancellor, but inspectors 
might be kept *n contact with policy developments in the Depart- 
ments responsible for inquiries. The preference of certain De- 
partments for independent inspectors appointed ad hoc need not be 
disturbed. If a corps of inspectors were established for Scotfand, 
the Lord Advocate should assume respensibility for it (paragraphs 
808-804). The Government stated that inspectors Should continue 
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to be apfointed by Ministers, but only after consultation with the 
Lord Chancellor. . 

(16) Inspectors’ reports should be published in full with 
Ministers’ letters of decision; the factual part of the report should 
be published before the Minister's decision and opportunity given 
to propose corrections to the findings of fact (paragraphs 828, 
844, 845). The Government agreed to the publication of inspectors’ 
reports. 

The summary of main recommendations was contained in 95 
paragraphs. It will therefore be appreciated that the above 
sixteen recommendations form only a small part of the whole. 
The Government have left many points open for further discussion. 
Many of the recommendations require legislation, and a Bill was 
mentioned in the Queen’s Speech on November 5, 1957. The 
debate will be found in 575 H.C. Deb., cols. 400-519 (October 81, 
1957). 

J. A. G. GRIFFITH. 


NOTES OF CASES 


. Durrs or Non-Occuriers or LAND 


THERE can be few cases which more strikingly illustrate the 
difference between the nature of the judicial process in appellate 
eourts in England and the Continent than the decision of the 
House of Lords in A. C. Billings & Sons, Lid. v. Riden.! As a 
French case ascends to the Cour de Cassation, the abstraetion of a 
legal principle from the peculiarities of the case,.which Austin saw 
as an ex post facto technique for eliciting the ratio decidendi of an 
English case, occurs in the procedure of argument and judgment: 
many a judgment of the Cour de Cassation is limited to the specific 
enunciation of a general principle of law. But in Billings v. Riden, 
the members of the House of Lords entered on a careful scrutiny 
of the details of the facts, and, indeed, Lord Keith almost dissented 
because of a new point of view about the facts. In my note on the 
case when it was before the Court of Appeal I was content to 
summarise the facts thus: ‘‘ Contractors were employed to carry 
out alterations to the entrance of a house on the top floor of which 
there was a flat. The alterations took more than one day, and 
during the evening of the first the entrance to the house was left 
in an unsafe condition. "Visitors to the residents in the flat 
managed to get in safely during daylight, but on leaving at night 
the plaintiff was injured." ? In the House of Lords there was 
minutely considered whether the workmen had recommended a 
particular route as a mode of ingress and egress, what was the 
character of the route, whether another route via a back door 
existed,* and where on the route the plaintiff’s accident occurred— 
on«the particular ground belonging to the house, or on adjacent 
grounds where the visitor was a trespasser. Nevertheless, it is 


1 [1957] 8 All B.R. 1; also reported at [1957] 8 W.L.R, 496. 

2 (1957) 20 M.L.R. 288. ' 

3 Loyl Keith said: ''I should have liked to know more about the terrain... 
It 18 quite impossible, in my opinion, to accept the evidence of the respondent, 
& woman seventy-one years of age, that she stepped up three feet to get on to 
the ramp." (12G) Why not? How can one guess accurately the physical 
condition of an unseen woman? According to Lord Reid, moreover, ''It is 
true that the respondent was seventy-one years of age but she seems to have 
found no great difficulty in getting up a step from the ground to the top 
of the ramp which other witnesses say was two or three feet high.’’ (9C) 

4 Lord Reid: ‘' will at this point deal with two matters which have been 

referred to in argument, but which received little attention at the trial.' (8A) 

The first point was whether the back door exit existed, or whether the door 

was locked: the agcond was whether the cause of the accident was a Pek 

laid on the route by another visitor. 

Van Mehren, in his excellent comparison judicial process in the United 

States, France and Germany, considers that a ''mechaniaal > attitude (i.e., 

an undesirable one) is encouraged by isolation from the facts, and that a 
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possible to consider the general grounds of the judgments of the 
Lords, who unanimously affirmed the decision of the Court of 
Appeal that the contractors had committed a breach of a legal duty 
owed to the plaintiff. 

(1) The proposition assumed by Hallett J., viz., that since the 
plaintiff was a licensee so far as the occupiers of the land yere 
concerned, the contractors owed no different duty to her from that 
owed by an occupier to a licensee in respect of the condition of the 
premises, was rejected." Lord Somervell valuably enunciated the 
contradictory general proposition: * a person executing works on 
premises . . . is under a general duty to use reasonable care for 
the safety of those whom he knows or ought reasonably to know 
may be affected by or lawfully in the vicinity of his work." " This 
principle is accepted by all the Lords.* Lord Somervell points out 
that a consequence of the principle is that Malone v. Laskey was 
wrongly decided, and also Bell v. L.C.C. ** insofar as [it] was based 
on the decision in Malone v. Laskey.” Lord Reid says: ** Malone’s 
case ought to be overruled insofar as it dealt with negligence." 

It will be recalled that Denning L.J. explicitly pointed out that 
this duty owed by those executing work on premises applied also 
to occupiers of land. No speech specifically makes this point: their 
Lordships adhere closely to the law called for by the facts of 
the case. But the absence of adverse comment is nevertheless 


significant.’ r 
(2) It had been contended that the contractors would have dis- 
charged their duty by warning of the danger that existed, and that 
the plaintiff’s knowledge of the danger obviated the necessity for 
warning. This argument originally derived from the erroneous 
assumption that the contractors merely owed the same duty as 
that of an occupier to a licensee: but in the Court of Appeal, 
Roxburgh J. stated that a warning of danger created by anybody 


' functional '’ attitude (i.e., & praiseworthy one) ia encouraged by full appre- 
ciation of the facts: Judicial Process in U.S. and Germany, I Festschrift fur 
Ernst Rabel, 86; Judicial Process in U.S. and France, 22 R.J.U. Puerto Rico, 
254. 

6 Lord Reid charitably found an explanation for the assumption of Hallett J. 
in the fact that the occupiers were also sued. 

T 13I. He adds: ''Some of the phrases in the above statement are takepfrom 

the judgment of Denning L.J. in this case and some from that of Scrutton 

L.J. in Kimber v. Gas Light and Coke Co. ([1918] 1 K.B. 489 at p. 447). I 

also agreed with Scrutton L.J. that this is laid down plainly in Corby v. Hil 

((1858) 4 C.B.(x.8.) 556 at p. 657)." 

Lord Reid (opinion concurred in by Viscount Simonds) 60: Lord Cohen (who 

also expressly agreed with Lord Reid and Lord Somervell) 10F, quoting 

Denning L.J. ın the Court of Appeal : Lord Keith 121. 

® The existence of a general activity duty on the part of dBcupiers of land, to 
licensees was clearly relevant to the plaintiff's claim in the mghtly criticised 
case of Ashdown v. Samuel Williams & Sons, Ltd. [1957] 1 Q.B. 459; [1957] 
1 All E.R. 86. It is surprising in view of all the regent case law on this 
afestion that the only authority quoted there is Salmond on Torts citing 
Gallagher v. Humphrey (1869) 62 L.T. at pp. 684, 685 (see per Jenkins L.J. 
[1957] 1 All KAR. at p. 42D). It is doubtful to my mind whether Ashdown's 
case can ‘‘ stand with " Billings v. Riden. 


LJ 
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is sufficient. No speech made any express reference to the judg- 
ment of Roxburgh J., but Lord Cohen said: **Y do not think that 
itis true to say that in all cases the only duty imposed on contractors. 
is a duty to warn." ° The general attitude of the Lords is well 
expressed by Lord Somervell: ** The duty being a general duty 
to yse reasonable care, reasonableness is the test of the steps to be 
taken." ! In some circumstances a mere warning may be reason- 
able, in others much more may be required. In the circumstances 
of the instant case one Lord thought that a warning was 
sufficient.” 

This principle, viz., that it depends on the circumstances whether 
a duty to exercise reasonable care to visitors is fulfilled by a 
warning, must, in consonance with the general*reasoning of their 
Lordships, apply to the activity duty of occupiers. It follows 
that doubt must exist as to the correctness of the decision in 
Ashdown v. Samuel Williams & Sons, in which it was assumed 
that an appropriate warning notice to licensees must be effective 
to exempt occupiers from liability, since it would be a condition of 
the exercise of the licence.* As Gower has pointed out in his 
powerful notes in this journal,'5 this assumption confuses liability 
in contract with liability in tort. In tort it is not appropriate to 
speak of conditions of a licence, and a warning notice remains but 
a warning. As a warning it cannot be assumed that irrespective of 
circumstances it operates to exempt an occupier for liability.’ 

(8) The insistence by their Lordships that the legal test of an 
activity duty cannot be made more specific than that of ** reason- 
ableness,”? !' so that what has to be done in particular circum- 
stances is determined by application of the general principle without 
creating any more specific legal rule, is also illustrated by the 
criticism to which a doctrine of Denning L.J. was subjected. The 
Lord Justice, speaking of the contractors, said: ‘‘ It is true that 
they were under no duty to visitors to provide an alternative route 
fot getting to the front door." Their Lordships treated this as an 


10 110: pace the views of Goodhart the phrases ''I think," “I do not think,’ 
are not always expressive of doubt when used by judges. 

11 14C. 

12 Lard Reid comes nearest to suggesting that a warning might have sufficed. 
He thought, however, that the contractors far from warning against the use 
of the route advised its use: ''If they had [given warning] ıt is by no 
means improbable that matters would have developed in such a way that the 
Hi sap would never have taken this route ": 10C. Lord Cohen also said: 
* if a warning was enough, no warning was in fact given." 

13 [1957] 1 Q.B. 459: [1957] 1 All E.R. 36. 

14 Bee per Jenkins L.J. [1957] 1 All E.R. ot 42E. 

15, (1956) 19 M.LSR. 582, commenting on the decision of Havers J.: (1957) 20 
M.L.R. 181, commenting on the decision of the Court of Appeal. 

16 Gower's comment in (1950) 19 M.L.R. st p. 584 requires modification. He 
writes as if a warning could never be sufficient. No doubt be had in mind 
the particular circumstances of Ashdotn's case. ® 

17 Acceptance of a test of '" reasonableness’ gs one of the causes of the close 
scrutiny by their Lordships of the facts of the case. What is ‘‘ reasonable '’ 
always depends on circumstances. 
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enunciation of a legal rule and not as an application of the general 
principle to the particular facts. So regarded it was condemned. 
Lord Somervell said: ** This is the wrong approach. Their duty 
is to do what is reasonable. There may well be cases where it is 
reasonable to Jeave the normal route dangerous and to provide a 
safe alternative." !5 ; 

(4) Another contention was that the plaintiff's knowledge of the 
danger not only made it unnecessary to warn, but operated to make 
her action, to use old-fashioned terminologoy, a nova causa inter- 
veniens. Denning L.J., in rejecting this contention, used language 
that: “‘ knowledge of the danger is only a bar where the party is 
free to act on it." Their Lordships again preferred to use the 
criterion of ‘‘reasénableness.’? Lord Reid said: ‘‘ Freedom is a 
word which has come to have very different meanings. If this test 
leads to the same answer as the question, whether, in all the cireum- 
stances, the visitor acted reasonably, well and good: but if not, I 
think, that in eases like the present, reasonableness is the better 
test and is more in accordance with principle.’ !? 

(5) The one matter on which there was disagreement in the 
Lords arose from the doubt whether the accident occurred on the 
particular ground belonging to the house, No. 25, where the con- 
tractors were employed, or whether it occurred on the neighbouring 
premises, No. 26, where the plaintiff trespassed. The new route 
resulting from the alterations to the front entrance involved crossing 
the neighbouring premises: on those premises there was an unfenced 
basement, down which the plaintiff undoubtedly fell. Lord Keith 
found as a fact that the plaintiff slipped while still on the grounds 
of No. 25 and “‘ was precipitated ” into the basement of No. 26. 
But, he thought that if the plaintiff had safely left No. 25 and then 
fallen while in the grounds of No. 26, there would be no liability. 
** Tf a person encourages a trespass and another person accepts the 
encouragement, both being aware of the position, and the actual 
trespasser is injured by some danger on the land trespassed on, 
known to both, there is no_principle I know of which would attach 
liability to the instigator or encourager in a question with the 
trespasser.” Because of this he rejected the view of Denning #.J. 
that: ‘f A contractor who creates a dangerous state of things cannot 
escape the consequences by leading people into another danger," 
saying: “‘ No case was cited to me, and I know of none, where a 
contractor has been held liable for & danger not of his own creation 


o 

18 140. Cf. Lord Cohen at p. 11G: ''It might well be that he must create &n 
alternative route.”’ 

19 gr. Cf. Lord Somervell at p. 15E; and my note in (1957) 20 M.L.R. at 
p. 260: “A warning may be ineffective . . . if given 1h such circumstances 
that ıt is not reasonably likgly to be acted on: such circumstances exist 
where it is diregted to persons who could not reasonably be expected to alter 
their proposed course of conduct.” 
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and existing on adjacent property with which he had nothing to do 
and.with which he had no right to interfere.” *° 

It is true that Denning L.J. did not address himself to the 
question of where the accident occurred, and that Lord Cohen, who 
specifically approved of the dictum of Denning L.J., also found that 
the, plaintiff “‘ commenced to fall while still on the premises of No. 
25.21 Nevertheless, Lord Cohen’s opinion is opposed to that of 
Lord Keith, and rightly so. He said: ‘‘ It is true that the appel- 
lants had no legal right either to fence [the basement] or place 
warning lamps around it. But this is, in my opinion, irrelevant.” ** 
Even if the plaintiff had safely left No. 25, nevertheless she would 
have encountered a danger on No. 26 created by the contractors’ 
act. Lord Keith ignores the quality of illegality in the contractors’ 
acts: by speaking of encouragement of a trespass he diverts atten- 
tion from other aspects of the contractors’ act. The blocking of 
the normal route did not merely encourage the plaintiff to trespass 
on No. 26, it made it reasonably requisite. The unfenced basement 
on No. 26 was no danger to anybody until the contractors’ actions 
led to people coming into proximity to it in the dark. If the 
accident was due to the contractors’ act it could not matter where 
it occurred, or that the plaintiff was guilty of a breach of legal 
duty to somebody else. To make such particular matters deter- 
minative of liability is to depart from the insistence on the general 
test of reasonableness, which is otherwise so pronounced and so 
happy a feature of the speeches of their Lordships. 


J. L. MONTROSE. 


REASONED JUDGMENTS 


Tuer story has been told in many forms of the recently appointed 
county court judge, whose elevation was largely the result of his 
political activity, and who sought advice as to his new duties from 
a friend. He was advised to announce his decisions clearly and 
firmly, but never to give reasons. ‘‘ Your decisions may sometimes 
be right, but your reasoning will always be wrong." According to 
French law judgments must be **motivés"': but it has hitherto 
been thought that English law does not require a judge to give any 
reasons, whether of fact or law, for his decision. So, too, the orders 
of administrative tribunals could be silent as to their reasons. In 
a recent note I have submitted that the Court of Appeal has 
unlocked the door which at present excludes a requirement for 


20 18B. The last dictum, more typical of some English judges of caution (see, 
€.g., Lord Buckmaster ın Donoghue v. Stevenson [1932] A.C. at p. 567) is 
surely not in accordance with '' The Spirit of the Liaw of Scotland," the Subject 
of Lord Keith's Holdsworth Club address. 9 

a1 11B. e 

22 JIA. 
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speaking ‘orders by administrative tribunals. In the case of Craven 
v. Craven * the Court of Appeal has now lifted the latch and intro- 
duced a requirement for trial judges to give judgments which are 
reasoned to the extent of stating the findings of fact on which they 
rely. 

A wife had petitioned for divorce on the grounds of cruelty, and 
the husband had in his answer made a charge of adultery. The 
Commissioner who heard the case dismissed both petition and 
answer. He had by no means acted as the county court judge 
of the story was advised to do, but had given a fairly lengthy 
judgment. Nevertheless, a new trial was ordered because there 
were not °‘ sufficiently precise findings of fact.” ° The Commis- 
sioner had recited *the evidence dealing with the wife's allegations 
of cruelty: with regard to a particular incident of alleged assault 
described as the crux of the case on cruelty, he had said that there 
was no doubt that the wife had very greatly exaggerated what had 
occurred. Hodson L.J. said: ** He had arrived at no conclusions 
at all as to what on six or seven occasions had in fact happened." 
With regard to the particular incident he said: ** The Commis- 
sioner's duty was to make up his mind one way or the other whether 
that incident was, as the husband said, an accident, or whether 
it was, as the wife said, an intentional assault and he had failed to 
do his duty in that respect. Unless he did make up his mind one 
way or the other on that primary matter, the court was quite unable 
to deal with it, nor could any proper judgment be reached on this 
or any case which depended on findings of facts." * The Commis- 
sioner’s dismissal of the husband's answer was similarly criticised. 

What in fact Hodson L.J. had before him was & judgment which 
did not expressly state the findings of fact. This does not logically 
entail any absence by the Commissioner of a failure to “ make up 
his mind." He may have made up his mind and failed to articulate 
clearly his finding. Whether from the **primary fact” of the 
judgment an *'inference of fact” could be made that the Com- 
missioner had failed ** to make up his mind ” is itself, ex hypothesi, 
a question of fact, about which comment is inappropriate in the 
absence of a full report of the Commissioner’s judgment. Some 

e 

1 Bee (1957) 20 M.L.R. p. 285. There may, of course, be statutory requirements 
for speaking orders. For example, reg. 13 (1) of the National Insurance 
(Industrial Injuries) (Determination of Claims and Questions) Regulations, 
1048, provides that ''A tribunal shall. . . include in such record .. . a 
statement of the reasons for their decision, mcluding their findings on all 
questions of fact material to the decision." (See Re Gilmore’s Application 
[19057] 1 All E.R. 796.) The need for reasoned judgments by admunistrative 
tribunals is, of course, emphasized by the Franks report “on sdmunistratiwe 
The Tomos, June 6, 1957. This does not appear to be reported in any other 
repprt, but I have checked the report in The Times with the transcript made 
by the Official Shorthanders, Ltd. 
The quoted phrase is taken fror& the statement made by Hodson L.J. arguendo. 


Thus is an extragt from the report m The Times: 16 put accurately into indirect 
speech what the Lord Justice said. 


Vor. 21 6 


ao 
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people consider it polite, and others witty, to express a denial of a 
story-in the phraseology of its exaggeration. This was the language 
of Mark Twain with reference to the report of his death. It would 
appear, however, that the Court of Appeal, despite the passages 
about subjective determination, require specific statements to be 
made by the trial judge as to his findings of fact. In the course 
of argument Hodson L.J. said: ‘‘It is very often a matter of 
complaint in this court that there are not sufficiently precise findings 
of fact." To this Mr. Parris, of counsel for the husband, replied: 
“If a judge in general terms expresses & view as to what facts he 
does or does not accept, it is not necessary to go through each 
particular, and Hodson L.J. said: **I agree, but he must surely 
do something." In dealing with the Commissioner’s dismissal of the 
husband's charge Hodson L.J. said: ‘‘ The Commissioner had not 
given the court or the parties the benefit of saying whether or not 
he accepted the facts as sworn to by those corroborating witnesses." 
A requirement that a judge must make up his mind about material 
facts needs no authority: a requirement that he must make up his 
mind about all the issues of fact argued before him whether or no 
he thinks them material is surely contrary to authority. The novel 
requirement for judicial practice which may be contained in the 
judgment of Hodson L.J. is that a judge must not merely make 
up his mind about material facts, but state his findings of fact as a 
reason for his decision. This is neither supported by nor contrary 
to authority. 

The only authority cited by Hodson L.J. is the case of Jones v. 
National Coal Board.’ In that case the court refused to uphold a 
decision of a trial judge, and one of the reasons for refusing to do 
so was that the court had ** not the material for the purpose. We 
have some of the primary facts, but not all of those necessary to 
a decision." * But the gist of that case was that the court ordered 
a new trial because of the undue intervention of the tria] judge: 
there had been no fair trial. There is nothing in the judgment of 
the Court of Appeal to suggest that if there had been a fair trial the 
decision of the trial judge would have been set aside because of the 
inadequacy of the findings of fact. I do not think Hodson L.J. is 
correct in affirming that it was said in Jones’ case that the Court 
of Appeal could only do justice between the parties if it was satisfied 
that the primary facts had been properly found by the trial judge. 
But even if he were correct, and such a statement had been made 
by the Court of Appeal, it is in my opinion fallacious to infer from 
such a statement that a Court of Appeal would hold that a trial 
judge in a faif trial had not properly found the primary facts 
because there was no express statement by him with regard to all 
of them. The whole of the remarks of the Court of Appeal turned 
on the propriety of the findings, on the fairness of the trial. 


5 [1957] 2 W.L.R. 760; [1957] 2 All E.R. 155. Ex 
6 [1967] 2 All E.R. at p. 160H. 
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Whéher or no greater formality of judgments will help the 
administration of justice is not certain. The laconic motivations 
of some French judgments compare unfavourably with the elaborate 
reasoning of judgments in our courts. A requirement of specific 
findings of facts may open the way to unnecessary appeals of a 
technica! character. Much analysis of the problem is still required 
to enable workable criteria to be developed as to what aré the 
* primary facts" about which the judge has to express a finding. 
Nevertheless, not only for the purposes of appellate work, but also 
that justice may appear to be done, it is important that litigants 
should know what are the findings of fact on which a judge has 
based his decision. It will be interesting to see the future develop- 
ment of the law initiated by Craven v. Craven.’ 


J. L. MONTROSE. 


Toe Restrictive TrapE Practices Act IN Courr 


THE question of whether a restrictive trading agreement falls to be 
registered under the 1956 Act is determinable by the High Court? 
with appeal to the Court of Appeal and House of Lords. Applica- 
tion to the High Court on such questions may be made either by 
the Registrar of Restrictive Trading Agreements or by any party 
to the agreement. In the case of Re Austin Motor-Car Co. Ltd.’s 
Agreement, it was the company that made the application, which 
came before Upjohn J., who, it may be noted, is one of the newly 
appointed members of the Restrictive Practices Court. 


7 Two recent cases in which an appellate tribunal has ordered a new trial 
because of the incompleteness of the judgment of the trial judge may be 
cited. In the case of Stringer v. Automatio Woodturning Co. [1956] 1 All E.R. 
827, the statement of clamm alleged both negligence and breach of statutory 
daty: Oliver J. held there was a breech of statutory duty, and made no 
finding with regard to negligence. The Court of Appeal held there was 
no breach of statutory duty and ordered a new trial of the issue of 
negligence. There is no suggestion in the juges that Ohver J. ought 
to have decided the issue of negligence. In coy v. Levy [1957] 1 All 
E.R. 178, a Divisional Court ordered a new trial 7 a magistrate where a 
wife’s complaint of her husband’s desertion had been dismissed by the 
Magistrates’ court without the husband having been called. Collingwood J. 
seid " As it was not clear whether the magistrate ruled as a matter of law 
that the evidence could not amount to desertion, or whether he was of®pimon 
that the wife's case had no substance in it, the case should be remitted for 
retrial.'" The second alternative was a question of fact and, seemingly, 
the Divisional Court were prepared to accept the magistrate’s decision on the 
question of fact, but they were not prepared to accept a ruling against 
the wife as & matter of law. In Craven v. Craven there was only an issue 
of fact; the Court of Appeal could have said that if there was any evidence, 
to sustain the Commissioner's judgment as based on fingings of fact against 
the wife (on the charge of cruelty) and against the husband (on the charge of 
adultery), then the judgment must be upheld. 

ła. 18 (2) (i). Al proceedings in the High Court under Part I of the 1956 
det are assigned to the Chancery Division: Rules of the Supreme Court of 
Judicature (No. 8) 1956, Ordgr LIVJ,r. 2 (1). 

2 g. 18 (2). 

3 [1957] 8 W.R. 450. Also reported [1957] 8 All E.R. 63. 
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The case involved the system of distribution of the? Austin 
Motor Co. and was, therefore, important with regard to similar 
systenis of distribution established by the manufacturers of other 
durable consumer and branded goods. Beyond this intrinsic 
significance, the case was peculiarly important as the first on the 
issue of registrability under the new Act. Before looking at the 
facts* and decision, it is necessary to comment briefly on the 
meaning of sections 7 (2) and 8 (8), which became leading issues 
in the Austin case. 

An agreement must be registered under the Act if at least two 
parties to the agreement accept ‘‘ restrictions,” not necessarily 
identical, as defined in section 6 (1). Under section 7 (2), how- 
ever, in determining whether an agreement for the sale or other 
supply of goods should be registered, no account must be taken 
of any statutory restriction relating ** exclusively ” to ** the goods 
supplied . . . in pursuance of the agreement." This provision 
applies equally to bilateral and multilateral agreements, and refers, 
for example, clearly to quota or price maintenance or quality 
terms about the goods supplied. If an agreement contains section 
7 (2) terms only, it plainly will not be registrable; while, if an 
agreement contains section 7 (2) terms plus other statutory 
restrictions, the section 7 (2) terms must be cancelled out in one's 
mind, as it were, and only the remainder of the agreement 
examined to decide whether it should be registered. 

Exempted agreements under section 8 (8) are agreements for 
the sale or other supply of goods, between two and no more than 
two parties, who accept restrictions only in respect, broadly, of 
exclusive dealing: that is, where the supplier grants an exclusive 
distributorship or agrees to restrict the. number of his distributors, 
while the distributor-buyer agrees to refrain from dealing in 
* goods of the same description " of other suppliers or to limit 
himself in some way in dealing in such goods. If a bilateral agree- 
ment for the supply of goods contains only section 8 (8) terms, it 
is exempt from registration; if section 8 (8) plus section 7 (2) 
terms, then it is arguable on the wording of the Act whether there 
is exemption under section 8 (8), though the Registrar has taken 
the view that such agreement is exempt on the ground that, since . 
no ac@dunt shall be taken of section 7 (2) terms, such agreement 
should properly be treated as if it contained section 8 (8) terms 
alone.‘ But, if a bilateral agreement for the supply of goods con- 
tains section 8 (8) plus section 7 (2) plus other statutory restric- 
tive terms, then, although the section 7 (2) terms may have to be 
‘discounted, sectiqn 8 (8) no longer applies and exclusive dealing as 
well’ as the other terms must be taken into account in deciding 
whether the agreement is registrable. 

e * 


* In the Notes recently issued by the Registrargof Restrictive Trading Agree- . 
ments entitled, Guide to the Registration of Ayreements undgr Part I of the 
Restrictive Trade Practsces Act, 1956, at p. 8. 
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Turning, now, to the facts: Austins’ system of wholesale and 
retail distribution was and is based on a division of the country 
into areas. Within each area cars are distributed through a single 
area distributor and a number of sub-area dealers and retail 
dealers, and also registered dealers and stocking traders. The 
Telationship between Austins and its middlemen was previbusly 
governed by a network of standard contracts consisting of bilateral 
agreements between Austins and each area distributor and multi- 
lateral agreements among Austins, each area distributor and sub- 
area dealer, Austins, each distributor, sub-area dealer and retail 
dealer, and so on. The present was a test application to determine 
whether the new Austin agreements were subject to registration. 

The principal change Austins had made was to transform all 
the multilateral agreements into bilateral agreements in order to 
bring them within the potential scope of section 8 (8). Two agree- 
ments were before the court as test samples, namely, those between 
Austins and each area distributor and between Austins and each 
sub-area dealer. 

The full texts of the new agreements are, unfortunately, not 
reported. From the provisions referred to in the report it appears 
that the new Austins-distributor agreement includes an express 
exclusive dealing, section 8 (8) clause on the part of the buyer, 
plus section 7 (2) clauses (number of vehicles to be purchased 
annually; discounts; retention of show and demonstration models; 
and after-sales service, which, it may be argued is not & section 
7 (2) term), plus other statutory restrictions (control by Austins 
of export of secondhand Austin vehicles; the obligation to have 
regard to the prices in the current issue of the National Used 
Vehicle Price Book in fixing the part-exchange allowance to be 
made for secondhand vehicles of any make, which, it is just argu- 
able, may be a section 7 (2) term; and an extra-legal obligation to 
ensure agreement between dealers regarding the boundaries of their 
respective areas subject to a reference to Austins in the event of 
disagreement, from which seems deducible an implied obligation 
on the distributor's part to keep within his own area). 

The new Austin-dealer agreement is similar. Tt is composed of 
section 8 (8) clauses (exclusive dealing on the dealer’s part and the 
obligation on the dealer to buy his cars not only from Austins but 
from any source Austins may nominate, i.e., impliedly, his area 
distributor), plus section 7 (2) clauses (as above), plus other 
statutory restrictions (as above, except that, in place of the 
distributor's extra-legal obligation, the dealer is "obliged, acting 
“as agent’? for Austins, to appoint retail dealers and stocking 
tradgrs in his territory in accordance with Austins’? nomination 
or approval, thus impliedjy limiting the retail middlemen with 
whom the dealer may trade as well as impliedly limiting the area 
of his trade). i 


1 


86 THE MODERN LAW REVIEW * Vor. 21 
t 

Clearly, all these bilateral agreements operate against an under- 
stood’ background of multilateral arrangements whereby ‘* whether 
enforceable at law or not... the parties . . . accept mutual rights 
and obligations." * For example, it is obviously understood by 
each distributor and dealer that every other distributor and dealer 
is trading on the same terms regarding price, quotas, part- 
exchange, etc., and, in particular, that none will trespass on the 
others? respective trading territories. 

Thus it was, I believe, reasonable to expect at least two main 
features in the Registrar's arguments in favour of registration and 
consequently in the judgment. First, there was the question of the 
implied multilateral arrangement which, had it been accepted by 
the court, would have disposed of the section 8 (8) issue, this section 
applying as already mentioned only to bilateral agreements or 
arrangements. To the treatment of this question by counsel and 
court I shall come in à moment. 

Second, there were, as can be seen, a number of extremely 
interesting points of statutory interpretation on which the decision 
might have turned. What is the precise scope of section 7 (2)? 
Is effect to be given to section 8 (8) if the only other terms are 
section 7 (2) terms? Did the other clauses mentioned above con- 
stitute statutory restrictions within section 6 (1) other than section 
7 (2) clauses? On the latter question, there is indeed a somewhat 
difficult passage in the judgment in which the learned judge seems 
to have said that in fact there were section 6 (1) restrictions as 
distinct from those in section 7 (2). The passage runs?: 

€. .,. it is not disputed that section 7 (2) does not prevent 
Part I of the Act from applying to the multipartite agreements 
with Austins, for while many conditions appear in these agree- 
ments which prima facie are within section 6 (1), but which 
are to be left out of account as being terms which relate 
exclusively to the goods supplied (for example, price controls), 
there are many other terms which do not so relate. f 
* For example, in the first tripartite form of agreement, 
clause 7 (a) precludes the dealer from selling or permitting to 
be sold any vehicle or second-hand, shop-soiled or used vehicle 
of Austins’? manufacture for export outside the United King- 
“dom without Austins’ written permission. Clause 18 (a) 
provides that where vehicles of any make are taken in part 
exchange the dealer is to have regard to the prices in the 
current issue of the National Used Vehicle Price Book. Again, 
clause 20 compels the dealer to appoint in his territory retail 
dealers and stocking traders either in accordance with Austins’ 
. nominatiof or in accordance with his own nomination, pro- 
vided the same be approved by Austins.” 

Surely, if the,new agreements contain section 8 (8) terms plus 

section 7 (2) terms plus other icu restrictions, they canrbt be 


5 [1957] 8 W.L.R., p. 400. * 
6 p. 455. 
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saved hbm registration by section 8 (8), but only if it were shown 
that the other party to the bilateral agreements—Austins— 
accepted no statutory restriction, express or implied. These 
points, however, were not argued. Indeed, the Solicitor-General, 
who appeared for the Registrar, conceded the case on section 8 (8). 
Despite this, the learned judge went on to consider the section 
8 (8) issue. ‘‘ The Solicitor-General concedes that the new agree- 
ments satisfy the conditions contained in section 8 (8) of the Act 
standing by themselves, and therefore Part I does not prima facie 
apply to them. Whether that is so is the real question in this 
case.” ’ Then, in a judgment necessarily limited by the argu- 
ments, or rather, the absence of arguments, Upjohn J. concluded, 
surprisingly: ‘* Reading these new agreements alone and without 
reference to the earlier history of the matter, it is clear that each 
of them falls within the protection afforded by section 8 (8), and 
the Solicitor-General does not dispute that."'* 

Nor, again, was the Solicitor-General prepared to press the 
matter of the implied multilateral arrangement. Perhaps Upjohn 
J. took too narrow a view of his function in refusing to accept the 
existence of the multilateral understanding simply from the 
bilateral agreements looked at in the light of the history of and 
acknowledged reason for the change made in the form of Austins’ 
agreements.” But he was prepared to listen to a submission by 
the Solicitor-General that the old multilateral arrangement con- 
tinued in being, supplementing the new agreements, and to 
rebutting testimony by Austins, their distributors and dealers and 
to a cross-examination of such testimony by the Solicitor-General. 
* Such a submission, however, was never made’? and “the 
Solicitor-General disclaimed any desire to conduct . . . such cross- 
examination.?? 1° 

In sum, therefore, the new Austin agreements were held not to 
be registrable. It is possible for them now to be referred for 
investigation to the Monopolies Commission, though such a refer- 
ence is extremely improbable. And it is equally unlikely that their 
validity will now be challenged in the ordinary courts as contracts 
in unreasonable restraint of trade. As one sees it at present, the 
decision that agreements need not be registered draws in its train 
the virtual assumption that they may safely be regarded as valid 
in law. 

As a first case on the registration provisions of the 1956 Act, 
Austin could hardly be more puzzling or less satisfactory. So far 
as the writer is aware, there is no present intention on the part 
of the Registrar to appeal. One can only fall back on the thought» 
that perhaps a single case does not make a trend* . 


C. GRUNFELD. 
e. 
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RESTRAINT OF TzRADE—À New Form or Covexanr 


Ir is, always refreshing to find a novel point arising for decision, 
especially when it relates to the much litigated field of contracts 
in réstraint of trade. Such a point arose in the recent case of 
Kores Manufacturing Co., Ltd. v. Kolok Manufacturing Co. Lid.,* 
wheye rival manufacturers operating their businesses in adjacent 
premises were anxious to prevent mutual competition for the 
recruitment of workpeople. Instead of following the normal pro- 
cedure by ‘inserting a clause restricting future employment in the 
contracts of service of their respective employees, they adopted the 
novel course of entering into an agreement by which each firm 
undertook not to engage, without written consent, any person who 
had been employed by the other company durinf the previous five 
years. This agreement was respected by both parties from the 
time of its formation in 1084 until a dispute arose in 1957 con- 
cerning the appointment by the defendants of the plaintiffs? former 
chief chemist. The plaintiffs sought an injunction to prevent a 
breach of the 1984 agreement, while the defendants on their part 
contended, inter alia, that the agreement was void as being in 
unreasonable restraint of trade and contrary to public policy. 
The interesting point about this case is the approach to the 
problem adopted by the trial judge, Lloyd-Jacob J., who acted as 
chairmen of the 1949 committee on restraint of trade. He first 
seeks to ascertain the proprietary interest which the employers 
sought to protect by imposing the restraint, and apparently con- 
cludes that this does not consist of trade secrets, since no attempt 
is made to restrict employees from taking employment with other 
competing firms in the area. In his view the employers are 
primarily seeking to avoid competition between themselves for the 
recruitment of labour. Assuming for the purposes of the decision 
that such an interest might legitimately be protected, he turns to 
the problem of the reasonableness of the restraint and adopts the 
classic test propounded by Lord Parker in Herbert Morris, Lid. 
v. Sacelby *—namely, is the restraint reasonable in the interests 
of the parties themselves and also in the interests of the public? 
Dealing with the first branch of the test, Lloyd-Jacob J. reaches 
the conclusion that the period of five years is unreasonably long 
to gain the object desired by the parties. In his opinion a denial 
of engagement in his own trade for a period of six months in the 
case of a manual worker, and for twenty-one months in the case 
of an assistant works manager, would be sufficient to discourage 
the respective employees from transferring from one firm to the 
other. Conseqifently, the imposition of a uniform five year ban 
on all employees must necessarily be unreasonable. Turning to 
the question of the public interest, the trial judge finds the restrgint 


1 [1957] 8 All E.R. 158; [1957] 1 W.L.R. 1012. * 


3 [1910] 1 A.C. 688, at p. 707. 
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equally objectionable. In the first place, if the parties had sought 
to enforce it during wartime, when government direction of labour 
was in operation, it would have produced a public mischief. 
Secondly, the terms of the restraint are so wide as to render it 
capable of enforcement even though the employer has no legitimate 
interest to protect. It is one thing to prevent a competitor from 
enticing away a rival’s workpeople, but it is a different proposition 
when that competitor is prevented from engaging workpeople 
merely because they have been employed by the rival firm during 
the past five years—especially when there is no possibility of the 
latter offering them alternative employment. Such a restriction 
would be contrary to publie policy as constituting ** a fetter on the 
freedom of the workman to offer his labour where he wished, and 
this a fetter which no interest of the employers necessarily required 
for their protection." . 

There can be no doubt that a refusal to enforce the agreement 
is justified on the facts of the case, but two interesting problems 
arise from a close examination of the reasoning adopted to reach 

` this result. The interest of the employers which is sought to be 
protected in this case is clearly the stability of their respective 
labour supplies by the avoidance of mutual competition for work- 
people. Is this a proprietary interest which the employer is legiti- 
mately entitled to protect ? The case is obviously treated as being 
on a par with the normal employer-employee covenant, and in the 
latter situation the judgment of Lord Parker in Herbert Morris, 
Ltd. v. Sazelby? had previously been accepted as authority for 
the view that the only two proprietary interests legally capable of 
protection were trade secrets and a business connection. Must we 
now add a third category to the list? Lloyd-Jacob J. is careful 
to state that he assumes, without deciding the point, that a 
proprietary interest does exist, but his concentration on the 
reasonableness of the length of the restraint tends to support 
the view that there is at least an arguable case in support of fhe 
recognition of such an interest. Otherwise it would have been far 
simpler to have rejected the case outright on the ground that 
the contract was void as constituting & mere restraint against 
competition per se. 

It may be argued, however, that different considerations apply 
to a restraint imposed by mutual agreement between employers as 
opposed to a similar agreement between employer and employee. 
The validity of this argument may be tested by a slight variation 
in the facts of the case. Let us suppose that the plaintiffs, instead 
of concluding the present agreement with the défendants, had 
inserted a term in the contract of service of each of their employees 
to the effect that after the termination of their employment with 
the plaintiffs they should nqt work for the defendants for a certain 


e 
3 Ibid., p. 709. 
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period of time. There seems little doubt that in this situation, if 
the courts maintain their established attitude towards covenants 
between employer and employee, the restraint would be held void 
if it was designed to protect not trade secrets or a business connec- 
tion but merely the employer’s supply of labour. Yet the effect 
and object of these covenants would be precisely the same as in 
the present contract. Consequently, the effect of accepting an 
extension of the proprietary interests which may legally be pro- 
tected in an agreement between employers would be to allow the 
employer to achieve indirectly an object which he is not permitted 
to achieve directly by agreement with his employee. 

The second point arising from the case relates to the operation 
of the condition that for a restraint to be valid it must be reason- 
able in the interests of the contracting parties. If the procedure , 
adopted in the present case becomes widespread, then this formula 
will not be adequate to cover the interests of the employees, who 
are, in fact, the persons primarily affected by the agreement 
although they are not parties to it. An investigation into the 
protection of their interests could now be more appropriately 
conducted while the court is considering the reasonableness of the 
restraint in the interest of the public. It is noticeable that this is 
the course adopted by Lloyd-Jacob J., who concludes that the 
agreement in the present case is an unreasonable “ fetter on the 
freedom of the workman to offer his labour where he wished.” 

This approach gives a new importance to the public interest 
concept (which has previously been rarely invoked, and then only 
in terms of restraints injurious to the public at large, such as 
those tending to create monopolies). If the number of such agree- 
ments between employers increases there will be need to qualify 
the rule that the onus of proving that the restraint is injurious to 
the public rests with the covenantor, and the view of Lord Parker 
that © once the court is satisfied that the restraint is reasonable as 
between the parties, this onus will be no light one." (Att.-Gen. 
of Australia v. Adelaide Steamship Co., Ltd.*) It may even be 
necessary to devise a means by which the validity of such a 
contract can be tested in the courts by the persons affected by it, 
even though they may not be parties to it. 

J. F. Wison. 


Morr Uncommon Law 


Ir appears to have been settled in Taczanowska v. Taczanowski 
hy the Court%f Appeal that the validity of a foreign marriage as 
regards form is generally governed by the rule locus regit actum; 
that the basis of that rule is that the parties are presumed to have 


4 [1918] A.C. 781, at p. 797. 6 
A [1957] 2 All B.R. 668, O.À.; noted, disapprovingly, by D. M. Stone (1957) 
20 M.L.R. 568. i 
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subjected themselves to the local law; that a party can rebut that 
presumption by evidence; that, having done so, he may at once 
invite the court to test the validity of his marriage by the standards 
of English common law, and that an English common law marriage 
knows of no distinction of race and nationality. As Sachs J. has 
pointed out in Kochanski v. Kochanska,? there have been, up till 
now, two distinct types? of case where English courts have held 
marriages to be valid at common law. The first is where the 
marriage is in an occupied country of a member of the Occupying 
Forces, as was the case in Taczanowska v. Taczanowski.t The 
second is where: 


* persons gre, in effect, so marooned that there is no set 
of formalities in the relevant area with which they can reason- 
ably eomply.* This category covers, for instance, areas in 
which no such set of formalities has ever existed,’ areas where 
chaos has so supervened that conformity is a matter of insuper- 
able difficulty (Savenis v. Savenis?), and areas where con- 
formity would go contrary to the conscience." ° 


The facts in the Kochanski case!" form a new category; the 
parties—a Polish Army lieutenant and a nursing sister of charity— 
were domiciled Polish nationals who had been liberated by the 
Russians in April, 1945, from their prison camp near Nuremburg 


2 [1957] 8 W.L.R. 619; also reported at [1957] 8 All H.R. 142. Noted, L. J. 
Blom-Cooper (1007) 20 M.L.R. 641. 
3 Ibid., at p. 622. 


s 


upra. 
5 [1957] 3 W.L.R. at p. 622. The learned judge, surprisingly, does not refer 
to the Maclean v. Cristall (1849) 7 Notes of Cases, Supp, xvu, Supreme Court 
of Judicature; Wolfenden v. Wolfenden [1045] P. 61; Penhas v. Eng [1053] 
A.C. 804 line of cases, which, strictly speaking, 1s relevant. The reason for 
this omission is probably that, as Hodson L.J. pointed out in the Taczanowska 
Case [1957] 2 All E.R. at p. 578, and also Parker L.J. at p. 574, these cases 
form mere apparent exceptions, their ratio decidendi bemg that British subjects 
look with them to a British colony so much of the common law as was applic- 
able to their present situation, so that the law apphed was really the lez ioci. 
5 e.g., if, as Wolff, Private International Law, 2nd ed., p. 847, says, the country 
is inhabited by savages. 
6.9., if. as Wolf also suggests, ibid., the country id an unoccupied part of the 
earth, and, for instance, the parties wera members of a North Pole expedition. 
seo, too, Phillips v. Phillips (1922) 88 T.L.R. 150 (marriage in remote part 
of China conducted by Church of England priest held to be valid common law 
marriage). 
(1950) 8.A.8.R. 800, noted by J. G. Fleming, 4 I.L.Q. 500. It is unfortunate 
that his strictures and the fact that Napier C.J. in Fokas v. Fokas (1952) 
B.A.B.R. 152 expressed apprehension as to the correctness of the Savenis casa 
were not brought to the attention of either the Court of Appeal or Karminski J. 
in the Tacsanowska case or Sachs J. in this. In the Savenis case & marriage 


a 


in a Catholic German church of two domiciled Lithuanian pationels was held * 


veld at common law because, owing to the advance of the ‘Russian armues, all 

the civil registrars had fled, thus rendering compliance with local law impossible, 

since it required a civil ceremony to be held. 

e$., uf the only local form is non-Christian, as in Siam; this is the example 

mm by Cheshire, Private International Law, 5th ed.,'p. 899. Also if, as 
olff, loc cit., states, the ofly local form is a religious one and the parties 

belong to differt&nt religions or none at all. 

19 Supra. 
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and had shortly afterwards gone to a displaced persons camp 
containing some five thousand of their fellow countrymen in 
Nordheim in the British zone of Germany. Life in this camp 
appears to have been organised along quasi-military lines and one 
of the cardinal rules to have been to keep completely aloof from 
the Germans. It seems that this ** force ” could not be held to be 
part of the Occupying Forces; that its colonel had no superior 
officer in the accepted sense, of that expression and that he would 
not have accepted any orders from any Polish Government. The 
Catholics of this “‘ force’? were in the habit of using the same 
ehurch as the local German populace, but the services were taken 
by their own Polish chaplain. The church was also used by both 
Germans and Poles for solemnising marriages; and, on June 10, 
1945, the parties were married in it by the Polish chaplain. The 
marriage deliberately did not conform to German law, although 
conformity would have been possible without difficulty at that 
time. The reason why the parties proceeded thus was probably 
because their community life was based on keeping apart from the 
Germans and partly because the community leaders would have 
advised that, according to Polish law, the celebration was valid by 
Polish law. By the then Polish law, a marriage of Polish nationals 
born in Poland taking place outside Poland would, in fact, be 
valid if celebrated according to the lew loci or if celebrated by a 
religious ceremony such as that which was performed in the 
Nordheim parish church. t ; 

Shortly after the marriage, the wife left the husband, who 
became domiciled in this country in 1058. In 1956, he brought 
proceedings against his wife for divorce on. the grounds of deser- 
tion; the suit was undefended and the Queen's Proctor was not 
represented. i 

Sachs J. said that once it was appreciated that, in the case of 
a marriage such as this, an issue of fact can arise as to whether, 
`~ in'the circumstances, the presumption of subjection to local law 
has been rebutted, it no longer mattered whether the set of 
circumstances happened to fall into a category that had already 
been decided upon, though a court would always be slow to allow 
exceptions to the universal and certain locus regit actum rule. 
This note of caution “ seems especially necessary,” he said, ** when 
one considers the almost infinitely variable sets of circumstances 
that may arise in modern conditions where there are to be found 
resistance movements, concentration camps, prisoners of war, 
camps of displaced persons, and groups of persons who may by 
divers method’ be prevented from leaving the country in which 
they are." ?* Confining himself to the present situation, he pointed 
out that the parties were not voluntarily in Germany; war condi- 
tions prevented their going where they wished; they based their 
11 [1957] 8 W.L.R. at p. 628. ° 

Ibid. 
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life on having nothing to do with those who formerly held them in 
captivity and caused them suffering, and that to hold that they 
had subjected themselves to German law would be an odd 
conclusion.» The way being thus open to hold the marriage valid 
at common law, the judge immediately held that it was, the 
necessary conditions having been satisfled.'* i 

Counsel for the husband had relied solely on the contention that 
the marriage was valid at common law as he felt unable to press 
a claim that it was valid by the law of Poland and therefore ought 
to be regarded as valid here. The judge explained this when he 
justified his immediate application of the common law.” Until 
the Taczanowska case,!* it had been settled that where there was 
a foreign marriage in country A between two persons domiciled in 
country B, an English court would have tested the formal validity 
of the marriage by the law of country B if the local law of A had 
proved inapplicable. But, when it appeared in the Taczanowska 
case ` that the law of country B would hold the marriage formally 
invalid, the Court of Appeal had held that the common law of 
England could be immediately applied once the applieation of the 
law of country A had been eliminated. At the same time, it was 
open to that court to have held that the parties should be given 
the benefit either of the common law or of the law of country B. 
As Sachs J. pointed out, however, Hodson L.J. had referred to 
obstacles in the way of applying the law of country B, though 
he had not rejected it outright 18; Parker L.J., moreover, had 
flatly stated that he did not ™° “see any reason why we should look 
to the law of the domicile of the spouses at the time of the 
marriage. No doubt English law will look at the law of domicile 
to determine capacity, but for no other purpose. Indeed, if 
‘English law were to look to the law of the domicile, what would be 
the position where the two spouses had different domiciles? In 
my judgment there is no authority or reason which requires us to 
look to any other law, once the lew loci is inapplicable.” ; 

That passage, Sachs J. stated, might “appear to go near to 
closing the door to ” the application of the law of country B, but 
it might also be read subject to it being addressed to the argument, 
unsuccessful in the Court of Appeal on those facts, that the courts 
of this country must look solely to the lew domicilii when once the 
lew loci was eliminated and thus in no circumstances could ever 
be asked to apply the common law. Having found desertion 
proved, the judge gave a decree nisi. 


e. . 
15 [1957] 8 W.L.R. at pp. 624-626. 
16 Supra. 
1T Supra, The same is true, of course, of the Savenis case, singe a civil ceremony 

was Foquired by Lithuaman law (and Soviet Russian law). 

15 [1967] 2 All E.R. at p. 572. 6 
19 [bid., at pp. 575-§76. 
30 [1957] 3 Wis p. 6265. 
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While one can appreciate that the marriage in the Taczanowska 
case?! should have been upheld despite the absence of difficulty in 
compliance with the law of the conquered locus celebrationis because 
the parties were nationals of an Occupying Force who should not 
be expected to bend the knee to the laws of the occupied, is it 
right that parties who are not members of such a force can dis- 
regard the laws of their former enemies and allege that their own 
laws apply? Upon reflection, does not this decision open the 
way to fraud just as does Dr. Cheshire’s ‘intended matrimonial 
home” theory governing capacity to marry? Carried to its 
logical conclusion, this case will mean that we must uphold the 
marriages of parties belonging to any group of people who live in 
a community apart who fulfil the requirements of a common law 
marriage and assert that they did not intend the lew loci to apply. 
We in England would not allow two West Indians living, as many 
of them do in this country, in a self-contained community to marry 
here without compliance with English law, so why, mutatis 
mutandis, should we recognise such a marriage abroad? It is to 
be hoped that this line of cases will be closely watched to see that 
they do not run riot, and that they will be confined to cases where 
the parties are subjected to war or warlike conditions rendering 
them, at the time of their marriage, not masters of their own free 
will. Subject to this, the rule exemplified in Kent v. Burgess, 
that there must be insuperable diffieulty in compliance with the 
local form, must be rigidly followed. Taken at its face value, 
however, one cannot be surprised at the result of the decision, 
which is, it is submitted, a policy decision comparable with the 
otherwise inexplicable case of H. v. H.? It may very well prove 
that the courts are going to treat these cases with the same 
generosity as they have shown themselves prepared to do with 
service men’s wills.** 

P. R. H. Wess. 


21 Supra. 

23 (1840) 11 Sim. 861. Two eloping British subjects were married in Belgium, 
by & Church of England priest, without fulfilling the rather long reaidence 
qualification of six months. It was held by Shadwell V.-C. that '' there were 
no Bisüperspte difficulties which h prevented a marriage from bemg had according 
to the Belgian law; and, therefore, there are no circumstances of exception 
here which operate to take the marriage out of the general rule, which requires 
that marriages abroad, in order to be valid, must be celebrated according to 
the lew loci." See, too, Dicey, Conflict of Laws, 6th ed., at p. 771, where it 
is suggested that a court might require to be satisfied that there was no suit- 
able person to celebrate a marriage or that it was not possible for the parties 
to take advantage of the Foreign Marriage Acts before it would hold a marriage 
valid at common law. 

i» [1958] 8 W?h.R. 849; [1984] P. 258, noted O. M. Stone (1954) 17 M.L.R. 
149. Perhaps this realist approach goes back to May v. May [1949] 2 All 
E.R. 146; Cruh v. Oruh [1945] 2 All E.R. 546, and Igra v. Igra [1051] P. 404. 

24 Bee the decisionsof the Court of Appeal in Re Wingham, decd. [1940], P. 187, 
especially per Denning L.J. (as he then wgs) at pp. 195-196. Indeed, perhaps 
the secret of these common law marriage Cases is that the husbands have been 
‘tin active military service" as defined in Re Winghame at the time of their 
marriages. 
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Re Banque DES MARCHANDS DE Moscou 


THE winding up of the Banque des Marchands de Moscou seems 
to be nearly over. The recent decision of Roxburgh J. in Re 
Banque des Marchands de Moscou? is the seventh reported case? 
to arise from the liquidation, and involved the question of who is 
to succeed to the surplus assets in the English liquidation of a 
dissolved foreign corporation. The material facts as conceded or 
found by the learned judge may be shortly stated. The bank was 
incorporated under the law of Tsarist Russia as a company limited 
by shares, and became a victim of the policy of nationalisation 
adopted by the Soviets in the period 1917-1918. That policy was 
not implemented hy the method familiar in England, viz., the 
compulsory acquisition of all shares in the bank. Instead, the 
bank was dissolved and its assets vested in the State Bank of the 
Russian Republic. An English winding-up order was made in 
May, 1982, under what is now section 899 (5) (a) of the Companies 
Act, 1948, and the order was expressed to be “ without prejudice 
to the claim of the Crown to any of the assets of the [bank] which 
may have become bona vacantia.” The liquidator succeeded in 
obtaining payment? of a substantial sum which had been owed to 
the bank by an English bank“ and after dealing with all proofs of 
debt and liquidation expenses he found that he held a surplus of 
some £50,000. 

The Crown claimed the surplus as bona vacantia. Undoubtedly 
the dissolution of a foreign corporation automatically vests all of 
its English assets in the Crown,* and the vesting is not affected by 
a foreign government's confiscation of those assets since the 
confiscation will not be recognised as regards property situate in 
England. ^ However, the Companies Act, 1948, empowers the 
court to wind up a dissolved foreign company,’ and if an order is 
made all the provisions of that Act relating to & winding up by 
the court are applieable.! In Re Azoff-Don Commercial Bank,” 
Wynn-Parry J. held that to give the provisions of the Companies 
Act the effect which the legislature intended, involved treating 


1 [1957] 8 W.L.R. 687; [1957] 8 All E.R. 188. 

See [1099] 9 All B.R. 864 (O.A.); [1940] W.N. 808 (H.L.); [1951] Ch. 
112 (C.A.); [1952] 1 All E.R. 1969; [1058] 1 W.L.R. 172; [1964] 1 W.L.R. 
1108. 
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The preliminary stages in the action (subsequently settled) in which payment 
was Bought, are reported sub nom. Banque des Marohands de Moscou and the 
Att.-Gen. v. Midland Bank [1980] 2 All E.R 364 (C.A.). 
Since the debt was situate in England it was not subject to the legislation 
confiscating the bank's assets, cf. Bank voor Handel en Scheepvaart v. Slatford 
[19591 1 Q.B. 948. . 

is is clearly indicated by Re Banque Industrielle de Moscou [1952] Ch. 919; 
Re Azoff-Don Commercial Bank [1954] Ch. 810. See M. Mann (1955) 18 
M.h-B. 8, 11-18. 2 
Bank voor Handel en Soheepo v. Slatford [1958] 1 Q.B. 248. 
7 ss. 999 (5) (a) and 400. See Len (1952) 11 C.L..J. 198. 
8 sg. 809 (1) and 44M. 
9 [1954] Ch. 815. See M. Mann (1954) 8 I.C.L.Q. 689. 
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them as limiting the Crown’s prerogative right at least so far as 
was necessary to collect the assets of a dissolved company and 
distribute them amongst its creditors. In the present case Rox- 
burgh J. thought that Wynn-Parry J.’s reasoning was equally 
applicable to those provisions of the Companies Act dealing with 
the distribution of the surplus assets which are ** no less mandatory 
than those affecting creditors." 1° Section 265 of the 1948 Act 
provides that the court ‘‘ shall . . . distribute any surplus assets 
among the persons entitled thereto." If there are no persons 
** entitled to the assets then when the company is dissolved on 
completion of the liquidation they will vest in the Crown under 
section 854 of the Act.!? Once, as seemed to be inevitable, these 
two provisions were construed as excluding the €rown's prerogative 
right, it followed that the reservation in the winding-up order 
preserving the claim of the Crown was devoid of effect for * By 
force of the statute itself, which is imperative, the title of the 
Crown is postponed to persons entitled to surplus assets." * 
There does not appear to be any reported English case dealing 
with the question of who is “f entitled " to the surplus assets on 
completion of the liquidation of a foreign corporation.* How- 
ever, it seems clear in principle that the entitlement can only be 
one bestowed by the law of the country of incorporation and Rox- 
burgh J. so decided without the least hesitation.'5 The evidence 
of Russian law was that subject to the prior rights of creditors the 
dissolution of the bank automatically vested all of its assets into 
the common ownership of the shareholders, and accordingly the 
liquidator was directed to discover whether there were any former 
shareholders who could prove their title. The direction seems, 
with respect, to have been entirely correct, but it should be noted 
that the scope of the decision is a restricted one. It does not deal 
with cases where either the shareholders’ right of participation has 
been attacked by a decree of confiscation or where the government 
which has effected the dissolution itself lays claim to the assets. 
These questions have been discussed elsewhere in this Review.** 


MicgmagnL MANN. 


10 [1957] 8 W.L.R., at p. 645. 

11 g. 974. 

12 Re Azoff-Don Commercial Bank [1954] Ch. 815, 829. The Crown can disclaim 
under s. 855 (1). On the effect of disclaimer see Elhott (1954) 70 L.Q.R. 25. 

13 [1957] 8 W.L.R., at p. 646. The effect of reservations which are or may be 
inconsistent veth the provisions of the Companies Act has been recently con- 

° sidered in Re Hibernian Merchants Ltd. [1957] 8 W.L.R. 486. See also Re 

Moscow Merchants Trading Co., Ltd. [1967] 8 W.L.R. 687, 654. 

14 See the present writer's article, '' The Dissolved Foreign Corporation '' £1955) 
18 M.L.R. 8, 80-81, where the position 1s fully discussed. 

15 “ Ag this was a Russian corporation . . . tile must be made under the same 
law '' ([1957] 8 W.L.R., at p. 646). ° 

16 (1955) 18 M.L.R. 8, 80-81. 
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DaxagES FoR Loss oF CONSORTIUM 


Ix Kirkham v. Boughey,' the plaintiffs, husband and wife, while 
on holiday in England, were injured in a motor accident by the 
defendant’s negligence. The husband’s injuries were slight, but 
the wife had to spend four months in hospital, during which time 
the husband stayed in England with his two young children. in 
order to be near his wife instead of returning to his well-paid job 
in West Africa. The point at issue was whether the husband was 
entitled to damages for loss of earnings during such period as the 
judge should find that it was reasonable for him to have stayed 
in England. 

There was some support for the husband’s claim in the recent 
decision of Devlin J. in Behrens v. Bertram Mills Circus, Ltd.,? in 
which he held that a husband was entitled to recover as damages 
for loss of his wife’s consortium his loss of earnings during her 
incapacity. Devlin J. recognised the comparative novelty of such 
a claim, but thought that if, as he held, it was reasonable for the 
husband in the special circumstances of the case to forgo his 
earnings in order to be near his wife, he was entitled on general 
principle to be put in as good a position as if the wrong had not 
been done to him. 

In Kirkham v. Boughey, however, counsel for the husband 
based his claim, not on the ground that the husband’s loss of 
earnings resulted from the loss of his wife’s consortium, but on 
the far wider contention that the defendant was liable to any 
member of the family circle of a person injured by his negligence 
for any loss or expense reasonably incurred as the result of the 
accident. In view of what was said by the House of Lords in 
Best v. Samuel Foe & Co., Ltd., and by Devlin J. himself in 
Burgess v. Florence Nightingale Hospital‘ regarding the general 
inability of one person to recover damages for pecuniary loss 
resulting from injury to another, it is not surprising that Diplock J. 
should have denied the existence of any such wide principle. 
Though it was reasonable, so he held, for the husband to have 
stayed in England until his wife was well again, yet his loss of 
earnings was damnum absque injuria. 

The report does not make clear why counsel for the husband 
did not base his claim on loss of consortium, nor whether Diplock J. 
would have upheld the claim if based on that ground. Though 
he was able to distinguish Behrens’ case as having been based on 
loss of consortium and thought that it might be supported on that 
ground, it is clear that he thought certain passages from Devlin J.’s 
judgment hardly reconcilable with the speeches of fhe Law Lords 
in Best v. Samuel Fow & Co., Ltd. Thus, though he did not 
dissegt from Devlin J.’s proposition that the assesgment of damages 
in a claim for loss of congortium must be governed by general 
1 [1957] 3 W L.R 626; [1957] 8 All E.R. 158. 2 [1957] 2 Q.B. 1. 

3 [1952] A.C. 716. * [1955] 1 Q.B. 849. 
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principles and that the plaintiff, provided he acted reasonably, is 
entitled to be placed in as good a position as if the wrong had not 
been done to him, this must, he pointed out, be read subject to 
the qualification that the only ‘“‘ wrong "' done to the husband of 
which the law could take account was the invasion of his quasi- 
proprietary interest in his wife's consortium. 

In Best v. Samuel Fow & Co., Ltd., the right of a husband to 
recover damages for loss of consortium was described by the House 
of Lords as an anomaly, and the House refused to extend the 
anomaly by allowing a similar right of action to a wife deprived 
of her husband's consortium. It might therefore be said that the 
decision of Devlin J. in Behrens! case, in allowing a novel claim, 
was out of harmony with the House of Lords’ decision. But, even 
allowing the exceptional nature of the husband’s right of action 
for loss of consortium, there is much to be said for Devlin J.'s 
decision. The relation between husband and wife is a unique one, 
in the protection of which society has a clear interest, and though 
it may be impracticable, and indeed unjust, as a general rule to 
hold a defendant who has by negligence inflicted personal injuries 
«on one person liable for the injurious consequences to others, sound 
poliey would seem to support an exception to this rule in favour of 
a claim by a husband in respect of injuries to his wife. If the 
family as a social unit has suffered pecuniary loss as the result of 
the defendant's negligence, the defendant should pay—as indeed 
he does under the Fatal Accidents Act if the injuries result in death. 
The courts ought not to be embarrassed by the so-called anomalous 
character of the husband's right of action. 

It is, of course, too late now to contend that a wife or child 
has a corresponding right of action in respect of injuries to a 
husband or father. But this is no reason for restricting the 
admitted right of the husband. The denial of a right of action to 
a wife or child will seldom cause hardship, at least as regards 
pécuniary loss, since even today it is the husband who is usually 
the breadwinner. When a man is injured by the negligence of 
another, it is rare for his wife or children to suffer consequential 
pecuniary loss which is not compensated for in the award of 
damages to him. And if he is killed, their interests are of course 
protected by the Fatal Accidents Act. 

DoucGLAS PAYNE. 


Proaress TowaRDS A Jus QUAESITUM TERTIO BY Way 
or CoNTRACT 


= 
‘fue judgment of Devlin J. in Pyrene Co., Ltd. v. Scindia Naviga- 
tion Co., Ltd., and several judgments of Denning L.J. (as he 
then was), in sifth cases as Smith and Snipes Hall Farm, Ltd. v. 
River Douglas Catchment Board, À which they advanced a 


. 
1 [1964] 2 Q.B. 402. ? [1940] 2 K.B. 500. 
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common law principle of jus quaesitum tertio by way of contract, 
were examined last year in. an article in 19 M.L.R. at pp. 874 
et seq. The conclusions reached were that such a development was 
desirable in English law but that the aid of Parliament was 
needed. So a plea was made for the reconsideration of Section D 
of the 1987 Report of the Law Revision Committee. While no 
further progress has been made in England the Irish Parliament 
has acted on some of these proposals. 

The occasion has been the enactment of several overdue law 
reforms affecting married women in the Married Women’s Status 
Act, No. 5 of 1957, the general effect of which is to bring the Irish 
law on their status more closely into line with the modern English 
law:—cf. Law Reform (Married Women and Tortfeasors) Act, 
1935, and Married Women (Restraint upon Anticipation) Act, 
1949. But in two particulars the Irish Act now goes further than 
the corresponding English statutes. First, section 7 of the Act of 
1957, which replaces section 11 of the Married Women’s Property 
Act, 1882, applies not only to a policy of life assurance but also 
to an endowment policy, and to either whether ‘‘ expressed to be 
for the benefit of" or “ by its express terms purporting to confer 
a benefit upon ” the wife, husband or child of the insured: such 
policies are to create trusts in favour of the objects named. 
Second, section 8 of the Act of 1957 creates a new species of third 
party rights by way of contract: it runs:— 

* (1) When a contract (other than a contract to which 
section 7 applies) is expressed to be for the benefit of, or by 
its express terms purports to confer a benefit upon, a third 
person being the wife, husband or child of one of the con- 
tracting parties, it shall be enforceable by the third person in 
his or her own name as if he or she were a party to it. 

** (2) The right conferred on a third person by this section 
shall be subject to any defence that would have been valid 
between the parties to the contract. 

* (8) Unless the contract otherwise provides, it may ‘be 
rescinded by agreement of the contracting parties at any time 
before the third person has adopted it either expressly or by 
conduct.” 

These sections of the Act of 1957 were intended to implement 
the tenth proposal in the Law Revision Committee’s Report 
(i.e., 8 49 and § 50 (10)). But in the result a much wider range 
of family contracts are affected and third party rights are created 
by way of contract as well as by way of trust. Still the recom- 
mendation of a general jus quaesitum tertio by way of contract, 
embodied in the ninth proposal of the Law Revésion Commit- 
tee’s Report, has not been acted on by the Irish or the English 
Parliaments. As the Law Reform Committee has reconsidered and 
acted on section A of the 4287 Report so it might at least recon- 
sider section D in the light of these post-war developments. 

e 


F. E. Dowricx. 
Vor. 21 7* 
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Tas Law or Restrictive PRacrices AND Monorouies. By R. O. 
WILBERFORCE, Q.C., ALAN CAMPBELL, M.A., and New P. M. 
ELLES, M.A. Consulting Editor, R. GRESHAM COOKE, C.B.E., 
M.P. [London: Sweet & Maxwell, Ltd. 1957. xxiv and 677 
pp. £4 4s. net.] 


MoNoPoLreS AND Restrictive Trape Practices. By MICHAEL 
ALBERY, Q.C. and C. F. FLETCHER-COOKẸ, M.P. [London: 
Stevens & Sons, Ltd. 1956. xvi and 185 pp. 27s. 6d. net:] 


Tue authors of one of these books comment on one subsection (s. 7 (2)) of 
tbe recent Restrictive Trade Practices Act: “Whether or not this subsection 
is intelligible to business men, it is certainly calculated to create difficulties for 
lawyers" (Wilberforce, p. 298). Business men and other laymen are likely to 
say the same about it, transposing the two operative nouns. And the discussion 
in these two books makes it clear that the same sort of comment applies 
equally to many other important sections of an Act which may have far- 
reaching effects on the economy and on particular branches of industry and 
trade. Many important issues will only be clarified when there has been & 
body of interpretative decisions both in the ordinary courts (e.g, on the 
registrability of agreements and the interpretation of parts of Part II covering 
resale price maintenance) and in the new Restrictive Practices Court (on the 
crucial but enigmatic section 21). 

In the meantime both teams of authors have trled manfully to translate the 
bare words of the Act Into more immediately comprehensible and concrete 
terms. The results of their endeavours are llkely to be helpful No one 
reading either of the two works can fail to have his eyes opened to possible 
interpretations or implications which had been missed previously. In this 
respect lawyers actively concerned with the legislation will find it useful to 
consult both the works, since they sometimes supplement one another and on 
occasion suggest conflicting interpretations. The practical utility of the 
volumes is not reduced by the fact that sometimes the authors have to concede 
victory to the draftsmen responsible for the words used in the Act. The word 
“specific” in particular has caused understandable difficulty. Of its use in 
section 6 (7) [“ specific recommendations” made by trade associations] Wilber- 
force et al. write: “It is not clear what significance (if any) is to be attached 
to the word ‘specific’ since it is difficult to see how any recommendation, 
which is not void for uncertainty, can fail to be specific. The conception of a 
specific implied recommendation is even more difficult ” (p. 291). Of the use 
of the word in section 21 (1) (b) [“ specific benefits or advantages” to con- 
sumers], Albery and Fletcher-Cooke comment: “in this context it smacks 
more of journalism than of the law” (p. 46). But one of their tentative 
interpretations that it connotes “short term” rather than “long term" seems 
to have little to commend it. The Monopolies Commiasion, it may be noted, 
have on occasiof considered some long-term benefits to be sufficiently valuable 
to condone a restrictive practice. 

In the space of a review it is not possible to consider all the points of 
interest or controversy which are raised by these two books. Instead, on@ topic 
is selected for detailed comment—the importar section 21. 

Section 21 provides, broadly, that in any proceedings befpre the Restrictive 
. Practices Court a registered agreement shall be deemed to be against the 
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public interest unless the court is satisfled both that the agreement falls within 
the scope of one (or more) of seven specified “ justifications,” and also that 
the benefits of the agreement outweigh its detrimental effects. In very rough 
terms the seven tests (the seven so-called gateways) require, respectively, that 
the agreement is necessary for (a) the protection of the public from injury, 
(b) the provision of some other “specific and substantial" benefits to con- 
sumers, (c) the countering of the restrictive measures of a monopolist, (d) the 
safeguarding of the negotiation of “fair terms” with a preponderant buyer 
(or seller), (e) the avoidance of serious and persistent unemployment, (f) the 
maintenance of export earnings, and (g) the effective maintenance of another 
restrictive agreement. 

Albery and Fletcher-Cooke deal with this section informatively in a straight- 
forward and uncomplicated manner. Inter alia, they make the interesting 
suggestion (p. 66) that the wording of the second part of the section (the 
so-called tailpiece) mgy be construed so as to shift the burden of proof from 
the parties to the agreement, once they have justified the agreement. But 
perhaps the question of the location of the onus of proof will not be important 
in practice, since at critical points the argument will almost inevitably be 
concerned more with the appropriate hypotheses or presuppositions (concerning 
the effects of competition) to be invoked or the appropriate set of weights (for 
balancing benefits against detriments) to be used than with statements or 
assertions that are amenable to direct proof or disproof. The authors also 
make the interesting point in connection with justification (f) [protection of 
export earnings] that “ ‘earnings’ presumably mean gross receipts and not net 
earnings; to discover the latter would be an impossibly complicated task” 
(p. 58). However, the task is no more “impossibly complicated" than the task 
of establishing other effects of restrictive agreements. Generally, section 21 
would seem to involve matters of judgment and opinion; and in this respect 
it is no more “complicated” to arrive at an opinion on the effects of an 
agreement on net export earnings than on, say, the negotiation of “fair terms” 
with a monopolist (justification (d) ) or on long-term unemployment (justifica- 
tion (e) ). Moreover, from the point of view of an economy with balance-of- 
payments difficulties, the important magnitude is net and not gross export 
earnings. But the Act gives no real guidance here. 

Wilberforce et al. approach section 21 in an apparently more penetrating 
manner, but thelr approach, I believe, is not helpful They submit, in effect, 
that * with certain important reservations? *the general purpose of the Act? 
is *to promote conditions of increased competition in trade in goods," and 
that this “ general purpose" supplies a workable criterion for the adjudication 
of registered agreements (p. 868). (For purposes of discussion we may actept 
this inference of the general purpose of Part I of the Act, though this purpose 
is not mentioned specifically in the Act. It should be noted that some agree- 
ments which do not affect competition may be registrable, e.g a simple 
agreement among manufacturers not to raise their individually determined 
prices during a period of inflation) Clearly, much will depend upon the 
reservations. Here the authors make a distinction. The reservations implicit 
in justifications (a), (e) and (f) [regarding public safety, employment and 
exports, respectively], they say, “introduce other values [not related to com- 
petition at all], the welghing of which against circumstances relating to 
competition involves a different type of value judgment which is appropriate 
.. . for a politician, but outside the competence of others, whether economists 
or lawyers” (p. 807). They suggest, therefore, that when thescourt is satisfied 
that an agreement is justified in terms of (a), (e) or (f), this " should*be 
treated as overriding.” In other cases, however, "the court will have regard 
to the general effect [of the agreements] upon competition in the trade 
concerned " (p. 868). [] 

The distinction is ingenious. But is it really more difficult—or less congenial 
to the judicial fhind—to weigh a reduction of export earnings against the 
detriments of restrictions than it is to weigh the deprivation of “substantial 
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and specific” benefits to consumers against the detriments of restrictions? 
Both assessments are difficult and raise issues which would seem to lie outside 
the range of issues more commonly considered in courts of law. And the Act 
is quite specific in entrusting the task of making these and other assessments 
to the new court. It seems unlikely that the court will take upon itself the 
making of a distinction which, if it had been the intention of the legislature, 
could easily have been made specifically in the Act itself. The authors’ 
standard of “more or less competition" is itself ambiguous. Does an increase 
of competition in service or quality outweigh a decline of competition in price? 
And does “competition” mean, in American terminology, “hard” competition 
or “soft” competition? Issues of this kind may well be faced by the court, 
and they would seem to be as difficult and remote from ordinary judicial 
concerns as the other issues already discussed. And, equally, the Act gives no 
guidance. 

Another set of distinctions made by Wilberforce e£ gl. also appears to be 
untenable. They write that justifications (a), (c), (d) and (g) refer to results 
of agreements “which can be identified with comparative ease and proved by 
the normal type of evidence used in courts of justice”; (e) and (f), on the 
other hand, introduce “factors of less immediacy” and involve matters of 
opinion “on which the views of experts may differ,’ and which involve 
“evidence of & broadly speculative character "; while with (b) and the balancing 
of advantages and detriments “a different world altogether is entered” and 
“more abstract processes of reasoning” will be inevitable (pp. 856-857). We 
may pass over detailed criticisms of this classification [e g., will “experts” 
agree on what constitutes "fair terms," and whether a restriction is “ reagon- 
ably necessary" to secure them justification (d)?]. A more fundamental 
criticism is that this classification neglects a feature common to all the specified 
grounds of justification: the adjudicators have to form an opinion of what is 
"likely to happen in an alternative hypothetical situation, one in which the 
restrictive agreement in question is eliminated. An “abstract process of 
reasoning?" seems to be called for in all cases, though, no doubt, varylng 
degrees of illumination may be shed by the history and current experiences of 
different industries. 


I have already suggested that lawyers concerned with the new Act will find 
it helpful to consult both the books under discussion. The layman, however, i8 
likely to find the smaller volume, by Albery and Fletcher-Cooke, more suited 
to his needs. Indeed, the larger volume owes much of its extra girth to the 
inclusion of material both in the text and in the appendices (especially 
Appendices II, III and VI, occupying about one-fifth of the book), the removal 
of which, it is suggested, would deny few “ specific and substantial benefits” 
to most readers, laymen or lawyers. 

B. S. Yasory. 


NATIONALITY AND CITIZENSHIP LAWS OF THE COMMONWEALTH AND OF 
Tur RrEPuBLIC or InkLAND. By Curve Parry, M.A., LL.B., 
Barrister-at-Law. [London: Stevens & Sons, Ltd. 1057. liv 
and 1021 pp. £6 6s. net.] 


Tus very largewbook is a most valuable new work of reference, containing, 
as “it does, a detailed account of the nationality laws (with the texts of all 
relevant statutes), not merely of the United Kingdom, of the Colonies and of 
protected states such as Bahrein, Tonga, Kuwait and Qatar, as wq] as 
Zanzibar, but also those of all the Sovereign Member States which existed at 
the time of writing (i.e. not including Ghana or Malaya as such Member 
States) and of the Irish Republic. This is particularly waluable, as these 
texts are not readily available in the United Kingdom. Mr. Parry has clearly 
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been aware of the danger of being overrun by events, and it is proposed to 
issue supplements to prolong the useful life of the work. A postcard is 
provided in each copy, whereby the purchaser may send his address to the 
publishers in this connection. This plan is much to be welcomed, as the 
inevitably high cost of this book makes the idea of frequent new editions most 
undesirable, while the subject is clearly one which is rapidly developing, as 
new Member States arise and adopt their own nationality laws. 

The arrangement of the book is admirable, the first Part being a lengthy 
Introduction (pp. 8-142) dealing with historical and general “background” 
matter. One 1s tempted to wonder whether this should not have been pruned 
a little more drastically, in view of the enormous length of the substantive 
Parts of the book. In particular, while the author's discussion of “The 
Quasi-Nationality of Corporations” (pp. 188-142) is interesting and, in part, 
controversial, this matter is not sufficiently relevant to the main theme of the 
book to justify its inclusion in the circumstances. In his treatment of Calvin’s 
case and the status of the antenati and postnati in connection with a personal 
union, Mr. Parry falls into the mistake, common enough among English 
lawyers, of supposing that there was a “Dutch Union" (p. 45) under our 
William III, equating it with the personal union with Hanover. Whule it is 
true that William III was Stadtholder (strictly stadhouder) of Holland, this 
does not mean that the Dutch were his subjects or owed allegiance to him. 
He was not Head of State (except, perhaps, in Orange—his hereditary 
principality near Avignon) and in reality the stadhouder was the paid servant 
of the States-General, appointed by, and answerable to, that body, which itself 
wielded sovereignty in what was then most emphatically the Dutch * Republic? 
and to which William, like other Dutch citizens, owed allegiance. Only in 1814 
did the Dutch reluctantly accept the House of Orange as sovereigns to whom 
they owed allegiance. As there was thus no allegiance by Dutchmen to 
William III (nor was he even stadhouder over all the Provinces) no questions 
of personal union arose. But Mr. Parry errs in good company, as he cites 
a case in which Lord Coleridge C.J. fell into the same trap (p. 46). 

Part Two (pp. 145-427) contains the laws of the United Kingdom and 
Colonies, as well as of other dependencies. The pre-1949 law is first con- 
sidered in detail—rightly, as many questions under it (regrettably, but perhaps 
inevitably) can still arise. It will be many years before the nationality lawyer 
can confine his attention to the British Nationality Act, 1948, alone. This 
Act is naturally dealt with at length, the method being to set out a section 
or sections, followed by a detailed commentary and a series of imaginary 
* Illustrations ” of the working of the provisions. These last are no doubt 
valuable in a work liable to be used as a reference book by non-lawyers, but 
occasionally they are perhaps too numerous (e.g. pp. 248-244). In dealing 
with the status of alien women marrying United Kingdom citirens, the 1948 
Act mentions “a woman who has been married to a citizen.” Mr. Parry’s 
discussion of this phrase is particularly interesting (pp. 259-261). One awaits 
with interest cases on its interpretation. The new rule that such a woman 
may acquire United Kingdom citizenship by registration on taking the oath 
of allegiance poses a little social problem overlooked by the Act and 
Mr. Parry. Unlike a British bride, whose married-name passport may be 
handed to her by the priest immediately after the wedding, the alien bride 
must await the formal taking of the oath, which means either proceeding to 
do this later on the marriage day—which may not be easy, e.g., on Saturday 
afternoon—or, more probably, departing for the honeymoon with her maidea- 
name alien passport, which might prove embarrassing ! 

Part Three (pp. 481—922) deals in turn with the laws of each of the (then) 
other Member Nations, inclu ang Saien Rhodesia, whiĉh has, surprisingly, 
not been affected in this matter by the formation of the Federation of 
Rhodesia and Nyasaland (p. 748, note 12). A perusal of these citizenship 
laws is discouraging to those brought up under the illusion—created by the 
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British Nationality Act, 1914—of a “Common Code,” which, as Mr. Parry 
shows, never was in fact the true position. Although all “ Commonwealth 
citizens? enjoy equality for every purpose with United Kingdom citizens in 
the law of the United Kingdom and can achieve the latter status by a simple 
registration as of right after one year’s residence, this is not so vice versa, 
and United Kingdom emigrants to Commonwealth states may have to fulfil 
practically the same residence test as alien immigrants (e.g.,, in Australia, 
p. 566). The reviewer was interested during a recent visit to Canada to learn 
that the taking of the oath on naturalisation—in England a quick mumble in 
a private office—is there made the occasion of a ceremony (sometimes tele- 
vised) in which a group of “New Canadians”—as immigrants are tactfully 
called—appears before three robed High Court judges, one of whom (often 
the Chief Justice) makes a speech about the privilege and responsibility of 
becoming Canadians, to which one of the immigrants replies. Some such 
ceremony is required by law (1946 Act, s. 88: p. 514). „The whole concept of 
nationality which this implies would tend to lose something if British-born 
immigrants were treated differently from the rest. In his treatment of India, 
Mr. Parry discusses the extent to which international law bound the Crown 
in dealings with the Princes (pp. 838-839). If it was necessary to do this, he 
should perhaps have mentioned the cases such as Statham v. Statham and the 
Gaskwar of Baroda, in which the English courts tended to speak of being 
bound by international law to grant the Princes sovereign immunity. In each 
case, the earlier law is rightly considered in some detail before coming to the 
current law, which is examined exhaustively. 

Part Four (pp. 925-996) deals with the Republic of Ireland, whose sui 
generis relationship to the United Kingdom in nationality matters is well 
known, although it is not necessarily the case that Irishmen enjoy the same 
privileges in the other Commonwealth states. It is interesting to note that one 
may acquire Irish citizenship if born abroad of an Irish mother and a non- 
Irish father, even if the birth is illegitimate (p. 946). The rule in the Common- 
wealth states is that citizenship (if born abroad) is only to be normally 
obtained through the father, although some of them allow an illegitimate child 
to follow its mother’s nationality (¢.g., Canada, p. 478; Ceylon, p. 801). No 
such rule prevails in the United Kingdom law. d 

Among the most vital parts of a reference book of this type are the Index 
and Tables of Statutes and Cases. These are remarkably thorough and well 
arranged, having been compiled by the author himself (p. xix). However, the 
insertion of the Sudan under A as “ Anglo-Egyptian " js anachronistic, 
particularly as there is no cross-reference under S, where, it is suggested, the 


reader is more likely to look for it. 
C. D'OLIVIER FannaAX 


Tux Law or Torts. By Joux G. Firmine. [Sydney: The Law 
Book Co. of Australasia Pty., Ltd. 1957. 762 pp. £4 48. net.] 


Proressor Fremine states in his Preface that he has two main reasons for 
writing this textbook on Torts. First, his experience as a teacher has 
convinced him that the older English texts such as Salmond and Winjield “have 
signally failed to respond to the dramatic shifts which have occurred in this 
b»ench of the law within our generation.” In substance he has sought to 
bridge the gulf between “law in books" and “law in actual operation" by 
stressing such elements as the impact of insurance on contemporary patterns 
of liability. He hfís also cut loose from the traditional English order of 
arrangement which has always struck hinf “as highly inconvenient and 
irrational for pedagogical purposes" and instead he hag plunged straight 
away into a discussion of specific torts. Surely he is right in this, and will 
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not the old order be obsolete within a decade? Secondly, Professor Fleming 
hag brought together the Australian and New Zealand material. 

Recently the opinion has been voiced in different parts of the Common- 
wealth, and especially by Dean Cecil Wright, that there is a need for a 
critical survey of Torts which deals with the law in the common-law world 
as a whole, and perhaps this book may fairly be regarded as an attempt to 
satisfy that need. It is very useful for the first time to have the Austrglian 
decisions worked into a textbook on torts. It is also refreshing to see 
English decisions examined not only in relation to comparable cases in other 
parts of the Commonwealth but also in relation to the views on the policy of 
the law expressed by leading American commentators. 'The author's mastery 
of such a vast field is remarkable; the reader is continually stimulated by 
approaches unfamiliar in & purely English context. 

Nevertheless it has always seemed to this reviewer that there are 
tremendous difficulties: in writing a survey of the whole of the common law 
of torts. First, there js the enormous task of mastering the subject-matter. 
Professor Fleming has rendered signal service by covering the law of 
Australia and New Zealand so thoroughly. But it is noticeable that many 
important Irish and Scottish cases are omitted. Will it ever be possible 
adequately to cover the whole of the Commonwealth? Further, once the 
writer steps outside one jurisdiction, where is he to stop? Professor Fleming’s 
dilemma is clearly shown in his handling of the law in the United States. 
Occasionally the reader is startled to see an unfamiliar proposition in the text 
—looking down to the footnote he finds that the only authority cited is the 
Restatement or perhaps an isolated American decision, and as often as not 
the reader’s hunch is that the House of Lords would reject the particular 
proposition. On other occasions, generalisations are made in the text which, 
though proper in an American setting, are équally certainly not an accurate 
view of English law. Again, propositions are sometimes based on cited 
American cases when just as many American cases to the contrary could be, 
but are not, cited. Conversely, it is stated that particular rules are not part 
of the common law, when in fact they are generally recognised in the United 
States. Inevitably one asks: “What common law is the author writing 
about?” Perhaps Professor Fleming will retort that these criticisms are 
wide of the mark because he is merely writing & textbook from the 
Australian viewpoint; i.e. examining what the Australian Jaw is and may 
be, but no more than that—but if this is the fact, he might have been more 
explicit. These comments are not intended to be adverse; they merely 
express the doubt whether it is possible both to survey critically from Maunt 
Olympus the whole of the common law of torts and to depict some identifiable 
system of law as it is. 

This discussion must not divert attention from the great merits of the book. 
The scrutiny of decided cases is close and throws important new light on 
many of them. The account of Negligence (and particularly Assumption of 
Risk) is excellent. The style throughout is clear and smooth-flowing 

Considering that there are 762 pages of text, it may fairly be observed 
that many topics falling within the usually recognised confines of Torts are 
Sketchily dealt with by English standards; e.g., llability of the Crown, passing 
off and economic torts generally, breach of statutory duty. A large number 
of * essential cases” in an English text is omitted: 6 g., Bonsor v. Musicians’ 
Union, Abbott v. Sullivan, Campbell v. Paddington Corporagjon. Those two 
“inevitable” mistakes are there: Phillips v. Barnet(t), and that De Franceseo 
v. Barnum (1890) 45 Ch.D. 480 is a case on Lumley v. Gye. All teachers are 
accusfomed to inaccurate versions of Bourhill v. Young put this is the first 
time one has found the fishwife on the “ back of a bus.” The sections on 
Damages are most disappointing—the more so as the Preface leads us to 
hope for much: many important points are omitted, and the references to 
exemplary damages are especially muddled. 
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Australian lawyers in particular will be deeply indebted to Professor 
Fleming for this fine work. Similar books from an Australian standpoint on 
other branches of the common law would be most valuable. 

Hanry STREET. 


SCANDINAVIAN STUDIES IN Law 1957. Vol. I. Edited by FoLKE 

° Scusmmpt and published under the auspices of the Faculty of 

Law, Stockhohn University. [Stockholm: Almquist & Wik- 
sell. 1957. 198 pp.] 


Tue Scandinavian languages are so little known to the outside world that 
Scandinavian lawyers have for some time past been in the habit of using 
English or some other widespread means of communication in order to dis- 
seminate their views on such subjects as Jurisprudence or Roman or Inter- 
national Law. But they have naturally used their own fanguages when writing 
on their own laws and often enough even when discussing subjects of more 
general interest. The purpose of the series of which this is the first volume is 
to present in an English translation such fragments of what may be called 
this * vernacular? literature as may seem to deserve the attention of lawyers 
in other countries. The Editorial Board is Swedish, but there is an advisory ` 
committee composed of jurists from Sweden, Denmark, Norway, Iceland and - 
Finland. 

Of the six articles and extracts here reprinted, two are on Jurisprudence 
and one on International Law; the other three deal, from the point of view 
of Swedish law, with problems which arise in similar forms in other countries. 
All are of peculiar importance not only for their contents but also for the 
glimpses they afford of legal systems and modes of thought which are still very 
little known elsewhere. -For Scandinavian law belongs to neither the civil law 
nor the common law world, though it resembles both in many ways. In its 
loose treatment of the formal sources of law it resembles the civil law rather 
than the common law systems. For nowhere is there the same strict obedience 
to precedent and the actual words of enactments as in England; the lawyers 
and judges seem to find their way about in a world where there is no fixed 
hierarchy of sources. On the other hand, although it has been influenced by 
the civil law, Scandinavian law has developed continuously from within and has 
never had the hard bony structure that 1s elsewhere provided by received 
Roman law. One gets the impression, even more than in English law, that 
law is merely one side of free human activity, in constant flux and curiously 
unartificial. It is a part of the way in which the Scandinavians do their 
business. Thus Scandinavian lawyers seem to outsiders remarkably uninhibited, 
unless it is by an excessive dislike of conceptualism. ; 

This is certainly the flavour of the extracts here printed from Professor 
Kurt Gronfors’s book Apportionment of Damages in the Swedish Law of 
Torts and from Professor Ake Malmstrom’s Children’s Welfare in Family Law. 
The former shows a complete knowledge of the problem as it has been tackled 
in other countries and discusses at length by reference to the case law the 
difficulties it has given rise to in Sweden. The moral is drawn that apportion- 
ment statutes, far from simplifying the assessment of damages, lead to extra- 
ordinary complications. Perhaps one might say in criticism that it all depends 
on the judges. If they treat the statutes ag inviting them to use rough- 
and-ready metgpds, they may achieve the emancipation from hair-splitting 
subtleties that they have long desired. All they have to say is that, sitting as 
juries, they make a certain apportionment and give no reasons. The admirable 
extract from Professor Malmstróm's book, which deals mainly with the sypport 
of illegitimate childten, lets welcome light intp & problem of which the author 
himself says thet “It is impossible to model real life in strict accordance with 
abstract ideals by applying legal rules" A reading of Professor Folke 
Schmidt's article “ Construction of Statutes," must prompt any English lawyer 
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to say that, however illiberal may be our way of construing statutes, a general 
adherence to grammatical interpretation does at least save us from the diffi- 
culties inherent in a looser method. Swedish difficulties are enhanced by the 
Swedish tendency to bring all law into statutory form, leaving in principle 
nothing to be decided in terms of a common lew antecedent to statute. In 
fairly recent times recourse to travauw préparatoires has become regular and 
has reached a subtlety and complication that would be hard to find elsewhere. 
Somehow or other Swedish judges seem to be able to handle their divtrse 
material in such a way as to do justice without too great a sacrifice of con- 
sistency, partly because they know how to conceal the reasons for their 
decisions until they feel satisfied that they have found the right doctrine. 
But it is clear that the Swedish world is very peculiar. It has its own form 
of Parliamentarism, very little influenced by ours or that of any other country, 
and it applies the principle of the separation of powers in its own way, 
combining legislative and judicial functions quite differently from elsewhere. 
To understand this chapter properly one would have to dig very deep into 
Swedish public life. 

It would be fair to say that the other three contributions are not 50 
illuminating as those which have just been mentioned, malnly because they go 
over ground which has long been worked outside the Scandinavian countries. 
Perhaps the most accessible is Professor Alf Ross’s article * Tà-tà," which 
has already appeared in the Harvard Law Review. The author uses a simple 
allegory to show that many legal concepts, such as rights, could be dispensed 
with as unnecessary middle terms in legal reasoning, but are none the less to 
be retained as means of introducing some general system into the law. This 
is very much in line with modern methods of legal analysis. Professor Arn- 
holm’s * Some Basic Problems of Jurisprudence” is from a review of another 
of Professor Ross’s writings. It is mainly concerned with the definition of 
gjeldende reti, which is consistently translated “valid law," but which would 
perhaps be more intelligible to English readers if expressed as “the law 
actually in force at any given time.” His problem is really our old one of 
distinguishing what is law from what ought to be law, and it is peculiarly 
difficult for & Norwegian jurist because of the lack, already alluded to above, 
of any strict hierarchy of sources and the greater likelihood there than here of 
good law becoming bad law and vice versa, without the intervention of an Act 
of Parliament. The author is rightly dissatisfled with a deflnition of valid law 
as something that will actually survive in the future; for he is convinced that 
a judge, in applying, as he must do, the existing law, is not merely spotting 
the probable survivor among competing rules. Hence comes the difficulty, 
which for him is very real, of how it can be said that a dissenting judge ts 
fulfilling his duty to apply the existing law. Nor—and in this he disagrees 
with Professor Ross—will he have it that the law is merely, or even primarily, 
a set of directives to judges. It is surely aimed at the ordinary man, and in 
the best of worlds would be obeyed by him to the extent of giving the judges 
nothing to do. The article is essentially critical and leads to no conclusion. 

Professor Gihl’s * The Legal Character and Sources of International Law” 
goes over old ground. He shows how untenable are all the ordinary explana- 
tions of international obligation and comes, if I understand him rightly, to the 
conclusion that international law is just customary law. “It 1s impossible to 
find any ‘foundation’ for this law, whether in the will of the state or in any 
*basic norm, which gives its rules validity as rules of law. Nor is this 
necessary. It is sufficient to be able to establish its exlstegge by empirical 
means.” ‘Thus he infers also that the sources of international law are 
ultimately only one, namely custom, and he ends by saying “ As always when it 
is a patter of determining the content of international customary law, the 
problem is historical in nature.” , T 

To sum up, all these authors are living in an atmosphere which is very 
natural They liwe in a world where law is not imposed from above but in 
which it is peculiarly difficult to distinguish what is aw from what ought to 
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be law, in which authority, such as it is, is used to formulate the results of 
enlightened inquiry, and in which a formalised natural law has very little 
meaning. ` In other words it is a very “uncontinental” atmosphere but one 
very like our own without the excess of stubborn technicalities from which we 
suffer. 

F. H. Lawsox. 


. 


CONSTITUTIONAL Laws OF THE COMMONWEALTH, Vor. I, THE 
Monarcuzes. By Sm Ivor JENNINGS, K.B.E., Q.C., LITT.D., 
LL.D., F.B.A., Master of Trinity Hall, Cambridge. [Oxford: 
Clarendon Press. 1957. 496 pp. 50s. net.] 


Jenninas and Young's Constitutional Laws of the British Empire, published 
in 1988, became Constitutional Laws of the Commonwealth in the second 
edition of 1952. The third edition, appearing properly under Sir Ivor J ennings' 
sole name, is to be divided into two volumes of which this, the first, covers 
“the Monarchies. Although telling us little about the structure of Colonial 
constitutions compared with Wight's British Colonial Constitutions, 1947, 
the work has for twenty years been an indispensable source book for students 
of the constitutional laws of the former Dominions. The main change in 
the new edition (apart from the relegation of India and Pakistan, though 
not the Indian Independence Act, to a separate volume) is the inclusion of 
reports of the South African Coloured Voters’ Case and High Court of 
Parliament Case. The commentary has recelved small alterations here and 
there, for example, to take account of the accession of Queen Elizabeth II and 
the royal style and titles in the various Commonwealth countries, to revise the 
passages on the sovereignty of Parliament and on judicial references to 
reports of Imperial Conferences, and to note the grant to the Canadian 
Parliament in 1949 of a limited power of constitutional amendment. The 
arguments concerning parliamentary sovereignty at pp. 124-195 and 184- 
185 carry the matter a little further than the previous edition. Thus the 
statement * Parliament is not & soverelgn body" (2nd ed., p. 188) becomes 
“the law does not say that Parliament is sovereign” (8rd ed., p. 185). But 
the passages, necessarily brief, do not convince. Apart from The Prince's Case 
there are numerous judicial dicta, and as for writers Dicey was but following 
Coke, Bacon, Blackstone and many others. How does one "prove" a legal 
proposition? And is it right to tell students that Parliament could confer 
sovereignty on itself by its own Act? At least we are spared the argument 
from Trethowan’s Case: indeed, Sir Ivor admits at p. 51 that the power of 
constitutional amendment under section 5 of the Colonial Laws Validity Act 
“js not of the ‘soverelgn’ kind possessed by the United Kingdom Parliament.” 

Sir Ivor’s gifts are better employed than in the dull mechanics of revising 
textbooks, but if he had the time he could make the book better than it is, 
especially in relation to Canada and Australia. The section on the judicial 
interpretation of the Canadian Constitution (pp. 188 et seq.), although it talks 
of “recent” tendencies, is written as if the Privy Council still interpreted 
that Constitution, and there is no cross-reference to the abolition of Canadian 
appeals to the Privy Council which was held valid in a case reported in 
another part of the book. A second edition of Kennedy's Constitution of 
Canada was published in 1987 (p. 185n.), and “ Legislatives” (p. 187) is a 
misprint surwaing from the first edition. The commentary on the 
Australian Constitution, although it refers to some cases from the First 
World War, makes no reference to decisions on the defence and external affairs 
powers during or grising out of the Second World War. Indeed, only two 
cases decided in the last twenty years are mgntioned. The report of one of 
these—the Bank Nationalisation Case—was included in the second edition 
but it still does not appear in the table of contents. A dse referred to at 
p. 274 as “recent” was reported in 1935. We might have expected some 
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discussion of R. v. Foster (1949), Jehovah’s Witnesses (1949), the Communist 
Party (1951) and Nelungaloo Pty. (1951). Section 74 of the Australian 
Constitution is once more inaccurately set out at p. 269; and in a sentence on 
p. 261 that has been amended to include the Cocos Islands, Nauru is still said 
to have been “ acquired” by Australia. Chapter 7 is not very enlightening 
about the constitutional struggle in South Africa, but the report of the 
Senate Act Case was, unfortunately, not available. 

There are a few doubtful remarks in the first two chapters, which *are 
concerned largely with Colonies and Protectorates. We are not yet satisfied 
with the exposition at pp. 40 and 47 of the principle of Campbell v. Hall. 
Sammut v. Strickland is at last brought in, but we submit that it did not 
follow Campbell v. Hall on the point mentioned in the text. British Protected 
Persons are inadequately dealt with at p. 15, and the statement at pp. 17-18 
concerning acts of the Crown in Protectorates is probably too wide. The 
reader is referred at p. 124n. to the second edition of Kelr and Lawson, and 
p. 182 repeats the misleading statement that the Statute of Westminster 
repealed the Colonial Laws Validity Act. The Appendix again sets out 
the first six sections of the British Nationality Act, 1948, without indicating 
that they do not constitute the whole Act. The provisions relating to British 
Protected Persons might well have been included, together with extracts 
from the Order in Council of 1949. 

The inclusion in this volume of a chapter on the Republic of Ireland 
appears at first sight paradoxical, since it is neither a monarchy nor a member 
of the Commonwealth; but its constitutional position is, of course, anomalous, 
and the presence of Chapter 9 is justified by convenience. Volume II on the 
Republics will be eagerly awaited for Sir Ivor’s comments on the Constitutions 
of India and Pakistan. We hope the independent Federation of Malaya will 
be included, although it is not a Republic (nor a realm of the Queen), for its 
Constitution would provide a most interesting comparison with the other two. 


O. Hoop PruirriPs. 


JUDICIAL REVIEW IN THE ENGLISH-SPEAKING WonLp. By EDWARD 
McWriney, Associate Professor of Law in the University of 
Toronto. [Toronto: University Press. London: O.U.P. 1956. 
xiv and 201 pp. 68s. net.] 


Proressor McWuinney has written a short book on a large theme, and he 
has chosen to direct his fire against a large target. His theme is judicial 
interpretation of constitutions in the Commonwealth, the Republic of Irelgnd 
and the United States. His target is judicial positivism. “The major vice 
of all the decisions of the Privy Council and of the local courts in constitu- 
tional matters,” he writes (at pp. 29-80), is “their incurable positivism, which 
has obscured the process of analysis of the conflicting interests involved in the 
cases before the courts and thereby prevented any very conscious, intelligent 
balancing of those interests to arrive at the end decision.” In so far as policy 
considerations have in fact intruded into the process of making decistons, they 
have entered silently through the back door. The weakness of the positivist 
attitude is “the failure to recognise that it is not a choice between judicial 
policy-making and absence of judicial policy-making; but between policy- 
making based on a full and open canvassing of alternative lines of action and 
policy-making in the dark.” The prevalence of the positivist approach to 
adjudication is attributed to the narrowness of the professiofffl traditions gf 
the common law and, in particular, to the deficiencies of legal education, which 
fails to give the lawyer that broad training in the social sciences which is 
assumtd to be necessary for the handling of public law issues. 

It is possible to point to a tumber of cases on the interpretation of the 
Canadian and Australian Constitutions in which the decisions were almost 
certainly influenced by judicial views on political, social and economic policy 
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which were unacknowledged, or only hinted at, in the judgments. One may 
reasonably object to this excess of diffidence and argue that the judges should 
be more frank in declaring their positions and that, as in the United States, a 
wide range of facts that are at present inadmissible as evidence should be 
admitted and openly scrutinised in constitutional cases. Professor McWhinney 
is not unaware of the dangers of enlarging the traditional conception of the 
judicial function, as he shows in his interesting discussion of the competing 
phMosophies of judicial activism and judicial self-restraint in the American 
Supreme Court. He does not commit himself unequivocally to either philo- 
sophy and appears to lean in favour of a more or less pragmatic approach. 
A plea for overt recognition of the creative role of the Judiciary in matters 
that are the subject of political controversy and legislative prescription raises 
a host of problems, and it would be unfair to criticise an essayist for 
suggesting only tentative answers to them. Professor McWhinney writes 
primarily as a critic of existing methods of interpretation, and it is as a critic 
that he is to be criticised. His readers must be forgiven 1f their view of his 
target is often blurred and if the target sometimes appears to change shape. 
There are times when it is not clear whether he is attacking “ pure” positivism, 
pseudo-positivism (judicial legislation under the guise of pure positivism) or 
both simultaneously. His use of the term “positivism” to cover a miscellany 
of judicial concepts and techniques of which he disapproves does not facilitate 
identification. And to the extent that he sees the typical judicial approach 
as entailing the treatment of a constitution as “an ordinary statute, to be 
construed restrictively and without regard to the policies that the instrument 
is intended to embody” (see p. 186), he over-simplifles the situation. The 
rules of statutory interpretation (which one might have expected the author 
to subject to thorough analysis) do not preclude the courts from considering 
the policy behind a Constitution Act or any other statute, provided that the 
policy is discernible without recourse to inadmissible aids. Moreover, appli- 
cation of the cardinal principle of interpretation, the literal rule, does not 
necessarily lead to a “restrictive” interpretation either of the Constitution 
Act or of legislation that has been enacted in reliance upon it. A literal 
interpretation of the distribution of powers under sections 91 and 92 of the 
British North America Act would probably have supported the validity of a 
number of enactments by the Canadian Parliament which were in fact held 
to be unconstitutional. The use of familiar principles of statutory construc- 
tion in interpreting the Australian Constitution has (with two or three 
important exceptions) favoured the expansion of Commonwealth powers. It 
ig true that common-law presumptions of legislative intent can be, and have 
been, invoked to justify the invalidation or narrow interpretation of various 
enactments impinging on common-law proprietary and contractual rights. 
But Professor McWhinney exaggerates the vitality of these presumptions. In 
seeking to establish that in the United Kingdom the judges regard legislation 
as an intruder upon the preserves of the “ordinary” law he cites only cases 
décided before 1989; his subsequent discussion of Liversidge v. Anderson does 
little to dispel the misconceptions that will have been created in the minds 
of those readers who are wholly ignorant of the record of the English courts 
in public law cases since 1989. Here, as elsewhere, one feels that the author 
has shown a lack of discrimination in his assaults on existing judicial attitudes 
and, in particular, in his failure sufficlently to emphasise the diversity of the 
canons of statutory (and constitutional) interpretation to which the courts 
are entitled tapok, and do look, for guidance. Too often one is left wishing 
that Professor McWhinney would curb his enthusiasm for sweeping generalisa- 
tions and get down to brass tacks. 

The book includes a useful chapter on the Courts and the Constitution in 
Catholic Ireland, another on the Constitution gnd Race Relations in the Union 
of South Africa (in which, however, the erat constitutional cases of 1952 
are disposed of very perfunctorily), and a chapter on Constitutional Experi- 
ments in the Republic of India, Ceylon and Pakistan. The value of the 


Jax. 1958 ! REVIEWS 111 


last-mentioned chapter is questionable. The author frowns on the tendency 
towards the “mechanico-positivist approach” in the jurisprudence of the 
Indian Supreme Court; but he considers only two of its decisions. On Ceylon 
he cites no case at all, although an important decision on the Constitution has 
already been given by the Privy Council. He deals briefly with the Pakistan 
constitutional crisis of 1954-1955, but unfortunately he appears to have been 
unaware of the remarkable decision of the Federal Court given on Special 
Reference No. 1 of 1955—a case which provides more material for an essay 
on judicial self-restraint than any examined in the book. 
S. A. vg Surri 


Tue ENGLISH PENAL System. By WiwirsED A. ELKIN. [Penguin 
Books, Ltd., Harmondsworth, Middlesex. 1957. 288 pp. 
(with index). 8s. 6d. net.] 


Turis is the best short account of the English penal system with which I am 
acquainted. Miss Elkin’s papers on penological subjects published in the 
Howard League’s Journal and elsewhere, her excellent book on Juvenile 
Courts, and her well-known survey (with Rev. Kittermaster) of the Borstal 
system have already established her position as one of our very few authorities 
on penological problems, and this volume, short as it is, will undoubtedly 
enhance her reputation. 

After introductory chapters in which she discusses the aim of our modern 
penal system which has during the present century become increasingly and 
substantially reformist in character, and the number and types of offenders 
with which it is called upon to deal, Miss Elkin grapples with the main 
subject-matter of her book, the methods of treatment which are now avail- 
able, and in use, for dealing with criminals. These she considers under four 
heads: those available generally, those available for treating juvenile 
offenders, those available for habitual offenders, and those available for young 
adults. Her scheme of arrangement, however, involves her in difficullies which 
rather upset the balance of her book. It results for one thing in the chapter 
on the young adult offender belng postponed until almost the end (for the 
whole treatment of the prison system comes in between). The result is that 
the study of the youthful offender in which Miss Elkin is, as one would expect, 
at her sympathetic best is broken up into two widely separated parts, and 
these parts are not halves; for evidently feeling, as she approached her 
Borstal chapter, that her space was becoming limited, she begins to compress 
her material, and that chapter, to which one had naturally looked forward 
with particular interest since & good deal has happened in connection with 
young adult offenders since her book on Borstal appeared, is somewhat 
disappointing. 

'The great value of & short survey of this kind, when it is as well done 
as this is, is that it enables one to get a general impression of the whole system, 
to note its growing points, to see where and why the administrators have 
failed to carry through policies laid down for them by Parliament, and to 
place the penological problem in its context with those of the other social 
services. 

One of Miss Elkin's most valuable points is her demonstration that the 
penal system stands too much apart from the welfare State which has been 
in the building during the present century. Prisons and all thagesort of thing 
got off to a much earlier start, a bad one, in a social context very different 
from that existing today. No real effort at integration has ever been made, 
and this is no doubt one of the main reasons why progress on the penal front, 
real as it has been, has been, on,the whole, so halting and disappointing. It 
ig fairly clear from Miss Elkin’s pages that one of the sources of difficulty is 
institutional, arising from the fact that for reasons of history penal administra- 
tion lies with the Home Office. This department which is directly responsible 
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for the treatment of juvenile offenders, and indirectly for the whole prison 
System, since it controls the Prison Commission, has neither experience in 
education nor in medical psychology, which are the two main roads along 
which penological progress is being made. Because over the past generation 
we have been fortunate to have at the Home Office a number of able and 
enlightened officials handling these problems, advances in certain directions 
have been made, but Miss Elkin shows how often that department has taken 
a line of its own on educational and other matters where one would have 
expected the development of & common policy with the Ministries of Educa- 
tion and Local Government: one need only mention as illustration the 
positions of probation officers and children's officers which are hardly tied up 
at all, though in practice a close liaison is sometimes found to exist between 
them. 

But it must be confessed that there is no public enthusiasm at present for 
integrating the penal system into the welfare Statea The ordinary citizen 
remains intensely suspicious of the criminal and grudges every penny spent 
on the prison and other penal services. Again and again Miss Elkin shows 
how excellent proposals have been held up or come to nothing for want of 
a little money. Every other kind of building has to have precedence of new 
prisons, though most of those now in use are over a hundred years old, and 
some go back to the Napoleonic Wars. On the other hand the probation 
service does seem to be capturing public respect so that money is more readily 
available for it. 

Although the title of the book under review is The English Penal System, 
&nd in discussing it I have frequently used the word "system," there is of 
course no real “system” in existence. This is one of the most valuable points 
brought out by Miss Elkin. Whatever the position under the 1877 Act as 
administered by du Cane and hig first Prison Commission, ever since the 
report of the Gladstone Committee of 1895 we have been feeling our way 
with a series of experimental measures some of which have been admirably 
successful like the Probation Service, on which Miss Elkin gives an under- 
standing report, and others have failed or been only partially successful, 
such as the treatment of the long-term recidivist. 

Miss Elkin’s book suggests that future progress is most likely to be 
achieved in this empirical and typically English manner. Nothing could be 
more instructive—and indeed encouraging—than the growth of the open 
prison over the last ten years or so. This resulted from the impact of war 
conditions upon an experiment which was being carried on at Wakefield 
Prison: of this the Prison Commission were fortunately quick to grasp the 
significance. One has the feeling, however, that most of these developments 
have been improvisations from accidental discoveries rather than the result 
of a planned programme. Indeed without the research which so far has been 
only sporadically provided within very limited fields of penological study by 
such organisations as the Institute for the Study and Treatment ‘of Delinquency 
it is difficult to see how any really scientifically based policy of penological 
development could have been put into effect. The Home Office some years ago 
included what could only be regarded as a token amount for research in its 
estimates, but this encouraging gesture has hardly been followed up, though 
the present Home Secretary has recently given indications of en intention 
to treat research seriously. 

It is to bowgoped that Miss Elkin will produce a further edition of her book 
before long. Although published in 1957 the material discussed is seldom 
later than 1964. By that year sufficient progress had not been made with some 
of the more impgrtant innovations of the Criminal Justice Act, 1948, to 
enable even a tentative estimate of their yalue to be formed, witness the 
arrangements for corrective training, and others, such as the remand centres, 
still wanted administrative implementation. The positiom was, and remains, 
somewhat fluid, so that any account which attempts to do more than describe 
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the mere machinery—and one of the valuable features of Miss Elkin’s book 
is that she continually essays estimates of its working—must of necessity be 
exceedingly tentative. There is need that surveys should be carried out regu- 
larly and at fairly frequent intervals. We could do already with another edition 
of Sir Lionel Fox's admirable book on our prisons of which Miss Elkin naturally 
makes & good deal of use. 

C. 


Tae ErnkwxNTS or Income Tax Law. By C. N. BEATTIE, LL.B., of 
Lincoln’s Inn, Barrister-at-Law. Third Edition. [London: 
Stevens & Sons, Ltd. 1957. 228 pp. 27s. 6d. net.] 


Tuose who have the second edition of Mr. Beatties book will require no 
recommendation to buy the third edition. The case law alone which has been 
produced by the four years that have elapsed since publication of the second 
edition would be sufficient justification: moreover, there are now sections on 
Pension Schemes, Overseas Trade Corporations and Double Taxation, which 
did not appear in the former edition. 

“The book,” says the author in his Preface, “is written for law students.” 
This is certainly true, in that it deals with income tax law and not with 
accountancy, and gives few examples worked out with figures. The present 
writer questions whether this is altogether wise, as it tends to encourage the 
law student to believe, as many lawyers are prone to do anyhow, that arith- 
metic is a science or mystery of which he cannot claim to have any knowledge. 
Apart from this possible defect, however, the book is ideally suited for the 
student: it is lucid and readable, and its style is elegant; it is content to state 
the law as it is, without promenading the author’s pet theories concerning the 
law as it ought to be; it tends to make the rules appear a little simpler than 
they in fact are; it does not reproduce lengthy extracts from the Income Tax 
Act, 1952, in full, but digests them; it is easily portable; and it costs only 
278. 6d. The objection may be made that it does not encourage the student 
to adopt a critical approach to the law. This is true, but the explanation 
surely is that, by the time the student starts on income tax law, he should 
already be equipped with a critical approach: if he is not, he cannot learn to 
develop it in respect of income tax until after he has assimilated a very great 
number of rules of law. 

In the opinion of the reviewer this book is also to be recommended to 
practitioners. It is not enough in itself, but any solicitor who has this book 
and an annotated volume of the Income Tax Act, 1952, and the subsequent 
Finance Acts, should be able to ascertain in almost every case what is the 
exact rule of law of whose existence he has no knowledge beyond mere 
suspicion. If there exists any solicitor whose knowledge of income tax is so 
hazy that he does not even suspect the existence of the major rules, he would 
do well to buy this book and read it from cover to cover. 

D. C. Porrer. 


ODGERS’ PRINCIPLES OF PLEADING AND PRACTICE IN CIVIL ACTIONS 
IN THE Hren Court or Justice. By Basu. Anrony Harwoop. 
Sixteenth Edition. [London: Stevens & Sons, Jtd. 1957. 
xxxvii, 401 and (appendices) 109 (index) pp. 21. £2 10s. net.J 


Ir the “White Book" may be regarded as the “ Bradshaw” of the traveller 
in the'law in the realm of procedure, Odgers on Pleadinf and Practice may 
well be regarded as the * Baedbker? guide not only to explain the * how" 
but also the “why,and wherefore” of the intricacies of practice in the major 
spheres of civil litigation. It has never lost its position as the textbook par 
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excellence since it first appeared from the pen of its original author, the late 
William Blake Odgers, well known for many years ag the author of a textbook 
on the Law of Libel and Slander, the first Director of Legal Studies of the 
Council of Legal Education and a greatly esteemed Master of the Bench of 
the Middle Temple. The present edition has appeared within two years of its 
predecessor and under the hand of the same editor of that edition, Master 
B. A. Harwood. ; 

“New rules and decisions have called for this latest issue and have afforded 
the learned editor the opportunity for such general revision as has been 
thought desirable. Originally the book was limited to the practice of the 
Queen’s Bench Division of the High Court, but more recently it has been 
extended to include a couple of chapters dealing more particularly with the 
Chancery Division, running to some twenty-seven pages, which come from the 
pen of Mr. Raymond Walton, of Lincoln’s Inn, who was the first to contribute 
this desirable accession to the range of the book. These chapters afford a 
brief but admirable conspectus of the methods of Chancery litigation, using 
the latter term in its broadest sense. 

An outstanding characteristic of Odgers on Pleading and Praotios has been 
from the very first its readableness, no easy task for an author to accomplish 
in a sphere which does not immediately suggest itself as susceptible thereto, 
and when it first appeared in 1891 this was the more remarkable, as, generally 
speaking, readableness was not an omnipresent feature of the then current 
textbooks. For the size of the work it is astonishingly comprehensive and 
well documented, not merely by the citation of authorities but also by the 
praiseworthy practice of providing pithy statements of the salient principles 
laid down or enunciated by the cases, as well as the gist of valuable judicial 
dicta presented by way of illustration. Some seventy-six pages are devoted 
to examples of pleadings. Of statements of claim, over thirty are devoted to 
proceedings in the Queen’s Bench and only two to the Chancery Division, and 
there are no defences which seem particularly designated as specifically 
associated with the latter Division, although more than one might well relate 
to proceedings which could be taken therein. It would seem to be an advan- 
tage if in a future edition the related pleadings were grouped together so that 
where a defence or later pleading has reference to a particular statement of 
claim the reader at a glance could have the set of pleadings in the action before 
him. Specimens of other forms for the initiation of Chancery proceedings 
might usefully be added. 5 

There appears to have been an oversight at p. 490 at Precedent 95 where 
reference is made to a memorandum sufficient to satisfy the Statute of Frauds. 
Tiis clearly should have referred to the Law of Property Act, 1925, which in 
this behalf replaced the Statute of Frauds; nevertheless the reputation of the 
book for reliability is well maintained. 

Notwithstanding the scope of subject-matter dealt with, the book remains 
of convenlent size, a great merit in a work which has always proved to be a 
constant companion in the study and practice of litigation. 


BertTeam B. Bewas. 


ANNUAL SURVEY OF SourH Arrican Law—1955. By the Faculty 
of Law of the University of the Witwatersrand. [Cape Town: 
Juta &efo., Ltd. 1950. 45s. net.] 

Taux first volume of this excellent publication in 1947 covered 150 pages, the 

‘one under review 858 and the 1956 volume, which has since appeared, 450. A 

tendency to swell the contents can hardly bg avoided but the stage has now 

been reached at which few people will read the Survey from cover to cover, but 
many will consult the sections in which they are specially interested. When 
the general standard is so high it is invidious to do more than mention the 
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outstanding contributions. I found Professor Ellison Kahn’s account of the 
Government’s efforts to secure the separate representation of coloured voters 
cool and extremely lucid, and greatly admired the way in which Mr. Millner 
made an interesting narrative of the unpromising section on “ Miscellaneous 
Legislation and Cases.” The citation from Broome J.P. on p. 831 should 
read “The primary function of the court is to decide justiciable issues” not 
“ justifiable issues.” 
A. M. Hoxonf. 


BILATERAL STUDIES IN PRIVATE INTERNATIONAL Law. No. 4, 
American-German Private International Law  [American- 
German Private Law Relations 1945-1955]. New York. 
By Marr Domxe. 1956., 144 pp. including Table and 
Indices. No. 6, American-Greek Private International Law, 
New York, 1987. By ALBERT A. EHRENZWEIG, CHARALAMBOS 
FRAGISTAS and ANTHANASSIOS YIANNOPOULOS, 111 pp. including 
Tables and Indices. No. 7, American-Danish Private Inter- 
national Law, New York, 1957. By Arran Pum, 79 pp. 
including Index. [New York: Oceana Publications. ] 


Tue Parker School of Foreign and Comparative Law of Columbia University 
and the editors, Professors Nussbaum and Reese, are to be congratulated 
upon boldly breaking new ground with this series. The authors are acknow- 
ledged experts in their respective fields and have contributed valuable manuals 

One of the difficulties which face counsel in advising in conflict cases is 
the fact that sooner or later he must advise his client that the issue depends 
on & question of foreign law which must be proved. These works will not 
enable counsel to advise on foreign law but they will enable him to know what 
attitude to adopt in approaching the foreign lawyer for advice. This is 
comparative private international law in a most practical fashion and fully 
documented with references to cases and legislation. What, however, is most 
important is the fact that the authors have had the good sense and originality 
to include in their work the relevant bilateral treaties affecting private inter- 
national law—the 1954 Treaty of Friendship Commerce and Navigation 
between the U.S.A. and the Federal Republic of Germany, the 1957 Treaty 
of the same style between the U.S.A. and Greece, and the treaties of 1826 and 
1951 between the U.S.A. and Denmark. The treatment of nationals, com- 
panies, property and vessels, especially the most-favoured-nation clauses, are 
part of the law of the land in the U.S.A. when part of a self-executing treaty 
and thus public international law agreements form an important part of the 
private international law of that country as it does of others, a fact which 
in the past has too often been neglected. We sincerely wish this series the 
success it most certainly deserves. 

B. A. WonTLEY 


Books and Publications received : — - 

Currry oN Conrracts. Vol. 1. General Principles. Third Cumula- 
tive Supplement to the 21st Ed. Vol. 2. Specific Contracts. 
Third Cumulative Suppfment to the 21st Ed. (To September 1, 
1957.) By [. Maurice DRAKE, M.a. Supplement to Vols. 1 and 
2 together at 6s. 6d. net. [London: Sweet & Maxwell, Ltd.] 
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CLERK & LiND8SELL ON Torts. Third Cumulative Supplement to the 
Eleventh Ed. (To September 1, 1957.) By F. MAURICE DRAKE, 
M.A. 6s. 6d. net. [London Sweet & Maxwell, Ltd.] 

NETHERLANDS LEGAL PROVISIONS ON COMPANIES LIMITED BY SHARES. 
[Leiden: A. W. Sijthoff. 1957. 29 pp.} 

JOURNAL OF THE COMMISSION OF JURISTS. Vol. I, No. 1. Autumn 
1957. 150 pp. 47, Buitenhof, The Hague, Netherlands. 
SATURN. E Review. Vol. III, No. 4. August-September, 
1957. 129 International Commission Against Concentra- 

tion Camp SHEER 5 rue Daunon, Paris, 2*. 

LEGISLATION OF PoLAND. SarETY AND HyGreNE AT Work. Polish 
Institute of International Affairs. 145 pp. 

ABOLISH THE BLíAsPHEMY Laws. By Rosert SAW. Ponranp. [The 
Society for the Abolition of the Blasphemy Laws. 40 Drury 
Lane, London, W.C.2. 15 pp. 6d.] 

Unrrep Nations. Repertory of Practice of United Nations Organs. 
Table of Contents. and Subject of Index to Volumes I-V. 
816 pp. New York. 1957. 22s. 6d. H.M. Stationery Office. 

Tue LawvER'S COMPANION AND Diary. 1958. Editors: W. H. 
RepmMan and Lxzsur C. E. Turner. 2159 pp. [London: 
Stevens & Sons, Ltd. £1 7s. 6d.] 


Tur Daarr CODE or OFFENCES AGAINST THE PEACE AND SECURITY OF 

AND THE DRAFT STATUTE FOR AN INTERNATIONAL 

Crimmat Court. Memorandum submitted to the General 

Assembly of the United Nations by the Institute of Jewish 

Affairs. World Jewish Congress. 15.East 84th Street, New 
York 28, N.Y. 


` CHARLESWORTH ON -NEGLIGENCE. First Supplement to the Third 
Edition. (To September 1, 1957.) [London: Sweet & Max- 
well, Ltd. 6s. 6d. net. ] 

YEARBOOK OF THE INTERNATIONAL Law Commission, 1957. Vol. I. 
282 pp. United Nations. 

Dymonv’s Dears Duties. Twelfth Edition. Second (Cumulative) 
Supplement (to August 81, 1957). By Rosert Dymond and 
Rerama K. Jouns. xv and 122 pp. [London: The Solicitors’ 
Law Stationery Society, Ltd. 15s. net.] 

THE AMERICAN JOURNAL OF Lecar History. Vol. 1, Nos. 1 to 8. 
Published by Temple University School of Law. 1715 North 
Broad Street, Philadelphia 22, Pa. $7.50 per year. 

NEWPORT AND PruNxETT: Income Tax, Law AND PRACTICE. 
Twenty-seventh Edition. Supplement to August 1, 1957. 
[London: Sweet & Maxwell. 8s. 6d. net.] 

THe Fururzt or Lecar Am. By Permer Benenson. Fabian 

*..  Reseaggh Series. 85 pp. [Fabian Society, 11 Dartmouth St., 

- S.W.1. 8s.] 

© INTERNATIONAL POLITICAL Science AssTRACTS. Vol. VII, No. 2. 
1957. Abstracts of Articles published from January to March, 
1957. 824 pp. [Oxford: Basil Biackwell. 12s. net.] ' 

Tug HUNGARIAN SITUATION AND THE RULE or Law. International 

Commission of Jurists. The Hague. 1957. ° 144 pp. 
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THE PURPOSES OF 
CRIMINAL PUNISHMENT * 


I. Tee NATURE OF PUNISHMENT 


Tur idea of punishment, and a sense of the need for it in certain 
circumstances, has probably existed as long as man himself. Human 
beings have a long childhood. For many years they remain depen- 
dent upon their parents for food and shelter. During this period 
they have to adapt to the customs and manners of the community 
to which they belong, and the more complex that community, the 
more numerous the rules of conduct they must learn to observe. 
Now, every child learns how to conduct himself by a system 
of rewards and punishments. Thus, punishment has been the 
experience of every one of us, and of mankind in general, since 
time immemorial. It has entered deeply into our imagination, and 
we are used to the idea, and even to the expectation of it. It is 
not surprising that in time we have built a set of arguments to 
justify it. Not all of these stand up to rational examination. Some 
are very ancient and have profound psychological roots; others, 
more modern and sophisticated, are not necessarily sounder for 
that reason. And in any case, though some of the older arguments 
may be consciously rejected, they have a habit, like wolves in 
sheep’s clothing, of showing through in unexpected places. 


One view of fundamental importance and great antiquity is - 


that the purpose of punishment is expiation. Many different strands 
of thought come together in this idea. On the one hand, the 
offender must atone for his crime with suffering. On the other, 
once the punishment has been inflicted, there is implicit in expiation 
the idea of a squaring of accounts. The crime has been “ paid for ” 
by the punishment, the slate is clean again. This principle of 


some sort of balance between crime and punishmeniemeeure- mise e 


in the doctrine of retribution, and it is often difficult to disentanglt 

one concept from another. Even the oft-quotéd lem talionis itself 

could justifiably be quoted within the context of exfiation, not least 

* Founded on University of London Special Lectures on Laws delivered at 
University Collefe, London, in February, 1957. 
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because the real purpose of the law was to balance penalties—an 
eye for an eye, and a tooth for a tooth, and a life, yes, but only 
for a life. 

It may even be said that atonement, in the Christian sense of 
repentance, has made penal reform possible. And certainly, once 
a crime has been paid for, and society feels that the account has 
been squared, there is a greater readiness to come to the offender’s 
aid, a readiness which may have helped to bring about such 
voluntary bodies as the Discharged Prisoners’ Aid Societies. Yet 
this positive result is sometimes counterbalanced by the negative 
effect which the belief in expiation has on some offenders. They 
come to feel that when they have served their sentence, the slate 
has been wiped clean and that they are therefore free to commit 
new offences. ` 

This creed of some habitual old lags is reminiscent of the times 
when penances, originally exacted by the Church to effect a process 
of spiritual regeneration, deteriorated into indulgences which per- 
mitted a man to anticipate future sins by building up a treasury 
of good works, a sort of credit account against which forbidden 
pleasures might be balanced. 

Finally, the idea of “‘ purging ” guilt, or sin, or crime, by 
suffering, is implicit in expiation. I may here refer to the sense of 
pollution which many primitive tribes feel if an offence against the 
gods has been perpetrated, and their fear of being contaminated. 
Purification through suffering is thus a most, ancient belief and also 
occurs in various religions. In the Middle Ages, it was this belief 
that gave rise to some of the more sadistic practices tolerated by 
the Church, and it continues to be carried to extremes by certain 
sects who practise seli-flagellation. 

The idea that the element of expiation should deliberately 
enter punishment is today rejected by many. Sir Leo Page, in his 
Crime and the Community,! for example, roundly states that he 
believes it to be not only wrong but actively mischievous: 

** For be it once accepted that expiation is a necessary con- 
stituent of the punishment of the offender, then, whenever the 
courts of law found a defendant guilty of a legal offence, they 
would be bound to impose such a penalty as to cause him pain 
and suffering." 

To do this would impose on courts the duty to determine the 
degree of pain precisely adequate to expiate moral guilt. That 
is patently impossible. To assess the moral culpability of a man 


LL x0lxezdhg ability to look into his heart, to take account of the 


strength of the temptations to which he was subjected, as well 
as of the conditions which have made him what he is. Moreover, 
the theory of expiation rests upon the premise that it is man’s 
duty to punish sin—a legacy from the times of taboo-breaking, 


1 Grime and the Community, Page (Sir Leo), p. 67. j 
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when crime and sin were in fact synonymous. But now it is 
recognised that there are many sins which are not crimes, and 
equally that there are many legal offences which are not sins. 
The distinguished Italian criminologist Enrico Ferri ? put the matter 
succinctly : 

** The question of the moral guilt of a criminal, or of any 
other human being, lies within the domain of religion and of 
moral philosophy . . . the State and its system of criminal 
justice can do no more than adopt such measures to defend 
the community against criminals as are reasonable in them- 
selves, and proportionate to the danger threatened to society.” 

So much for expiation. Now I want to turn to another element 
in, or justification for, punishment—and that is retribution. It 
is, of course, linked with the concept of expiation, in that both 
expiation and retribution are to some extent concerned to restore 
a balance. However, whereas the account which is being squared 
when a crime is expiated is felt to be, first, a moral account, and 
secondly, an account personal to the offender (in that he has the 
opportunity to purge his guilt), with the notion of retribution the 
interests of the injured party enter into the balance. Retribution 
is revenge for an injury done. You hurt me, and I will hurt you. 
Indeed that is its literal meaning. And if I cannot hurt you 
myself, I demand that you should be hurt by others. The desire 
to make the offender suffer, not because it is good for him (as 
when guilt is purged by suffering), not because suffering might 
deter him from further crime, but simply because it is felt that 
he deserves to suffer, is the essence of retribution. 

The desire to hurt the thing that hurt you is as old as mankind 
itself and can be shown to have existed throughout the history 
of punishment. Jt applies to animals and inanimate objects as 
well as to human beings. It is what makes us kick the table-leg 
on which we stub our toe. Seagle, in his History of Law, tells 
of the old Hebrew rule of stoning an ox to death if it killed a 
man. In ancient Athens, an axe which had injured a man could 
be tried, and if found guilty, punished by being hurled over the 
city boundary. According to Herodotus, Xerxes whipped the 
Hellespont with 800 lashes because a storm wrecked his bridge. 
Calvert? quotes a case in 1886, at Falaise, where a sow was “ sen- 
tenced to be mangled in the head and forelegs and then hanged 
for having torn the face and arms of a child, and thus caused its 
death." And in 1685, the church bell of La Rochelle was whipped 
and buried in the earth for having assisted heretics. s 

Some progress in ideas has been made, but the“doctrine of" 
retribution was stil roundly defended by  eighteenth-century e 
philosophers like Kant* who claimed that pugishment was a 

* 
2 Ferri (Enrico), Criminal Responsibility. 
3 Calvert (E. Roy®, The Lawbreaker, p. 4. 
4 Kant (E.), Metaphysik der Sitten. 
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* categorical imperative" and declared that ‘punishment... 
must always be inflicted upon the offender for the sole reason that 
he has committed a crime.” In the nineteenth century, lawyers 
like Sir James Stephen 5 went even further: 


** Tt is highly desirable that criminals should be hated, that 
* the punishment should be so contrived as to give expression to 
that hatred, and to justify it... by gratifying a healthy 
natural sentiment." 
But ‘‘ Vengeance is Mine," said the Lord. And that happens to 
be true. No man can escape the consequences of his action within 
himself. To allow feelings of hatred and revenge to enter into 
the consideration of what is a just punishment is to substitute 
passion for reason. **No punishment can undo what has been 
done," wrote Thomas Hill Green,‘ * or make good the wrong to 
the person who has suffered. What it can do is to make less likely 
the doing of & similar wrong." And philosophers from Socrates 
to Hobhouse have questioned whether the inflietion of evil upon 
anyone can ever be in itself good. 

Such arguments, together with the growing realisation that those 
who commit crimes are not always free agents but, to some extent 
at any rate, at the mercy of constitutional and environmental 
factors, have led to a gradual abandonment of the doctrine of 
retribution. The Home Office, in its Memorandum of Evidence 
to the Royal Commission on Capital Punishment, rejected it. It 
is not, they said, a principle which animates any proposal which 
emanates from the Home Office. 

Sir Leo Page" goes further than that by declaring roundly that 
violence is the child of violence, and that useless punishment pro- 
duces in the offender, not a spirit of meek contrition, but one of 
implacable hostility which, by making his reformation more difficult, 
injures not only him but the whole community. ** We are driven 
irresistibly to the conclusion," he says—and here he quotes the 
great criminologist De Quiros*—*'that the old notion of simple 
retribution, like extinct flora and fauna, has no place in our modern 
world.” 

However, although I do not feel that retribution is one of the 
true objects of punishment, I do not think that it will be easy, 
or even possible, to remove it from our thinking or feeling on 
punishment altogether. In so far as it implies an exact equation 
between the crime and its punishment, it is dangerous and must 
be resisted. *' Equality between crime and punishment is a legal 

ction,” says Grünhut*? quite rightly. .It is arbitrary to fix six 


5 Quoted by Page (Sir Leo), C11me and the Community, pp. 70-71. 

6 Green (Thomas Hill), Lectures on the Pringples of Polttical Obligation. 

7 Page (Sir Leo), Crime and the Community, p. 75. 

8 De Quiros, New Theories of Punishment (Modein Criminal, Science Series) 1911. 
* Grünhut (Max), Penal Reform, p. 4. 
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days, or six weeks, or six months, as the just sentence for stealing, 
say, an old raincoat worth 87s. 6d. But in the sense in which 
retribution implies that a criminal ** deserves ” his punishment, this 
feeling is connected with the notion of justice itself, of justice as 
an ultimate value, akin to the idea of truth, and closely connected 
with the principle of equality. A deserves his punishment, but B, 
if he has been harshly treated by the courts, does not, and it is 
the negative corollary of retribution which makes publie opinion 
rall in B's favour. 

I now turn to the question of deterrence. Here, for the first 
time, we are concerned with something that is aimed at the pro- 
tection of society. By making a certain action a punishable offence, 
we expect that pedple will refrain from committing the offence 
through fear of punishment. However, the fact that people never- 
theless continue to commit the offence is in itself a proof that 
deterrence does not act universally and on everyone alike. 

The purpose of punishment as a deterrent is twofold: individual 
and general. The object is to teach the offender a lesson so that 
he will be deterred from repeating his offence; but it is also to 
demonstrate to the potential offender the consequences if he violates 
the law. Logically, it ought to follow that the more severe the 
punishment, the more certain the deterrent effect. Yet the whole 
history of penal law shows that severity of punishment did not curtail 
the volume of crime. In the time of Queen Elizabeth I, for instance, 
it was a capital offence to pick pockets. Yet the preamble of an 
Act of her reign (8 Eliz. c. 4) sets out that pickpockets were to 
be seen busily plying their trade amongst the crowds which gathered 
to watch the executions of other pickpockets who had been caught 
and condemned to die. Or again, evidence was given before the 
Royal Commission on Capital Punishment, 1866, that a chaplain 
of Bristol Gaol had found that out of 167 persons whom he had 
prepared for death, no fewer than 161 had actually witnessed an 
‘execution. 

Finally, perhaps I might refer to the still widely held belief in 
the general deterrent powers of corporal punishment. The threat 
of a severe flogging, we are told from time to time, would deter 
thugs from committing robbery with violence. Such a belief shows 
the triumph of emotion over reason. When the Departmental 
Committee on Corporal Punishment !? (which had made an exhaustive 
study of the subject, covering some 75 years) reported in 1988, 
they came to the following conclusion: : 


“ After examining all the available evidence, we have Deep" 


unable to find any body of facts or figures showing that the e 
introduction of a power of flogging has produced a decrease in 
the number of the offences for which it may" be imposed, or 


10 ri of the Departmental Committee on Corporal Punishment. Cmd. 5684, 
1988, Reprinted 1952, 
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that offences for which flogging may be ordered have tended 
to increase when little use was made of the power to order a 
flogging, or to decrease when the power was exercised more 
frequently." 
It was on the basis of this Report that judicial flogging was 
abolished, and it is not without interest to note that—far from 
robbery with violence increasing as a result of the abolition of 
flogging—there has, since then, been a fairly steady decrease in 
the incidence of that crime, in a time when other crimes of violence 
have increased. 

The incidence of a particular crime in relation to a particular 
punishment will give some indication of the general deterrent power 
of punishment. As for individual deterrence, we can find out some- 
thing of the effect of a particular punishment by looking at the 
after-bistories of those who have been subjected to that punishment. 
If I may turn once more to corporal punishment, the Departmental 
Committee, to which I have already referred, analysed the careers 
of 440 men convieted of robbery with violence, and found that 
the subsequent careers of the men flogged over a ten-year period 
were worse than those of men not flogged. Their Report goes on 
to say that this result cannot be explained on the grounds that 
the men flogged were the more hardened offenders, as: 

** even among the first offenders, the subsequent record of those 
flogged was less satisfactory than that of those who were not 
flogged. 39 

It is perhaps worth noting also that the effectiveness of punish- 
ment in controlling behaviour has been carefully tested with animals 
in the laboratory. The well-known American psychologist Ruth 
Strang, for instance, in her Contributions of Research to Discipline 
and Control, quotes eighty-eight laboratory studies which show 
that reward was almost universally effective in controlling behaviour, 
whereas in two cases out of every three, punishment had the opposite 
result of that intended. 

But to return to human beings: the belief in the value of 
deterrence rests on the assumption that we are rational beings who 
always think before we act, and then base our actions on a careful 
calculation of the gains and losses involved. These assumptions, 
dear to many lawyers, have long since been abandoned in the social 
sciences. No economist would seriously maintain them today, and 
even to the uninformed the movements of shares on the stock 
Exchange: “Witte one might expect to see Bentham’s principle of 

self-interest ’? vindicated most clearly—demonstrate 
that men’s actions are governed quite as much by fear or greed 
as by reason; and that the ability to ignore hard facts, and to 
see only what you want to see, is shared by a surprisingly large 
and influential section of the community. 

Amongst criminals, foresight and prudent cajculation is even 
more conspicuous by its absence. John Gittens,.a very experienced 
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Headmaster of an Approved School, and also of a special Classifying 
School (which allows him to see a very wide range of young 
delinquents between the ages of eight and seventeen), has some 
pertinent remarks to make on the subject. In his “ Approved 
School Boys ”  —a Government publication issued by the Stationery 
Office—he underlines the boys’ ` 


* inability to foresee the consequences of their actions. Most 
of the troubles that the boys get into are just like running 
one’s head against a brick wall. In boys of a very low io- 
telligence, this is sometimes the result of a genuine inability 
to look ahead and it may reach dramatic proportions—as with 
the boy who pushed his hand through a pane of glass to punch 
another boy." ° 
Even though there is no consensus amongst doctors about the exact 
description of the so-called ** psychopaths,” experienced Prison 
Medical Officers, and for that matter, Prison Governors, are agreed 
that there is a type of prisoner who is quite incapable of foresight, 
who eannot learn even from the experience.of punishment, much 
less from the threat of it. Yet other offenders, notably some sex- 
offenders (but also others subject to compulsive behaviour) are 
sometimes at the mercy of their impulses, and unable, without 
proper help and treatment, to control themselves adequately. Such 
persons are frequently in conflict, not only with society, but also 
with themselves. 

This is not to say, however, that deterrence never works. On 
the contrary, it works very often. But it works less through fear 
of punishment itself, than through fear of social disapprobation. 
The majority of people need the approval of their fellow citizens. 
Consciously or unconsciously, we spend a good deal of time looking 
over our shoulder to those whose esteem we value. The Con- 
servative looks to Conservatives, the Socialist to Socialists, the 
lawyer to lawyers, the husband to his wife; the criminal... ? 
Well, the criminal looks to other criminals. But the way to get 
prestige with other criminals is by being more daring in your 
criminal exploits, more persistent in pitting yourself against society 
and its rules. The boy who is sent to a Detention Centre for young 
toughs, there to submit to a short, sharp shock is often admired 
by other young delinquents; in Low Company, Mark Benney,” 
speaking with the authority of several convictions behind him, 
observes that a prison sentence is a “ passport to the Underworld.” 
Mere probation may not be very glamorous—but once a prison 
sentence is passed, you join a rather more select Club desk 
at Dartmoor, of course, makes you a real big-timer. . 

Another factor on which the effectiveness of deterrence depends 5 
is the certainty of conviction. But according to ¢he latest official 


11 Gittens (John), eipproved School Boys. 
12 Benney, M., Low Company. 
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Criminal Statistics, only 48 per cent. of the offences known to 
the police are “‘cleared up." Offences cleared up include those 
for which a person is arrested or summoned, or for which he is 
cautioned, those taken into consideration by a court when the 
offender is found guilty on another charge, and even some which 
are strongly suspected but which cannot be definitely cleared up; 
for instance, where the suspect dies, or commits suicide before the 
case has been tried. Even so, this still leaves an unknown quantity 
of offences which remain undetected altogether, so that the chances 
of your not being caught are distinctly better than those of your 
being apprehended and brought to trial. Add to this the fact that 
by no means all those who come before the courts are found guilty, 
and it is clear that the threat of punishment’ loses something of 
its persuasive force. 

Yet the strength of the belief in the universal efficacy of deterrence 
is slow to diminish. We may no longer agree with the eighteenth- 
century judge who told the accused: 

** You are to be hanged not because you have stolen a sheep 
but in order that others may not steal sheep." 

But we still have the spectacle today of judges passing exemplary 
sentences in the expectation that greater severity will deter others, 
and diminish crime. 

If the lessons of history are not regarded as conclusive, then 
it is time that we had some new and factual evidence on the 
deterrent power of punishment, and particularly about the selective 
manner in which it works. This was also the view which the Council 
of the British Medical Association expressed before the Royal 
Commission on Capital Punishment," and which I now quote: 

** With the present degree of development of scientific study 
of the mind and conduct, science has taught us that human 
motivation is so complex, so often deep and semi-conscious or 
unconscious . . . that & really thorough scientifle inquiry into 
the efficacy of the deterrent theory of punishment, which is so 
widely held today, might well bear good fruit, and possibly 
surprising results. The rather easy and facile assumption that 
the possibility of severe pains and penalties if & certain action 
is done is a powerful deterrent may well be proved to be not 
as valid as is so widely thought." 

An opportunity to make some evaluation of the selective efficacy 
of deterrence occurred during the last war. The great Danish 
criminal lawyer and criminologist, Stephan Hurwitz, recounts in 

—À-——Aálammam;wn textbook Criminology how, in 1944, the Germans 
deported the Danish police. Consequently, the country was for 
some time without any effective police force. 

The result was that there was a considerable increase in offences 


13 Royal Commission on Capital Punishment. Minutes of Kyidence, 14th Day, 
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Marcu 1988 THE PURPOSES OF CRIMINAL PUNISHMENT 125 


against property, but, significantly, no comparable increase either 
in murder or sexual crimes. This appears to confirm other evidence 
that greater certainty of detection and of punishment does deter 
many potential offenders, but that where strong passions or deep 
psychological motives are involved, the prospect of detection and 
punishment have relatively little effect. . 

This interesting Danish experience oecurred during a world war, 
and at times when there was a universal shortage of consumer goods. 
This shortage was itself responsible for a good deal of law-breaking, 
and there were few countries during the war where the black market 
did not flourish. And if there were differences in the extent of 
black marketeering, this did not necessarily imply that, in the more 
law-abiding countries, police methods were fiercer. For the general 
incidence of crime in a particular country is much more a reflection 
of accepted moral standards, of the absence or presence of special 
frictions, pressures and temptations, and of morale in the widest 
sense, than of the efficacy of the police. In the last analysis, 
the reason why the average man does not commit murder, for 
instance, is not because he fears capital punishment—it is simply 
that to do such a deed is utterly repellent and outrages his moral 
feelings. | 

The prevention of crime involves wider issues than either severity 
of punishment or even certainty of detection. As for the latter, 
in democratic countries, we are loth to increase police forces beyond 
a certain point, or to give them more arbitrary powers of inquiry 
and arrest. There is little doubt that if the State supervised the 
individual much more closely, detection of offences would be more 
complete, But this result could be achieved only at a price which 
we are not prepared to pay. 

To sum up: the limitations of deterrent punishment are fairly 
evident, though perhaps we need more scientific data on its selective 
efficacy. In general, however, it would seem that there is much 
crime, particularly of the sort which is based on disorders of the 
personality, on which it has little effect. It is therefore important 
to realise that there is evidence in this country of a growing amount 
of crime based on emotional disorders. Many experienced prison 
governors sigh for the thirties, when their charges were relatively 
straightforward people who merely succumbed to the pressure of 
poverty. And in another field the Annual Report of the Central 
After-Care Association has drawn attention to the changing type 
of offender. Mr. F. C. Foster, Director of Borstal After-Care,'* 
for instance, remarks: €— 

* I have drawn attention in previous reports to the changé 
in the type of boy being committed to Borstal and have said 
that the Borstal sys is being asked to solve problems, 


physical and emotional, that were certainly not in the minds 
of its foundgrs.”’ 


14 Annual Report of the Council of the Central After-Care Association: 1955, p. 20. 
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Equally, the Vice-President of the Association of Headmasters 
of Approved Schools ** has pointed out that the difficulties of many 
of the boys he has to deal with are 
*]inked largely with a type of emotional complex not pre- 
viously encountered.” ; 
Tite time has come, therefore, when, in considering the treatment 
of offenders, we need to move beyond the classical concepts of 
expiation, retribution and deterrence to something more positive: 
to the rehabilitation of the offender himself, and to the protection 
of society by measures specifically aimed at the prevention of & 
relapse into crime. 

The movement in that direction—that is, in the direction of 
reform—began originally as a protest. It was a protest both against 
the physical conditions in prison, and against the moral and spiritual 
degeneration which took place in those conditions. And for & long 
time the twin objects of reformers remained the erection of clean 
prisons, decently and fairly administered, together with efforts 
directed at the prisoner to get him to abandon his evil way with 
the aid of religion and moral exhortation. At bottom, the offender 
was regarded as a free agent, able to control his conduct by making 
a straightforward moral choice between good and evil. Provided 
he was reasonably decently treated, and shown the errors of his 
way, it was expected that he would reform. Unfortunately results 
proved disappointing. 

Today, it is in fact with the prisoner’s social and psychological 
readjustment that modern penal reformers are concerned. Grün- 
hut,'* in his most valuable textbook on Penal Reform, puts the 
matter like this: 

** This conception of readjustment makes no presumptuous 
claims to produce a religious conversion or a nord rebirth... 
nor does it pretend to make a man a law-abiding citizen by a 
wise handling of his economic and social problems alone. The 
efforts are to be focussed on the man himself. . . . Penal and 
reformative treatment has taken over this outlook from social 
work. Constructive methods today owe much to the experience 
of social casework, and to a psychological insight into man's 
personal conflicts." ' 
The modern probation service is the example par excellence of how 
this new attitude affects the treatment of offenders. 

As you know, originally probation evolved from the conditional 

suspension of punishment, and the Probation of First Offenders 


— (ai isa; merely provided that an offender might be released 


on entering into recognisances to come up for judgment. The 
Probation of Offenders Act, 1907, added to this the element of 
personal supervision and created the Probation Service to do this 
job. Today, probation has evolved’ as a positive method of 


15 Annual Report of the Council of the Central After-Care Asssciation: 1955, p. 20. 
16 Grünhut (Max), Penal Reform, p. 449. 
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treatment in its own right, and it is particularly the most recent 
developments of it that are interesting and relevant to our subject. 

Until fairly recently, probation officers were much concerned 
with alleviating economic and social difficulties. Of course, economic 
difficulties loomed particularly large in the thirties, and the pro- 
bation officers had to concentrate on this aspect. With the emergence 
of (more or less) full employment, however, the difficulties are 
often not so much in the environment as in the offender himself. 
The aim of probation officers today is not so much to change 
circumstances to fit the offender, as to help the offender to cope 
with circumstances effectively himself. The accent has shifted 
from the provision of material help to helping the offender to gain 
insight, to reorientate his feelings, to acquire a larger degree of 
self-control. In short, the purpose is to help offenders to lead 
lives more satisfying both to themselves and to others. 

Perhaps I may be forgiven if, at this point, I quote at some 
length from an article written by a young woman probation officer '* 
about the new type of training through which she had recently 
passed. The passage I propose to quote illustrates not only the 
value of this training but also the sort of task which probation 
officers now tackle: 


** First, we felt that our understanding of people had greatly 
increased. This did not mean that we thought ourselves better 
at casework than those workers who, by long experience or 
natural gifts of insight and sympathy, obtain gratifying results 
without having had the benefit of similar training, but rather 
that whereas previously we had dealt with problems, perhaps 
quite satisfactorily, on a hit-or-miss basis, now we could see 
more clearly what it was that we were attempting todo... 
it was illuminating to reflect on old cases and to realise that 
some which had seemed so incomprehensible, now assumed a 
recognisable pattern of cause and effect, and that behaviour 
which had maybe been dismissed as ‘ unco-operative * stemmed 
from our own lack of perception as to the needs of that person 
and our inability to show true acceptance. 

* Increased understanding of human motivations and per- 
sonality structure Jed to a second gain, namely, an increase of 
self-awareness. The importance of self knowledge in casework 
has long been stressed, but perhaps it is only when it is personally 
experienced that its true value becomes apparent. 

“ Thirdly, we acquired certain skills or techniques. I say 
this with hesitation, because such a statement is open to mis- 
interpretation and these skills are, of course, possessed by a vast 
number of social workers who have had no form 
training. We learned to become more observant, more sensitive 
in interviewing, more accepting of difficult clients, to record 
selectively and to adapt ourselves to different &ypes of admini- 
strative procedure. We were taught to be systematic in 
casework sq that while diagnosis and treatment in one sense 


17 Anon., Probation, Vol. 8, 1958. 
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began with the first contact, in another sense they were the 
outcome of careful study. We developed an appreciation of the 
value of different forms of treatment, ranging from material 
help to the giving of insight, and became more able to apply 
these appropriately." 
In, the institutional treatment of offenders, too, the same aims 
and the same spirit—specifically embodied in Rules 6 and 29 of 
the Prison Rules—is gradually beginning to make itself felt. And 
the introduction of psychiatrie services, and of techniques such 
as group therapy, testify to the growing awareness on the part 
of the autborities that at the root of much criminal behaviour 
there are disorders of feeling and of emotions. Though little public 
mention is made of the fact, at least three prisons now have a 
fall medico-therapeutic team comprising at least two, and in one 
case four, psychiatrists, a woman psychiatric social worker, a full- 
time psychologist, a psychological tester, and a social worker. These 
teams have had remarkable successes with cases considered utterly 
hopeless not long ago, though it must be underlined that the number 
of cases that can be dealt with is relatively small, that each case 
takes long and patient work, and that the treatment of certain 
categories of offenders still presents very considerable problems. 
Of the techniques used, and of the future of institutional 
treatment, more will be said in a second article; but meanwhile 
I should like to quote, again at some length, the remarks of a 
very experienced woman psychiatrie social worker ** who has dealt 
with many hundreds of women prisoners and Borstal girls. She 
points out that in prisons we are concerned, not with the average 
kind of individual, but with 
** the inadequates, the misfits, and the aggressively anti-social. 
Nor are we training them for a specific and limited end. We 
aim at doing something far harder, at re-educating them so that 
they should live their lives a little more adequately and a little 
more pondre and any success is likely to involve them in 
radical changes in many other ways. For to think of a prisoner's 
problems just in terms of the crimes for which she has been 
sentenced is a very misleading simplification. Usually, her 
prison career is only one of the many factors that have to be 
taken into account, and the crimes she commits may be only 
a symptom, which, by itself, is of no greater diagnostic value 
than a fever would be in medicine. Very much more has to be 
known about how she functions as a person if rehabilitation is 
to be intelligently planned. 
. ** Take, for instance, stealing, which brings more people into 
——sweew=="prison than any other crime. By itself, it tells us little about 
e the person concerned, but we need to know a great deal more 
before offering help or advice—such as whether the impulse is 
habitual, of only in certain moods eor in certain circumstances, 
whether it is a straightforward desire for the object taken or 
e 
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whether it represents an act of aggression or a symbolic seeking 
for something quite other than the actual object, or is a dis- 
traction from depression, or various other possibilities. "Then 
there is the question of how far it seems to be part of the 
personality structure, the prisoner's own attitude towards it, 
what incentive she has to overcome it, what assets she seems to 
have that ean be enlisted in the battle against it; and if there 
is not very much incentive, whether it is possible to arouse this 
in the form of some anxiety about what is happening to her, 
some desire to keep out of prison. 
From all this, we see how, today, reform and the rehabilitation of 
the offender play an increasingly important part in the purpose 
of punishment. The sentence of the court is gradually beginning 
to reflect, not so much the indignation and anger of society (though 
this still happens frequently enough), but an attempt at diagnosis 
so that the punishment may be made to fit the criminal as well 
as the crime. The overriding aim here is the protection of society 
by serious and sustained attempts to prevent further relapses into 
crime. But coupled with this aim, there is another: the personal 
rehabilitation of the offender for its own sake. This is based on 
the absolute conviction that, in an age where sheer size and weight 
of numbers count for so much, and in the face of developments 
such as mass-communications, enormous industrial concerns em- 
ploying tens of thousands, wars which destroy and cripple millions, 
every individual matters, however sick, however poor, however 
bad. 

Already, concern for the weak members of society has borne 
fruit. In medicine, where so many are now cured who previously 
would have died or been disabled for life; in the social services, 
which afford some protection for the poor and old; and now in 
penal reform, where new methods of treatment are succeeding in 
turning anti-social persons into useful and effective members of 
society again. 

But the evolution of new and better methods of treatment of 
offenders is not enough; it must be accompanied by a growing 
awareness, on the part of the courts, of the actual efficacy of the 
various methods available and for that we need a body of scientific 
knowledge regarding treatment results. At the moment there are 
very great variations in the sentencing policies of different courts, 
and a number of recent pieces of research have demonstrated the 
almost hit-or-miss methods which appear to be applied. But 
once sound and reliable information regarding the results of sen- 
tencing and treatment become more readily available, -tpi=be———a= 
possible for courts to pursue more rational policies, directed toward’ 
the protection of society and the rehabilitation of the individual 
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ILLEGALITY AND THE CONFLICT OF LAWS 


A^"uuaNIMOUS House of Lords (Lords Simonds, Reid, Cohen, Keith 
and Somervell) has affirmed the decision of the Court of Appeal 
in Regazzoni v. K. C. Sethia, Ltd. It is, therefore, no longer 
useful to reopen the question, asked earlier in these pages,” whether 
English law has taken a dangerous or a desirable course. Rather 
it is necessary to inquire what it is that the House of Lords has 
laid down as a legal principle for the guidance of future generations. 

The facts, it will be remembered, were of the utmost simplicity. 
Under a contract governed by English law the English seller agreed 


. to sell to the Swiss buyer a quantity of Indian jute bags c.i.f. 


Genoa. 'The buyer intended, to the seller's knowledge, to reship 
the goods at Genoa to South Africa. Indian law prohibited the 
export of any goods which “‘are destined for’? South Africa or 
‘in respect of which the Chief Customs Officer is satisfied that 
the goods, although destined for a port or place outside the Union 
of South Africa, are intended to be taken to the Union of South 
Africa." Relying on this provision of Indian law the seller success- 
fully contended that the contract was contrary to English public 
policy. 

1. The House approved the decision of the Court of Appeal 
in Foster v. Driscoll,? **the correctness of which is not to be 
doubted.” + The ratio decidendi of that case has been variously 
stated and the House has not reformulated it. One view of the 
decision is that an English contract is illegal and void ‘‘if the 
real object and intention of the parties necessitates them joining 
in an endeavour to perform in a foreign and friendly country some 
act which is illegal by the law of such country.” * No rule so 
stated was referred to by the House. It would not have covered 
the point in issue, because the contract between the parties did 
not ‘* necessitate’? them “ joining ” in an act to be done “in” 
India. What was approved by Lord Reid* and Lord Keith" was 
the wider principle which was expressed by Lawrence L.J.* and 
according to which “a partnership formed for the main purpose 
of deriving profit from the commission of a criminal offence in 
a foreign and friendly country is illegal." Or, in the words of 


1 [1957] 8 All E.R. 286. 


* 3 (1956) 19 M.L.R. 528. 
3 [1929] 1 K.B. 470. 
4 [1957] 8 All ER. 286, at p. 292, per Lord Simonds. 
5 [1920] 1 K.B. 470, at p. 521, per Sankey B.J. 
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Lord Somervell,’ Foster v. Driscoll was a case of ** a joint enterprise 
to import whisky into the United States ’’: both parties to the 
contract (or their agents) were parties to the crime to be committed 
in the United States. 

Whichever view of Foster v. Driscoll is adopted, the highest 
tribunal has given its blessing to a doctrine which is much stricter 
than that followed in other countries !? but the moral foundation 
of which is such as to command general acceptance. Indeed, it 
is unlikely that the appellant assisted his case by questioning the 
propriety of a doctrine which is so much in harmony with the 
temper of the English judiciary in modern times. It was in a 
past age that Lord Wrenbury could say ": **Illegality according 
to the law of another country does not affect the merchant." At 
present, English law in certain cases demands, in the words of 
Lord Simonds, “ deference to international comity ” and precludes 
any robust ** assertion in favour of national interest to the prejudice 
of international comity.” 

The theoretical justification lies in public policy as understood 
by English law, not in international law. This was emphasised by 
Lord Reid. Lord Keith's opinion that ‘‘ the enforcement of the 
contract would give a just cause for complaint by the Government 
of India and would be contrary to our conceptions of international 
comity ?? !* has, with respect, no foundation in international law. 

2. The rule so established is, in all probability, not subject to 
any exception in ease of the foreign law being of a penal, revenue 
or political character. 

There never existed any judicial support for an exception in 
regard to penal and political: laws. The House, it is true, did 
not in terms overrule some early cases in which a breach of foreign 
revenue laws had been held to be innocuous, for the Indian law 
in question clearly was not a revenue law at all!5 and in any 
event, as Lord Somervell rightly said,!* ** the courts of this country 
should not today enforce a contract to smuggle goods into or out 
of & foreign and friendly State." But the alleged exception is 
highly unlikely to be approved on a future occasion. As Lord 
Simonds put it," 

* jt does not follow from the fact that today the court will 
not enforce a revenue law at the suit of a foreign State that 
today it will enforce a contract which requires the doing of 


9 At p. 908. 

10 Mann, The Legal Aspect of Money (2nd ed., 1958), p. 862, note 2. 
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an act in a foreign country which violates the revenue law 
of that country. The two things are not complementary or 
co-extensive.”’ 
This distinction between the enforcement and the recognition or 
application of foreign law commands full approval.’* The alleged 
exception that revenue laws are not to be recognised or applied 
should at last disappear from our books. 

8. If an exception in regard to contracts involving a breach of 
foreign, penal, revenue and political laws is not to be recognised, 
the serious problem arises whether we shall have to give effect to 
all foreign legislation of whatever type. In the modern world which 
has witnessed so much oppression and persecution an affirmative 
answer would have startling consequences. Many practitioners will 
agree that over the last twenty-five years the apparent rigidity of 
the principle of Foster v. Driscoll, ubi supra, forced them to express 
the fear that English courts might arrive at results wholly in- 
consistent with justice. 

It is, therefore, welcome that the House of Lords has at least 
hinted at a solution which, however inelegant and shadowy it may 
as yet be, will probably afford some relief. Lord Simonds, it is 
true, admitted no more than that there might be exceptions: ‘* The 
principle being based on public policy, exceptions to it must be 
similarly based.” 1° But Lord Reid went further 7°— 

“It may be that there are exceptions. I can imagine a 
foreign law involving persecution of such a character that 
we would regard an agreement to break it as meritorious ” 

and Lord Somervell added ?!— 

“ There may, of course, be laws, the enforcement of which 
would be against ‘morals.’ In such a case an exception might 
be made to the general principle." 

The exception is inelegant in that it renders it necessary to beat 
a rule of publie policy with the stick of public policy. This is 
bound to occur when once one enters the slippery road of public 
policy. ** The spirits I have called—I cannot shake them off.” 

The question in what cireumstances public policy may be invoked 
to justify the exception was not discussed by the House. All we 
know is that in the present case the application of Indian law 
could not be avoided. As Lord Reid said,?? 

‘it is impossible for a court in this country to set itself up 

as a judge of the rights and wrongs of a controversy between 

two friendly countries. We cannot judge the motives or the 
~—justifications of governments of other countries in these matters 

. and, if we tried to do so, the consequences might seriously 
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rejudice international relations. By recognising this Indian 
aw so that an agreement which involves a breach of that law 
within Indian territory is unenforceable we express no opinion 
whatever either favourable or adverse as to the policy which 
caused its enactment.” 

Or in Lord Keith’s words,” 

* The Indian law is not a law repugnant to English cón- 
ceptions of what may be regarded as within the ordinary field 
of legislation or administrative order even in this country. It 
is the illegality under the foreign law that is to be considered 
and not the effect of the foreign law on another country." 

Accordingly, the only rule which can be deduced is the negative 
one, that it is not contrary to English publie poliey to apply the 
law of a foreign and friendly State, which, by its express terms, 
imposes an embargo upon the supply of goods to another foreign 
and friendly State. 

This attitude adopted by English law towards a peaceful boycott 
may be contrasted with what presumably still is the British approach 
to contracts aimed at & blockade which is imposed by foreign 
belligerents in a war in which this country is neutral. Such con- 
tracts have repeatedly been held to be valid and effective, although 
their performance involved breaking the law of the belligerent 
States. Another contrast is provided by the practice of the 
highest court of Switzerland, Holland and other countries in regard 
to decrees which in the course of the two world wars were issued 
in belligerent countries and directed against other belligerent 
States: neutrality was held to require the non-recognition of such 
legislation.** 

From a purely formal point of view it can, of course, be argued 
that the House of Lords was not concerned with the effects of a 
state of war. But in view of the express terms of the Indian decree 
no verbal distinction can obliterate the fact that in substance the 
House was called upon to take sides in a dispute between two 
friendly States: If India would have had just cause for complaint 
about the enforcement of the contract, South Africa has no less 
just cause for complaint about its non-enforcement. That the House 
extricated itself from a dilemma by purporting not to see it is a 
remarkable feature of the decision. The result would perhaps be 
less unexpected if the contract had been subject to Indian law and 
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the proper law, therefore, had given force to the Indian decree in 
an English court. But the decision rests on the proposition that 
it was English public policy which positively required the enforce- 
ment of the Indian legislation expressly directed against South 
Africa. International comity as a head of public policy does seem 
toebe a somewhat elusive conception. 

4. There remains the last and, indeed, the crucial question of 
the case: when is a contract one that involves the violation of foreign 
law so as to bring it within the principle of Foster v. Driscoll? ** 
Did the present contract fall within the category? What was it 
that tainted it with illegality? 

The difficulty arises in this way: had the defendants not known 
of the plaintiff's intention to re-sell the goods to South Africa, 
the contract between the plaintiff and the defendants for delivery 
c.i.f. Genoa as well as the contract between the defendants and 
their Indian supplier for delivery c.i.f. Genoa would clearly have 
been valid. Why does the fact that the defendants knew about 
the plaintiff’s ultimate intentions mean that the Indian supplier 
would necessarily violate Indian law and that, therefore, the contract 
between the plaintiff and the defendant was illegal? 

In order to define this issue, as well as the scope of the decision, 
it is necessary to emphasise three points which emerge from a close 
analysis of the case. 

First, it appears from the judgments in the lower courts (though 
not from the opinions delivered in the House of Lords, which deal 
with the facts somewhat cursorily) that nothing was known about 
the identity or the state of mind of the defendants’ Indian supplier 
(if any) or the precise steps which the latter was required to take 
in India, nor was any correspondence with him or even a specimen 
of the export form to be completed by him available, the defendants 
having failed to disclose any documents or to give any evidence 
relating to their contract with any supplier. Hence, it must be, 
and apparently was, assumed that the Indian supplier did not share 
the knowledge of the parties to the action, but was under the im- 
pression that the goods were destined for Genoa. It followed that, 
had he performed a contract with the seller, the Indian supplier 
would not have violated Indian law in the sense that he would 
not have committed a criminal offence. Thus, Lord Simonds said 7’ 
that * an Indian shipper would not be subject to any penalty if 
he could prove that he was unaware of the ultimate destination of 
the goods." Lord Reid referred to the parties’ intention “to 
evade the Indian prohibition by finding a shipper in India who would 
rfot ask inconvenient questions." 7* And Lord Keith * imputed to 


26 [1929] 1 K.B. 400. > 

37 p. 289. Whether the burden of proving ignorance really rests on the shipper is 
perhaps not free from doubt. 

18 p. 208 (italics supplied). bd 

39 p. 995 (italics supplied). 
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the parties no more than the knowledge and intention to carry out 
the contract * in circumstances which, if all the facts were known 
to the Indian shipper, would be a violation of Indian law. Ea 
concessis, these facts were not known to him.” 

Secondly, the defendants ‘did not prove that they did, or had 
to do, anything in India apart from placing an order c.i.f. Gefoa. 
In particular, it was not a necessary part of the transaction that 
the defendants would make, or cause to be made, any fraudulent 
statement in India or elsewhere. Professor Goodhart has sug- 
gested °° that the defendant seller was expected to make some 
statement which to the knowledge of the buyer would have been 
untrue. No such fact is mentioned by the House of Lords. A 
court, it is true, is not called upon to define precisely what the 
seller had to do to achieve an illegal purpose, but, since in these 
matters a court cannot act on mere suspicion,*? the House cannot 
have been satisfied that the seller would necessarily have to take 
some step which was not innocent. The defendants’ failure to dis- 
close all the facts to their Indian suppliers was rightly ignored 
by the House of Lords, for the proper law of the contract did 
not impose a duty of disclosure upon the defendants. 

Thirdly, the defendants pleaded illegality. They did not plead 
supervenient impossibility by reason of the fact that the goods 
could not be exported from India or, more particularly, that the 

. Indian Chief Customs Officer was satisfied that the goods were 
destined for South Africa, and therefore stdpped the export. Lord 
Simonds seems to have thought *? that if the Chief Customs Officer 
was so satisfied “‘the shipment inevitably falls within the pro- 
hibition and: could only be carried out in violation of Indian law.” 
Perhaps this observation would have been more relevant to a plea 
of frustration. For the purposes of the present case the attitude 
of the Chief Customs Officer could not be material, because he 
never came to be concerned with the transaction. If he had become 
concerned with it and had been satisfled with the declaration 
"Destination; Genoa," the shipper would have made a true 
statement. 

In these circumstances the rule established by Regazzoni’s case 
may be formulated as follows: — 

** A contract for the sale of goods is illegal if to the knowledge 
and intention of both buyer and seller the latter’s supplier, in 
performing his contract with the seller, would act contrary to 
the law of his own country, it being irrelevant that he would 
not commit a criminal offence and that neither he nor the seller 


30 (1957) 78 L.Q.R. 82. 

?! Cheshire and Fifoot; Law of (ontracts (8rd ed., 1952), p.°200. There is, of 
courses, no doubt that Lord Simonds wae right in stating (at p. 292) that 
“it is of no consequence that the documents did not disclose [the parties'] 
intention." It is@ufficult to understand how the contrary could ever be suggested. 


32 p. 289. 
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would have to make any statement known by them to be 
untrue.” 
Such a rule calls for four comments. 

It goes far beyond any principle to be deduced from Foster v. 
Driscoll**: the importation of whisky into the United States 
nectssarily involved committing a criminal offence in the United 
States, while in the present case no criminal offence was, or would 
have been, committed in India. Henceforth, therefore, it is the 
objective breach of the foreign law, intended by parties not subject 
to it, which brings the rule into operation and criminal liability 
in the foreign country is not one of its essential elements. Lord 
Simonds, Lord Reid and Lord Keith, it is true, expressed the 
view ** that the wider principle laid down in Foster v. Driscoll 
and mentioned above “‘ covered ”? the present case, but, with the 
greatest respect, this was in fact not so and is inconsistent with 
the basic assumptions rightly made by the House. Nor could the 
parties be said to be aiding and abetting the Indian supplier, since 
aiding and abetting presupposes & criminal act done by the 
principal.** 

The evasion of a foreign law which, as Lord Reid clearly saw,?* 
was in issue in the present case may in England be subject to 
stricter sanction than the evasion of English law. If English 
law included & general doctrine of fraude à la loi, then, indeed, 
there would have been ample room for its extension to foreign 
laws. In France such an extension is being favoured by some, 
although this is at present not the prevailing opinion according 
to which “Ja loi étrangère n'a pas, aux yeux du juge francais, 
le caractére d'un impératif dont il aurait à défendre l'autorité 
comme il en a le devoir pour la loi française.” ?' Are we witnessing 
the birth of a new doctrine of great potentiality? 

In English law there is authority for the sound proposition 
that if a man employs an “innocent instrument” to effect a 
breach of the law intended by him, he cannot be in any better 
or other position than if he acted himself.” The reason is that 
a duty to obey the law is imposed upon him and he cannot shirk 
it by employing an **innocent instrument." In the present case 
the parties were not subject to Indian law, yet were, in effect, 
subjected to it, for the House of Lords made it incumbent upon 
them as a matter of English public policy to ensure the observance 
of the foreign law. 


33 Supra. 

*4 At pp. 202, 204, 295. 

35 The words “ aid and abet ” are not in any event apt to describe what the parties 
did, since they would not have been present at the time of the commission of an 
offence. The words “counsel and procure ",are appropriate to a person who, 
though absent, 18 an accessory before the fact. 


36 p. 293. 
27 Batiffol, Droit International Privé (2nd ed., 1955), section 874. 
38 Edler v. Auerbach [1950] 1 K.B. 859, at p. 870, per Devlin J. 
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The consequences of the rule for British trade in general and 
British insurance in particular will be far-reaching. It is tempting 
to illustrate them by examples which are likely to abound in the 
daily work of many practising lawyers. It must suffice to mention 
two cases of considerable practical importance. The law of Eastland 
prescribes a price of $x for deliveries of steel to Westland. The 
price is higher than that for steel delivered to other countries. 
No criminal liability is imposed for the innocent failure to charge 
the prescribed price. A in Westland contracts with B in Belgium 
for the delivery of Eastland steel c.i.f. Antwerp at less than $x. 
A knows that B will order the steel in Eastland; B knows that 
it will be transhipped to Westland. The contract provides for 
arbitration in England. It is illegal. Or under American law the 
sale of a certain English patent by its owner, the X corporation 
in New York, to Y Ltd., an English Company, is prohibited by 
American anti-trust legislation. Y Ltd. arranges with Z Ltd., 
another English company, that the latter should buy the patent 
from X Corporation who knows nothing about the intended resale 
to Y Ltd. Z Ltd. buys the patent, but since its contract with 
Y Ltd. is illegal, can retain it. 

Perhaps it is not unlikely that Regazzoni’s case will one day 
follow Chapman v. Chapman ™ and British Transport Commission 
v. Gourley ** on the road to consideration by the Law Reform 
Committee. 

F. A. Mann.* 


39 [1954] A.C. 499. 
46 [1056] A.C. 185e 
* rpr.D.(Lond.), Solicitor of the Supreme Court, London. 


PUBLIC BENEFIT IN CHARITIES 


Ir*has become a commonplace that a charity must, with one 
possible exception, be for the benefit of the public or a section of 
the publie, but in recent years the application of this rule has 
given rise to a large number of problems for the courts have 
found considerable difficulty in deciding what exactly is the public 
or a section of the public for this purpose. And now a justification 
for a complete re-examination of the whole subject is to be found 
in the recent decision of the House of Lords in I. R. C. v. Baddeley * 
where, although the case was ultimately decided on other grounds, 
the judgments of their Lordships abound in dicta on this point. 
The object of this article, then, is to examine who or what is the 
public or a section of the public for the purposes of the law relating 
to charities. 

Before turning in detail to this examination three preliminary 
questions require consideration. In the first place, to what extent 
is the law of public benefit common to the four traditional heads 
of charity, trusts for the relief of poverty, trusts for the promotion 
of education, trusts for the advancement of religion, and trusts 
for other purposes beneficial to the community? Secondly, must 
a trust for the benefit of a section of the community also benefit 
the public at large in order to qualify as a charity? And thirdly, 
does * the publie?" necessarily mean the public of the United 
Kingdom? 


1. To Waart EXTENT IS THE Law or Pusuic BENEFIT 
COMMON TO THE Four Heaps or CHARITY ? 


As is well known the poverty cases stand apart, and if there is 
any requirement of public benefit in trusts for the relief of poverty 
it is certainly much less stringent than in other cases. But, leaving 
the poverty cases on one side, can it be said that the requirement 
of public benefit is the same in all other cases? Until recently it 
is probably true to say that most lawyers would have said that (apart 
from the poverty cases) a class of beneficiaries which could be 
regarded as a section of the public for one head of charity would 
be so regarded for all others. But there are thought-provoking dicta 
in I. R. C. v. Baddeley which suggest that this is probably not 
$0. Thus Lord Somervell said *: 


1 [1855] A.C. 572, For the effect of the Recreational Charities Bill, now before 
Parliament, see Postscript at p. 154, post. ? 

2 Actually the suggestion was first made by Lord Simonds in Gilmour v. Coate 
[1049] A.O. at 449. s 

3 [1955] A.C. at 615. 
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** I cannot accept the pre le submitted by the respondents 
that a section of the public cient to support a valid trust in 
one category must as a matter of law be sufficient to support a 
trust in any other category. I think that difficulties are apt to 
arise if one seeks to consider the class apart from the particular 
nature of the charitable purpose. They are, in my opinion, 
interdependent. There might well be a valid trust for the pro- 
motion of religion benefiting a very small class. It would not 
at all follow that a recreation ground for the exclusive use of 
the same class would be a valid charity.” 
Thus, although a trust for the promotion of Methodist beliefs 
would clearly be charitable, a trust providing for some object under 
the fourth head of charity for the use of Methodists only would 
not necessarily be charitable. Indeed, in the Baddeley case Lord 
Somervell went so far as to say * that a trust to be valid under 
this head would normally be.for the publie or all members of the 
publie who needed the help or facilities which the trust was to 
provide." There are similar dicta by Lord Simonds in the same 
ease,* and although Lord Reid differed, it is submitted with great 
respect that the opinion of Lords Somervell and Simonds is to be 
preferred. In particular it is hard to disagree with Lord Somervell 
when he says that it is not possible to consider the class apart from 
the partieular nature of the charitable purpose for the two questions 
are interdependent. This question will be reverted to later, but 
sufficient has now been said to justify treating of the necessity of 
publie benefit under the four traditional heads separately, although 
the requirement of public benefit in some form is common to all 
cases except, perhaps, those involving poverty.’ 


2. Must a Trust For THE BENEFIT OF A SECTION OF THE PUBLIC 
ALSO BENEFIT THE PUBLIC AT LARGE? 


If a trust is for the benefit of a section of the community in a 
way which the law regards as charitable, will it nevertheless fail 
if it is not beneficial to the community at large? Of course in 
the vast majority of cases a trust for the direct benefit of a section 
of the community will usually be for the indirect benefit of the 
community at large, but it may occur that a trust for the benefit 
of a section of the public cannot, by any stretch of the imagination, 
be regarded as for the benefit of the public as a whole. The question 
has arisen in recent years as a result of decisions holding that age 
per se and impotence per se, without any element of poverty, are 
good charitable objects.* If this is so, the question has been asked, 


4 Ibid., at 592. . 

5 It follows from this that a gift for unspecified '' charitable purposes " will fail 
despite the use of the word '' charitable ’’ unless it is for the benefit of a class 
of persons who can be regarded as a section of the commflnity for any of the 
four types of charity: Re Cox [1955] A.C. 627. 

9 Bee Re Glyn [1950 2 All E.R. 1160n; Re Robinson [1951] Ch. 198; Re Lewis 
[1965] Oh. 104. 
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may not trusts for the relief of * aged peers” or ‘‘ impotent 
millionaires?’ be good charitable trusts?’ The answer has been 
suggested to be in the negative on the ground that such a trust 
would not be for the benefit of the public,’ but if it is conceded 
that peers or millionaires are a section of the community (a large 
concession) is this argument admissible? There is no clear case 
invalidating a trust admittedly for the benefit of a section of the 
publie on the ground that it does not benefit the publie at large. 
Moreover, the law is universally stated in the books and the cases 
to be that a charity must be * for the benefit of the community 
or of an appreciably important class of the community."* On 
the other hand, it must be confessed that some of the remarks 
in Gilmour v. Coats ° (and they may well be part of the ratio 
decidendi) tend to support the suggestion that a trust for the benefit 
of a section of the community must also be for the benefit, in- 
directly, of the public at large if it is to be charitable. It will 
be recalled that in this case it was held by the House of Lords 
that a gift to a convent of nuns who devoted their lives to meditation 
and prayer without contact with the outside world was not charitable. 
The main ground of the decision was that any indirect benefit 
enuring io the publie as & whole from the prayers or example of 
the nuns could not be taken into account by a court, the former 
because it was not susceptible of proof, and the latter because it 
was too vague and insubstantial. But it was also argued that the 
gift could be regarded as charitable on the ground that the nuns 
were themselves a section of the community inasmuch as the convent 
was open to any woman of the Roman Catholic faith who had the 
necessary vocation. This argument was rejected by their Lordships 
apparently on the ground that even if this were so the absence of 
any general benefit to the public at large was fatal to the gift." 
Lord Simonds was quite specific on the point and he was also 
prepared to deny the charitable nature of a trust for the advance- 
ment of education ‘‘if it can be imagined that it was made a 
condition of a gift . . . that its beneficiaries should lead a cloistered 
life and communicate to no one, and leave no record of, the fruits 
of their study." © Even if these observations are merely obiter ' 
dicta it is submitted with great respect that they are clearly right, 
and they illustrate how difficult it is to be logically consistent in 
this branch of the law. It may, however, be possible to state the 
law in accordance with these views as follows: Every trust in 
order to be charitable must (with the exception of poverty cases) 
be either: 


. 

T R.E.M. in (1951) 67 L.Q.R. 164. 
8 R.E.M. in (1955) 71 L.Q.R. 16. 
* Per Lord Wrenbury in Verge v. Somerville $1994] A.C. 496, at 499. 
10 are A.C. 426. 

11 [1049] A.C. 440-450 and 462. 
12 At 450. 


e s 
Maron 1958 PUBLIC BENEFIT IN CHARITIES 141 


(1) For the direct benefit of the whole public in a way which the 
law regards as charitable, or 
(2) For the direct benefit of a section of the community, and for 
the indirect benefit of the public at large. And in this event 
it is necessary that both the direct and the indirect benefit 
should be of a kind which the law regards as charitable. , 
Thus, by way of illustration, a trust for the promotion of the 
efficiency of the police force would be charitable as benefiting the 
whole public directly in a way which the law regards as charitable.** 
On the other hand, a trust for the provision of social and recreational 
facilities for the police force is not charitable because (1) it is not 
for the direct benefit of the whole public, such benefit as there is 
being merely incidental to the main objects; and (2) although it 
may be for the indirect benefit of the public in a way which the 
law regards as charitable (viz., the promotion of the efficiency of 
the police) the direct benefit to the police, regarding them as a 
section of the community, is of a non-charitable nature, comprising 
purposes which are outside the scope of charity.“ 


8. Doxs * Tug Pousuic’’ Necessary MEAN 
THE Unitep Kinepom Pusiic? 


It might have been thought that a trust for the benefit of the 
publie or a section of the public of a foreign country could hardly 
elaim the privileges of charities under the law of the United Kingdom. 
But although the House of Lords has recently held that a body 
of persons established outside the United Kingdom cannot claim 
to be exempt from income tax on the ground that its purposes 
are exclusively charitable, the more general question remains. 
There are undoubtedly a number of authorities holding that a trust 
for the benefit of a foreign publie may be charitable. Thus, in 
Re Geck ° it was held that a trust for the poor in a certain town 
in Germany was a valid charity, and in Re Robinson! a trust 
lor the relief of German soldiers disabled in the First World War 
was held by Maugham J. to be charitable. And the famous case 
of Income Tam Commissioners v. Pemsel*® involved a trust for 
missionary purposes in heathen countries, the validity of which 
was upheld by the House of Lords. Moreover, it appears that 
if a testator, domiciled in England, leaves property by his will 
to trustees abroad for charitable purposes abroad the court may 
order the money to be retained and the income paid to the foreign 


13 I. R. C. v. Glasgow Police Athletic Association [1958] A.O. 880. 

14 I. R. C. v. Glasgow Police [1958] A.O. 880. It is important to note that it was? 
not of the ratio decidendi of this case that the police of a certain town could 
not a section of the community. 

15 Camille & Henry Dreyfus Fourfation v. I. R. C. [1956] A. e. 89. 

16 69 L.T. 819. 

17 [1981] 2 Ch. 122% K 

15 [1891] A.O. 681. 
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trustee subject to his rendering periodical accounts. Alternatively- 
the court may simply allow the trustee to have the property even 
if he is beyond the jurisdiction of the court.7° Neither of these 
courses would be possible unless the courts were prepared to accept 
as charitable a trust for the benefit of a foreign public, or of a 
section of such a public. 

Recently, however, in Camille & Henry Dreyfus Foundation Inc. 
v. I. R. C.?! in the Court of Appeal, Evershed M.R. has attempted 
to rationalise some of the previous decisions as follows: 


“It may be that, on very broad and general grounds, relief 
of poverty or distress in any part of the world, or the advance- 
ment of the Christian religion in any part of the world, would 
be regarded as being for the benefit of the community in the 
United Kingdom. I see, however, formidable difficulties, where 
the objects of the trust were, say, the setting out of soldiers or 
the repair of bridges or causeways in a foreign country. To such 
cases the argument of public policy (meaning United Kingdom 
public policy) might be the answer." 33 

The Master of the Rolls then went on to refer to Re Robinson" 
as “ a somewhat extreme case." It must be regarded as extremely 
doubtful whether such foreign trusts can really be regarded as 
charitable because they benefit the publie of the United Kingdom, 
although one has considerable sympathy with the Master of the 
Rolls in his attempt to explain how such trusts ever came to be 
accepted as charitable. 

We can now proceed to an examination of the meaning of *' the 
public or a section of the public" in the four types of charity, 
with a preliminary word or two on trusts for the benefit of the 
publie simpliciter. 


Trusts for the public simpliciter 

A trust for the public simply, without the addition of any 
objects to which the trust is directed, is charitable on the extremely 
technical ground that where & charitable object is not expressly 
excluded, it may be implied. Thus, a gift for * my country 
England ” has been held charitable,** and it has long been established 
that gifts for towns or parishes without any objects expressed are 
charitable. There are a great many cases illustrating the fine 
distinctions between such cases and those in which some non- 


19 Att.-Gen. v. Sturge, 19 Beav. 597. 

30 Per Lord Brougham in Mayor of Lyons v. East India Co., 1 Moo.P.C. 175, at 
295, and cf. Emery v. Hill (1826) 1 Russ. 119 and cases there cited. 

*31 [1954] Ch. 672. This point was not discussed when the case reached the H.L. 

[1056] A.C. 89. 

33 At p. 684, and of. Jenkins L.J. at 704. 

33 Williams’ Trustees v. I. R. C. [1047] A.Ce 447, at 459. 

34 Be Smith [1082] 1 Oh. 158. 

?5 Bee, e.g., West v. Knight (1669) 1 Ch.Ca. 184, and Att.-Qen. v. Webster, L.R. 
20 Eq. 489. 
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charitable object has been added to the gift or trust, thereby in- ` 
validating it, but these are irrelevant to the present purpose, and 
it is not proposed to consider them here. 


Trusts for the relief of the aged, impotent and poor 


(1) The poor. Although it is now usually stated that the poverty 
cases are an exception to the requirement of publie benefit, this 
is probably an exaggeration. It is submitted that the true view 
is that, although benefit to the public or a section of the public is 
required even in these cases, yet a group of persons may be considered 
as a section of the public in the poverty cases which would not be 
so considered in other cases. Thus, as is well known, a trust for 
the education of the children of the employees of a certain company 
is not charitable because the class of beneficiaries cannot be con- 
sidered as a section of the public in view of the personal nature of 
the connecting link between the members of the class.'5 On the 
other hand, it is now well established, at least as far as the Court 
of Appeal is concerned, that a trust for the relief of poverty among 
such a class of beneficiaries would be a good charitable trust.?' 
But this does not mean that no public benefit at all is required 
in cases of poverty, for it is clear that a gift to named individuals, 
so far as is required to relieve their poverty, is not charitable. 
And though a gift for the testator’s poor relations is charitable 
according to a number of anomalous but well-established cases,?* 
yet a gift to a small and restricted number of the testator's poor 
relations is not charitable. Thus, in Re Scarisbrick 2* Jenkins L.J. 
said— 

“ It is no doubt true that a gift or trust is not necessarily 
charitable as being in relief of poverty because the object or 
objects of it in order to take must be poor. Such a gift or 
trust may be no more than an ordinary gift to some particular 
individual limited to the amount required to relieve his or their 
necessities if in necessitous circumstances. One can conceive of 
a testator making a limited provision of this character for a child 
or children whose conduct 1n his view had reduced their claims 
on his bounty to a minimum. A disposition of that sort would 
obviously not be for the relief of poverty in the charitable sense. 
The same must be said of gifts to named persons if in needy 
circumstances, or to a narrow class of near relations, as, for 
example, to such of a testator's statutory next-of-kin as at his 
death shall be in needy circumstances." *° 

It is submitted that this involves saying that even a trust for the 
relief of poverty must be for the benefit of the public or a section 


26 Oppenheim v. Tobacco Securities [1951] A.C. 297, see infra. 

27 Gibson v. South American Stores [1950] Ch. 177, followigg Re Sir Robert 
Laidlaw, 1985, unreported. e 

28 Isaac v. De Froez (1754) 2 Amb. 595; White v. White (1802) 7 Ves. 428; 
Att.-Gen. v. Price (1810) 17 Ves. 571. 

29 [1951] Oh. 022. 

30 At 650—851. 
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of the public, although the phrase * a section of the public ” is 
here given a wider meaning than elsewhere in the law. Nor, it 
is suggested, can escape be sought, as has sometimes been done,*’ 
by saying that the relief of poverty is per se of indirect benefit to 
the community. Although indirect benefit is sometimes admissible 
it now seems clear that if the direct object of the trust is not 
charitable it cannot be saved because there is also some indirect 
benefit to the community at large.** 

Although, therefore, the requirement of public benefit is not 
so strict in poverty cases as it is in others, it is by no means 
clear how far the law goes in this respect. Apart from the two 
exceptional types of case which have already been mentioned, 
viz., the poor relations cases, and employees cases, the position 
is far from clear. But it has recently been held that the members 
of a club may be a section of the community in a poverty case.” 

(2) The aged and the impotent. The main questions in regard 
to trusts for the relief of the aged and the impotent has not so 
much been the necessity for public benefit, but whether age per 
se or impotence per se without any element of poverty can be 
regarded as good charitable objects.** The reason for this is probably 
that the class of beneficiaries is, to a large extent, indicated in 
these cases (and this applies to the poverty cases too) by the very 
object of the charity itself. Thus, a trust for the advancement 
of education or religion does not, of itself, convey anything about 
the class of persons who are to be benefited. But a trust for the 
relief of poverty, or the aged, or the impotent, does tell us precisely 
who are to be the beneficiaries of the trust. Thus, there can be 
no doubt that -a gift simply “to the poor” is charitable, and 
so is a gift, e.g., “to the blind.” ** A gift simply ‘‘ to the aged ^ 
might raise difficulties on the ground of uncertainty, but a gift, 
say, “to old age pensioners must be held charitable consistently 
with the Statute of Elizabeth, and with Re Robinson." The only 
question in these cases, therefore, must be whether the class of 
poor, aged or impotent people to be benefited by the particular 
trust is wide enough or has been unduly restricted. 

It has already been seen that in poverty cases the employees 
of a particular company (with or without ex-employees, and the 
families or dependants of employees and ex-employees) are a 
sufficiently wide class of the public for a trust for their benefit 
to be charitable. It is not clear at the present day how far this 
privilege extends to trusts for the aged or impotent, but in Re 


31 As in Re Compton [1945] Ch. 128, at 189. 

32 T, R. O. v. Glasgow Police [1058] A.C. 880, supra. 

33 Re Young [1955] 1 W.L.R. 1269. 

34 Re Glyn [1950] 2 All E.R. 1150n; Re Robinson [1951] Ch. 198; Re Lews 
[1955] Ch. 104. 

35 Att.-Gen. v. Rance cited in Att.-Gen. v. Clarke, Amb. 492. 

36 Re Fraser (1888) 22 Ch.D. 827; Re Lewis [1955] Ch. 104. 

37 [1951] Ch. 198. 
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Gosling ** it was held that a gift to form a pension fund for old and 
worn out clerks in the employment of a certain firm was charitable. 
If this case has survived Oppenheim v. Tobacco Securities ?? it 
places age and poverty on the same footing as regards public 
benefit. But impotence, at all events, does not seem to be accorded 
the same leniency, for in Re Hoburn Aero Components *? the Court 
of Appeal held that a trust for the relief of air raid distress among 
the employees of a certain company was not charitable, as it was 
not for the benefit of a sufficient section of the public. Yet the 
court conceded that the relief of air raid distress was a good 
charitable object, presumably as being analogous to impotence. 


As in the case of all other charitable trusts, a restriction on 


the class of beneficiaries by reference to some geographical area 
will not prevent the class constituting a section of the public. Thus, 
a gift to the poor in a certain town or parish is clearly charitable,‘* 
and so also is a trust for the relief of distress in a particular area.“ 
And it has even been held that a gift to provide coal for poor 
` inhabitants in a village with a population of under four hundred 


is 


charitable.“ But there is now authority for the -view that if 


the area is narrowed down too much, as for example for the poor 
in a single street, the class of beneficiaries cannot be regarded as 
a section of the publie for this purpose.*" 


Trusts for the promotion of education 


A trust for the advancement of education may either take the 


form of a trust for the establishment or maintenance of an 
educational institution, or a trust for the education of certain persons 
who qualify to be selected according to the terms of the trust. In 
the former case the trust is for the benefit of the public as a whole 
and in the latter case it is for the benefit of a section of the public. 
Thus, it has been held that Zoological gardens are charitable institu- 
tions on the ground that they are educational,** and in this case 
clearly. the institution is for the benefit of the public at large. 
Similarly, the Royal College of Surgeons has been held by the 
House of Lords to be charitable on the ground that, its objects 
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48 W.R. 800. 

[1951] A.C. 297, supra. 

[1946] Ch. 194. 

Although trusts for the relief of distress have usually been treated as charitable 

in their own right, as it were, it is submitted that distress must be r ed a8 
enälogong to impotence if it is to be regarded as coming within the Statute of 
Elizabeth. 

Att.-Gen. v. Clarke, Amb. 499; Att.-Gen. v. Corporation of Esster (1827) Sue 
3 Russ. 895. 

Re N. Devon Relief Fund [1963] 1 W.L.R. 1260. Y 
Re Monk [1927] 2 Ch. 197. 

See Lord Simonds in I. R. C. v. Baddeley [1955] A.C. at D91,«nd cf. Browne v. 
King, 17 L.R.Ir. 448 (gift fot children of tenants on a certain estate not 
charitable) but see Re Christchurch Enclosure Act, 88 Oh.D. 520, affirmed [1808] 
A.G. 1 sub nom. Átt.-Gen. v. Meyrick. 

Re Lopes [1931] 2 Ch. 180. 
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being the promotion of the art and science of surgery, it is an 
institution for the advancement of learning and clearly for the benefit 
of the public at large. Where the objects of a trust are thus 
for the benefit of the public at large, the fact that the trust 
incidentally confers benefits on certain individuals does not prevent 
it being charitable.* On the other hand, where it is actually 
an object of the trust to confer benefits on private individuals, 
albeit a subsidiary object, the trust is not charitable.** 

The leading case on the requirement of public benefit in trusts 
for the promotion of education for the benefit of a section of the 
community is now Oppenheim v. Tobacco Securities *? where the 
House of Lords held, in approval of the Court of Appeal’s decision 
of Re Compton,® that a trust for the education of the children 
of the employees of a certain company, however numerous, was 
not charitable. Lord Simonds said: 


** These words * section of the community ° have no special 
sanctity, but they conveniently indicate first that the possible 
(I emphasise the word ‘ possible?) beneficiaries must not be 
numerically negligible, and secondly, that the quality which 
distinguishes them from other members of the community, so 
that they form by themselves a section of it, must be a quality 
which does not depend on their relationship to a particular 
individual." 5? 
Thus, & trust for the benefit of the descendants of a certain person 
or of several named persons is not charitable unless it is for. the 
relief of poverty." But in Re Tree5* it was held that a trust 
for the benefit of the residents of & certain borough in 1880, 
or for the descendants of such persons, was a trust for the benefit 
of a section of the community, and, as the object was charitable, 
was a good charitable trust. It appears from this case that some 
confusion has been caused by the references in Re Compton, Re 
Hoburn Aero Components and Oppenheim v. Tobacco Securities °° 
to ** personal ” and ** impersonal " factors. Thus, in the Oppenheim 
case Lord MacDermott, dissenting, thought that many classes of 
people connected by personal factors could be regarded as a section 
of the community. ** After all," he said," ** what is more personal 
than poverty or blindness or ignorance? Yet none would deny 
that a gift for the education of the children of the poor or blind 


47 Roat College of Surgeons v. National Provincial Bank [1952] A.C. 681. 

48 

49 P C. v. Glasgow Police [1958] A.C. 880, supra; Oxford Group v. I. R. C. 
[1949] 2 Al] E.R. 687. 

,*9 [1951] A.C. 297. ` 

51 2 pass) Ch. 128. 


53 3 Re ion (3 [9945] Ch. 193. p 
54 [1945] Ch. 
55 [1946] Ch. EA 

56 [roni] A.O. 997. > - 
5: [1951] A.C. at 817. 
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was charitable... ."' And in Re Tree™ Evershed J. seems to 
have been troubled by the same difficulties. But it is submitted 
that this is due to a misconception of the test Lord Greene was 
laying down in Re Compton." The true view, it is suggested, 
is not that the distinguishing quality of the individual members 
of the class must not be a personal one, for, as Lord MacDermott 
pointed out, nothing is more personal than ignorance or blindness. 
What must not be personal, if the gift is to be charitable, is the 
nature of the link between the various members of the class. 
Thus, the descendants of a named propositus, or the employees 
of a certain company, are connected, the one to the others, by 
virtue of their relationship with a named person or company, in 
other words, by a personal link. But the members of a class 
consisting of the blind, or the poor, are connected with each other 
by. reason of their disability. Although the quality may be a 
personal one, the link between the members of the class is an 
impersonal one. 

It is for this reason that a trust for persons following a par- 
ticular trade or profession is for the benefit of a section of the 
community. For, although the fact that a particular individual 
follows a particular trade or profession is a personal quality of 
that individual, yet the link connecting him with other members 
of the same trade or profession is an impersonal one. Although 
the validity of such a trust appears to have been conceded by 
the House of Lords in the Oppenheim case ® difficulties may well 
arise, a8 was pointed out in that case, where all the members of 
a certain trade or profession are employed by the same person, 
such as the National Coal Board or the British Transport Com- 
mission. Thus is it to be said that a trust for the benefit of 
railwaymen is charitable, while a trust for the benefit of employees 
of the British Transport Commission is not? The difficulty becomes 
more acute when it is recalled that the class of beneficiaries may 
be restricted by reference to a geographical area without depriving 
them of their public character. Thus, a trust for the education 
of the children of all members of a certain profession in a certain 
town would be charitable. In this way a valid charity may easily 
be created in which the number of potential beneficiaries may be 
far less than the 110,000 persons involved in the Oppenheim case.” 
It is submitted that, should a case arise in which all the members 
of a profession are employed by the same person, the trust should 
be held charitable irrespective of the form in which it is created. 
This conclusion can be justified on the simple ground that a class 
of beneficiaries connected by an impersonal link is nonetheless a 

e 


58 Hall v. Derby Sanitary Authority (1885) 16 Q.B.D. 168, approved in the 
eim cato. e 
59 [1951] A,O. 297. 
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section of the public because its members are also connected by 
a personal link.* 

Where there is a charitable trust for the benefit of a section 
of the community the trust is not invalidated because the trustees 
are directed to give preference to certain beneficiaries who would 
not by themselves have constituted a section of the community. 
This proposition seems deducible from Re Koettgen’s Will Trusts * 
although it must be confessed that this case opens the way to 
serious evasion of the Oppenheim ruling. The trust here was for 
the promotion of commercial education, and the beneficiaries were 
to be British born subjects of insufficient means to educate them- 
selves, but the trustees were directed to give preference in the 
selection of individual beneficiaries to the employees of a certain 
company provided that not more than 75 per cent. of the income 
was to be devoted to the preferred beneficiaries in any one year. 
This was held by Upjohn J. to be a good charitable trust. The 
decision may, perhaps, be supported by the analogy of the Founders 
Kin cases which were apparently approved by the House of Lords 
in the Oppenheim case. These cases hold that a gift to a college 
or school on trust to provide scholarships is charitable despite a 
direction that preference is to be shown to relations or kin of the 
donor.*? 

It has already been mentioned that the inhabitants of a par- 
tieular area constitute & section of the community for educational 
charities. Perhaps by analogy it has long been held that university 
scholarships which are open only to persons coming from a certain 
school are also charitable, although it might well be argued that 
the connecting link in such a case is a personal one. As Lord 
Normand said in the Oppenheim case, **It is not obvious a priori 
that a trust for the education of persons having the common 
qualification that they have already had part of their education 
at a named school is publie. Yet there is no deubt that such 
trusts are publie charitable trusts and are among the most securely 
established charitable trusts known to the law.” ° 

An association such as the Boy Scouts, which is open to all 
boys of a certain age, and has educational objects, is valid as an 
educational charity.** In this connection it must be said that it 
is not possible to accept as universally applicable the dictum of 
Lord Thankerton in Keren Kayemeth Le Jisroel, Ltd. v. I. R. C." 
that ‘community’ predicates the existence of some political or 
economic body settled in a particular area, and that the trust 
must be for that political or economic unit or a particular class 


60 Re Tree [1945] Ch. 825. 

$1 [1954] Ch. 258. 7 

63 Bee, e.g., Re Lavelle [1014] 1 LR. 194—an extreme case. 
$3 [1051] A.C. at 809. 

*4 Re Webber [1954] 1 W.L.R. 1600. . 
es [1982] A.C. 650, at 660. 
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within that political or economic unit." If this is correct it would 
appear to confine the term ** section of the community *”? to persons 
living in a definite geographical area, or a class of such inhabitants. 
This certainly is not the case with regard to religious charities, 
and it seems equally inapplicable to educational charities. 

The question has been raised in recent cases whether, in regard 
to charities of the fourth type, a “class within a class ” can be 
a sufficient section of the community, and it has been said, for 
example, that a trust for the benefit of Welsh people in London, 
or for the benefit of Methodists in the town of B, would not be 
for the benefit of the public or a section of the public. But 
whether or not this is correct as to charities under the fourth head, 
it seems too late in the day to apply such a restrictive view of the 
law to educational charities. So long as the number of potential 
beneficiaries is not numerically negligible, and the connecting link 
between them is not a personal one, it would appear that a class 
is sufficiently wide to be a section of the community. Thus, a trust 
for the education of the children of, say, doctors, or lawyers, in 
a certain town, would almost certainly be held charitable. 


Trusts for the advancement of religion 


As in the case of educational charities, a trust for the advance- 
ment of religion may either be charitable as benefiting the whole 
community, or as benefiting a section of it. Thus, a trust for the 
promotion of a particular sect, or of a particular religion, is charitable 
on the assumption that it is of benefit to the public at large. It 
must be remembered that we are not here dealing with the question 
how far it must be shown that a trust for the promotion of religion 
is actually beneficial to the publie," but only with the question, 
what constitutes the public or a section of the public. And for this 
purpose it is clear that a trust for the promotion of religion generally, 
if beneficial at all, is for the benefit of the whole public and 
therefore charitable. 

A trust for the endowment of a minister, or ministers, is also 
charitable as benefiting the whole public indirectly through the 
promotion of religious beliefs. On the other hand, a trust for 
the benefit of a group of cloistered nuns who devote their lives 
to meditation and prayer is not charitable, because, first, even if 
the nuns themselves form a sufficient section of the community 
the trust does not benefit the public at large, and secondly, the 
law cannot give any weight to any indirect benefit which may 
enure to the public at large from the prayers or the example of 
the nuns.°° . 


66 Per Lord Simonds, obiter, in Williams’ Trustees v. I. R. LA [1947] A.O. at 
458, and in I. R. C. v. BaddSley [1965] A.C. at 590-598 

67 On this point see Gilmour v. Coats [1949] A.O. 426. 

98 e.g., Lloyd v. Spglet, 2 Atk. 148; Att.-Gen. v. Cock, 2 Ves. 278. 

e? Gilmour v. Coats, supra. 
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Similarly, a trust for the repair of churches is a good charitable 
trust, the purpose being expressly referred to in the Statute of 
Elizabeth I, and the trust being for the benefit of the public as 
a whole, or at least for the benefit of the inhabitants of the parish 
in which the church is situated.” 

The question of public benefit in religious trusts need not detain 
us further because there is rarely any difficulty as to what is a 
section of the community in such cases. The gift is usually either 
for the direct benefit of the public at large, or for the benefit of 
the inhabitants of a certain area who clearly constitute a section 
of the community, or for the benefit of the adherents of a particular 
faith who also constitute a section of the community. 


Trusts for other purposes beneficial to the community 


It is not proposed to deal with the problem of public benefit 
in every charity of the fourth class, but only in those cases which 
give rise to special difficulty in this connection. 


Objects of general public utility 

Where a charity is of general public utility, that is to say, 
where it is just as capable of being enjoyed and used by the 
public at large as by a section of the public, then its use must, 
in fact, be unrestricted. This is clearly laid down in the dicta 
of Lord Simonds and Lord Somervell in I. R. C. v. Baddeley ™ 
which have already been referred to. Jt is here especially that 
attention must be paid to Lord Somervell’s warning against con- 
sidering the question of public benefit without bearing in mind the 
precise nature of the particular charitable purpose. Reference should 
also be made to some remarks of Lord Simonds: 


** The difficulty has sometimes been increased by failing to 
observe the distinction . . . between a form of relief extended 
to the whole community, yet by its very nature advantageous 
only to the few, and a form of relief afforded to a selected 
few out of a larger number equally willing and able to take 
advantage of it. 

**, . . For example, a bridge which is available for all the 
public may undoubtedly be a charity and it is indifferent how 
many people use it. But confine its use to a selected number 
of persons, however numerous and important: it is then clearly 
not a charity. It is not of general public utility, for it does 
not serve the public purpose which its nature qualifies it to 
serve.’ 72 

One may entirely agree with this view as regards trusts for objects 

tf general public utility, of a kind which can equally serve the 

whole public as a section of the public, such as bridges, highways 
2 e 


70 e,g., Re Palatine Hetate Charity (1888) 89 Ch.D. 64. 
12 [1955] A.C. §72. e 
73 At 592. 
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or parks. But one may, with all respect to Lords Simonds and 
Somervell, have doubts whether such a rule can be laid down with 
regard to trusts for purposes which may much more effectively serve 
a limited section of the community than the whole community. 
For example, a community centre whose object is to provide recrea- 
tion may not be large enough to cater for any member of the 
public who would care to make use of its facilities, while it may 
yet provide satisfactory facilities for a limited number of persons. 
If the objects are charitable (and recreation is such) and the persons 
permitted to use them are a section of the community and not a 
group of private individuals, it is hard to see why the charitable 
nature of the trusts should be denied. It is to be noted that the 
Baddeley case does not actually decide this point, for the discussion 
was obiter and Lord Reid took a different view from Lords Simonds 
and Somervell, while Lords Tucker and Porter reserved their 
opinions on this question. 


Promotion of the efficiency of the Army or Police 


A trust for the promotion of the efficiency of the armed forces, 
or the police force, is charitable, because the object is within 
the spirit of the Statute of Elizabeth I" and it is for the benefit 
of the public at large. But, as has already been seen, a trust 
whose primary object is to benefit (in a non-charitable way) the 
army or the police or a section of them is not charitable merely 
because it also incidentally promotes the efficiency of those bodies.” 


Animal cases 


It is well established that a trust for the benefit of animals 
may be charitable if it is not contrary to the public interest,” 
but it is hard to avoid the conclusion that such charities are 
anomalous in at least two important respects. In the first place, 
a trust, in order to be charitable, must not only benefit the com- 
munity but also come within the spirit or intendment of the Statute 
of Elizabeth I,’ and however benevolent a construction is put on 
the Statute it is impossible to conjure out of it any reference 
to animals. With this, however, this article is not concerned. But 
charitable trusts for the benefit of animals are also anomalous in 


73 Although this is now well established it appears to be due to & misreading of 
the Statute. The relevant part includes as charitable ‘‘ the aid or ease of any 
poor inhabitants concerning payment of fifteens, setting out of soldiers and 
other taxes," etc. Thus, it is not the actual '' setting out of soldiers '’ which 
is included, but the relief of people unable to pay taxes for the ‘‘ setting out 
of soldiers.” . 

74 I. R. C. v. Glasgow Police [19053] A.C. 380, supra. 

15 Re Wedgwood [1915] 1 Ch. 118; Re Douglas, 85 Ch.D. 472; Swifte v. Att.-Gen. 
for Ireland [1912] 1 I.R. 18% but vivisection 18 in the public interest, so the 
Anti-Vivisection Society is not charitable: Nat. Anti-Vivisection Sootety v. 
I. R. C. [1948] &.C. 81. And of. also Re Grove-Grady [1929] 1 Ch. 657. 

76 Williams! Trustees v. I. R. C., supra. 
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another way which does fall within the scope of this article, and 
that is that the only public benefit which derives from them is an 
indirect and incidental benefit. Obviously the real object of such 
trusts is to benefit the animals, and even if the public benefits 
incidentally from this object such benefit is not normally sufficient 
for the trust to be accepted as a charity. Thus, a trust for the 
benefit of the police, as we have seen (unless it is for a charitable 
purpose itself), is not charitable although it indirectly benefits the 
public.” Yet a trust for the benefit of animals is charitable although 
it also only benefits the public indirectly. Are animals, then, a 
more worthy object of charity than the police? 


Summary 

Trusts for charitable purposes will be regarded as for the public 
benefit and therefore as charitable if they are for the benefit of 
any of the following classes of persons. 

(1) The whole public; 

(a) if the benefit is direct, e.g., “‘for my country 
England," "° or for the establishment of an institution 
or trust which benefits the whole public, e.g., a museum, 
school, or scholarships open to all persons, or 

(b) if the benefit is indirect, provided that any direct 
benefit is either, 

(i) only incidental to the main charitable objects, 
e.g., a trust for the promotion of efficiency in 
the police which incidentally benefits the police,” 
or 


(ii) also of a kind which the law regards as chari- 
table, and is for a section of the community, 
€.g., & trust for the education of children of 
raillwaymen which is of direct benefit to the 
children and indirect benefit to the publie, or 

(iii) for animals. 

(2) The inhabitants of a definite geographical area. E.g., a 
trust for the poor of a certain town or village,*? or for the 
repair or maintenance of a certain church.*! 

(8) AU persons following a certain trade or profession. E.g., a 
trust for railwaymen *? or, by analogy, a trust for members 
of one of the armed services,’ or for the police.** 


77 I. R. C. v. Glasgow Police, supra. 
® Re Smith [1082] 1 Ch. 168. 

79 I. R. C. v. Glasgow Police, supra. 

80 Att.-Gen. v. Olagke (1762) Amb. 422. 

81 Re Palatine Estate Charity (1888) 89 Ch.D. &. 

82 Hall v. Derby Sanitary Authority (1885) 16 Q.B.D. 108. 
83 Verge v. Somerville [1924] A.C. 496. . 
84 I. R. C. v. Glasgow Police, supra. 
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(4) All members of a particular association or club whose member- 
ship is sufficiently open. E.g., the Boy Scouts *'; quaere, 
if in trusts of the fourth class, the membership must be 
unrestricted.*? 

(5) All persons distressed by some common calamity. E.g., a 
trust for persons distressed by floods,*’ or air raids.**  . 

(6) AU persons suffering from some common disability. E.g., a 
trust for the poor," or the aged," or the blind.” 

(7) All children and (perhaps) women.  E.g., the National 
Society for the Prevention of Cruelty to Children.*? 

(8) (Perhaps) the working classes. E.g., a trust to provide 
recreation for the working classes." 

(9) All adherents of a certain faith. E.g., a trust for the benefit 
of Methodists. 


In cases (8) to (9) the trust will still be charitable even if the 
classes there enumerated are further restricted by reference to some 
geographical area (and perhaps also in other ways) provided that 
the restrictions do not confine the number of potential beneficiaries 
to a class which is numerically negligible. 

(10) All members of a certain school, college or university. E.g., 
a trust to provide scholarships for university education open 
only to members of a certain school, or a trust to provide 
prizes in a school, college or university. 

In cases (2) to (10) the class is probably not sufficient if the trust 
is one of general public utility, e.g., for the building of a bridge. 
In addition, where the trust is for the relief of poverty it will be 
charitable if it is for the benefit of: 

(11) The relations of a named person, or a number of named 
persons. E.g., a trust for the testator's poor relations, 
unless the class is further restricted, e.g., by being confined 
to the statutory next-of-kin. 

(12) The employees of a particular person or company. E.g., a 
trust for the relief of poverty among employees and former 
employees and their families of a certain company.?* 

(18) All members of a particular association or club of restricted 
membership. E.g., a trust for the benefit of members of 
& club who may fall on evil days.?? 


85 Re Webber [1954] 1 W.L.R. 1500. 

*5 I. R. C. v. Baddeley [1955] A.O. 572. 

87 Re North Devon Relief Fund [1953] 1 W.L.B. 1260. 

88 Re Hoburn Aero Components [1946] Oh. 194. 

*9 Att.-Gen. v. Clarke (1762) Amb. 492. 

70 Re Robinson [1951] Ch. 108. 

91 Re Lewis [1955] Oh. 104. 

93 Per Lord Simonds in J. R. C. v. Baddeley [1965] A.O. at 590. 
93 Re Hadden [19032] 1 Ch. 138; c Guinness Trust v. Green [1055] 1 W.L.R. 879. 
94 I. R. C. v. Baddeley [1955] A.O. 572. 

*5 Isaao v. De Froes (1754) 2 Amb. 595. 

98 Gibson v. South American Stores [1950] Ch. 177. 

97 Re Young [1955] 1 W.L.R. 1969. 
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On the other hand, subject to the above, a trust is not charitable 
if it only benefits: : 
(14) The relations of a named person, or a number of named 
persons. E.g., a trust for the education of the children 
of X, Y and Z.” 

*(15) The employees of a particular person or company. E.g., a 
trust for the education of the children of the employees of 
Company X.” 

(16) The members of an association or club whose membership 
is restricted. E.g., (perhaps), a trust for Welshmen in 
London,' or for Methodists in the town of B.? 


Postscerpt—Tne RECREATIONAL CHARITIES BILL 


One of the consequences of the decision in I. R. C. v. Baddeley 
has been to make doubtful the charitable nature of a trust for 
the provision, in the interests of social welfare, of facilities for 
recreation or other leisure-time activities. The Recreational Charities 
Bill (now before Parliament) is intended to remove this doubt and 
to declare that such trusts are charitable. 

The Bill, as amended before the date of going to press, does 
not affect the subject-matter of this article; for clause 1 (1) of 
the Bill expressly recognises and preserves ‘‘ the principle that a 
trust or institution to be charitable must be for the public benefit.” 


P. S. Arrvag.* 


98 Re Compton [*945] Ch. 128. 4 
*9 Oppenheim v. Tobacco Securities [1951] A.C. 297. 

1 Per Lord Simonds in Williams’ Trustees v. I. R. O. [1947] A.O. at 458. 
2 Per Lord Simonds in I. R. C. v. Baddeley [1955] A.C. 8t 690—598. 

* M.A., B.O.D., Lecturer in the University of Khartoum. 


THE RATIO DECIDENDI OF A CASE 


In his most recent article! Professor Montrose raises a number 
of points which I shall attempt to answer as briefly as possible, 
following the order in which he himself raises them. 

He suggests that I have confused two senses in which the term 
ratio decidendi is used; these two usages both exist, and are, 
therefore, both **correct." Furthermore, they are separable.? 
Thus, one could, according to Professor Montrose, accept one usage 
and discard the other, and so say, ‘‘I think the ratio decidendi 
(meaning the rule of law explicitly stated by the judge as the 
basis for his decision) of such and such a case is X, but I do 
not think it is binding? or, more baldly, “I do not think that 
the ratio decidendi of a case is binding." This, indeed, is what 
Professor Montrose himself is prepared to do.* Such a proposition 
as the last seems somehow odd in the mouth of a lawyer, and 
although a person making it could not, once he had defined his 
terms, be accused of obscurity, he might well be. accused of a 
very eccentric use of language. The reason for this is not difficult 
to pinpoint—it is that the two usages discussed by Professor 
Montrose are not separable in the way he assumes. Surely those 
judges and writers (Professor Montrose excepted) who have meant 
by the term ratio decidendi **the rule of law propounded by the 
judge as the basis of his decision ” have adopted this usage because 
they have thought that such a rule is the rule for which the case 
is of binding authority. Those who have adopted the other usage 
(^ the rule for which the case is of binding authority ”) have been, 
to this extent, in agreement with those who adopt the former 
usage—they have only disagreed in so far as they think that the 
rule is to be isolated in some other way. The two usages are 
only separable in a way which is best explained by saying that 
the first usage (rule of law stated by judge) includes and implies 
the second (rule of law for which case is authority), but that the 
second usage gives no clue as to how the rule is to be isolated. 
This point appears to me to be completely missed in Professor 
Montrose's: writings on the subject. In a short note I did not 
raise it, and fail to see why I am criticised for not doing so. Had 


1 (1957) 20 M.L.R. 587, where he criticises my note in (1957) 20 M.L.B. at p. 418. 

2 (1957) 20 M.L.R. at pp. 587—588. The two meanings are ''. . . the rule of 
law propounded by the judge as the basis of his ultimate decision in the case "' 
and “ . the rule of law for which a case is of binding, authority.” 

* (1957) 20 M.L. R. at p. 588. " The terminology whereby ratio decidendi signifies 
the rule propounded by the judges should not be allowed to be used to beg the 
question whethes such a rule is of binding authority." 

* See in particular 2 West Aust.L.R. at pp. 829 et seq. 
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I treated of the ** ambiguity ?* of the term ratio decidendi I should 
have advanced the argument I have just sketched to show that 
Professor Montrose has added to whatever ambiguity previously 
existed. Since I never raised the point I do not see that I begged 
any questions by failing to reproduce Professor Montrose’s theo- 
risings upon the usage of the term, nor do I see that the ambiguity 
he himself thinks exists could possibly be said to operate in relation 
to the occasions when I use the term in my note. 

Professor Montrose objects to my usage both of the word 
“ definition ” and of the word ‘‘ correct ’’ in my description of his 
article as one which ** contrasts two views as to the correct definition 
of the ratio decidendi of a case." * By “ definition " I meant no 
. more than ** rule or rules for determining "—in the context this was 
obvious. I note that Professor Montrose himself uses the same word 
with the same connotation. He also twice expressly accepts 
Glanville Williams when the latter says **'The ratio decidendi may 
be defined. . . ."* As for the word “ correct” I find Professor 
Montrose using it in the paragraph in which he sets out the subject 
to be discussed in his first article—** The main question is whether 
. . . the ‘ classical view ? is still correct " *—and it was this sentence 
which suggested my own brief summary of the point at issue in 
that article.’ If he finds the word objectionable when used by 
Simpson he ought to be ready to explain why it is not objectionable 
when used by Montrose in the same sort of context. In fact we 
both used the word in that sense in which it is often used by 
lawyers—a doctrine is ‘‘ correct’? if it is generally accepted by 
the courts. 

Professor Montrose goes on to suggest an ambiguity in the 
phrase * facts of the case?" as I used it, the ambiguity arising 
because the word “‘ facts’? may mean either ** particular facts ?? 
or * classes of facts." He would like to separate the two, and 
writes :— 

** Rules of law specify in their antecedents classes of facts 

. . cases are concerned with specific actualitieg."? 1° 
I fail to see what relevance this distinction, even if it is well 
founded," can have to what I wrote. The totality of the facts 
established in evidence in a case may be unique; so too will be 


5 (1967) 20 M.L.R. p. 588. 

* (1957) 20 M.L.R. p. 589, n. 11, '' Corbin, in commenting on the definition of a 
contraot. d 

7 (1957) 20 "M.L.R. p. 195 7, p. 687, n. 5. 

® (1957) 20 M.L.R. p. 195. "Phe omitted words are t“ to use Paton’s language '' 
—they refer to the expression ‘‘ classical view.’ 

** (1957) 20 M.L.R. 124. 

19 (1957) 20 M.L.R. 589 et seq. 

11 The problem of, drawing the line between wogds signifying '' particular " facts 
and ''elass'' facts is not faced by Montrose. For example, consider his 
illustration of a '' particular '"' fact pair of words—'' Bill Sykes ''—a class which 
migis; for all one knows, include many such persons. Takesthe words separately 
and the point is stronger. 
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many of those facts considered individually. It is precisely by 
treating these “ particular ’’ facts—or at least some of them—as 
immaterial that rules of law capable of use in other cases are con- 
structed. The particular facts thus discarded are immaterial in the 
simple sense that, if they had been otherwise, then (so long as 
the “class fact" generalisation would still have been permissible) 
the decision would have been the same. It is in this sense that 
lawyers frequently think of facts as being material,’? and it is in 
this sense that only those facts.of & case are material which 
correspond precisely to the facts specified in the rule of law which 
the judge, who decides the case, treats as the rule applicable to 
that case. This L shall call “the first sense." Nothing turns 
upon whether these facts are what Professor Montrose would call 
** particular ” facts. Now it is quite true that all the facts estab- 
lished in evidence are ** material?' in quite a different sense in that 
they make the “class fact" description permissible. This I shall 
call “the second sense." Thus, if a rule of law propounded by 
a judge embodies the word ** chattels, without qualification, then 
the fact that he was dealing with a shot-gun was treated by him 
as immaterial in the first sense—he indicates that his decision would 
be the same if he were dealing with a motor-ear. In the second 
sense ™ the fact, that he was dealing with a shot-gun was material, 
.Since, had the subject-matter of the suit been realty, the generalisa- 
tion chattel would be inappropriate. If the expression ** material 
facts ’’ is used in this second sense no difficulty of an. analytical 
sort arises over their determination, for all facts established in 
evidence will be ** material." Because of this I should have thought 


13 PE them Professor Montrose—see his usage of the words in (1957) 20 
M.L.R. at p. 594. 

13 Tt is in another sense still that all the facts established in evidence are 
“ material ’’ because later judges may select one or more of them as a basis 
for distinguishing the earlier case. To do this is, as Professor Montrose points 
out in his discussion of Tulk v. Moxhay ((1957) 20 M.L.R. p. 594), to explain 
an earlier case by facts which nobody in the earlier case regarded as conditioning 
the decision. In his discussion of Donoghue v. Stevenson ((1957) 20 M.L.R. 

. 591) Montrose seems to miss the very point he himself makes im relation to 
ulk v. Moxhay, for he does not distinguish the various meanings of ‘‘ material." 
Thus, he uses the admitted fact that under the current practice, a later court 
is entitled to treat the opaqueness of the bottle in Donoghue v. Stevenson as 
“ material "' (i.e., as a oondition precedent to the decision) as an argument for 
saying that the court in Donoghue v. Stevenson itself treated it as '' material " 
(i.e., a8 a condition precedent to the decision). This does not at all follow. 
He backs up this argument by saying that a judgment must be read seoundum 
subjectam materiam. The value of quoting this tag lies, surely, in the fact that 
it draws attention to three points. 
(a) All the facts of the case ought to be looked at to clear up ambiguities in 
JU SN expression. 
(b) the facts of the case may be looked at in the search for arguments 
for distinguishing that case. 
(c) All the facts may be exgmined if the boundaries of aeclass specified in 
& rule of law in that case are uncertain. Thus, in the example used 
in the text the shot-gun fact tells us that ''shot-guns are chattels.” 
This proposition may be a rule of sorts, but I do not discuss the status of 
such rules here. 
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that the use of the word in my note was confined to the first sense. 
I agree that there are considerable difficulties in giving an account 
of the reasons which induce judges to treat some facts as immaterial 
(in the first sense) but I never purported to deal with these in a 
short note—nor did Professor Montrose in his short article. We 
both assumed that the context would make our meaning clear. At 
no point did I suggest that I thought that there was any logical 
reason why some facts and not others should be selected as material, 
and so I fail to see why Professor Montrose finds it necessary to 
set out Stone's arguments upon this point in a reply to my note.'* 
This part of Professor Montrose's reply is introduced by his state- 
ment that the fallacy in the proposition I advanced **. . . is clear 
once it is realised that ‘ application ° of a rule to facts is the converse 
process to that of generalisation from particular fact to ‘class’ 
fact." 15 This difficult sentence seems to mean that the fallacy is 
clear once it is realised that a judge’s finding that a rule applies 
to a particular case does not depend upon (** is the converse process 
to .. . ”) his finding that the material facts of the case correspond 
precisely to those specified in the rule of law. This amounts to 
saying that the fallacy in saying that X is the same thing as Y 
is clear once it is realised that X is not Y. Perhaps I have mis- 
understood Professor Montrose. J also find it difficult to comprehend 
this alleged fallacy for another reason. I wrote about a judge 
who “. . . treats a rule of law as applicable to the case before 
him. . . .? A judge does this when he orders that consequence 
to follow which the rule specifies—this one can surely call applying 
the rule. The converse process to this I take to be “ not ordering 
the consequence specified in the rule." I do not follow how the 
converse process can be described as ‘‘ generalisation from par- 
ticular fact to ‘class fact,'" unless Professor Montrose is using 
the word ‘‘ apply " in some eccentric way.!^ 

Professor Montrose assumes `" that I was making an independent 
point when I wrote!* “... it is submitted that the Goodhart 
theory is indistinguishable from the classical theory." This was 


14 Stone, Province and Function of Law, pp. 187 et seq. 

15 (1957) 20 M.L.R. 590. 

16 (1957) 20 M.L.R. 593. 

17 On this see Professor Montrose's article, ‘‘ Judicial Law Making and Law 
Applymg," (1956) Butterworths South African Law Review, p. 187. (The 
references given by Montrose to this article are misleading.) In it he develo 
& conception of "law applying." Briefly the argument is that the judicial 
process 18 more complex than the formula F (facts) x R (rule) = D (decision) 
would lead us to suppose; the judge, besides formulating the appropriate rule 
of law and ascertaining the particular facts of a case has to apply the rule— 
this may involve him in difficulties of interpretation, clarification of the 
terminology jn the rule, etc. In applying ihe rule in this sense the judge may 
have to formulate subsidiary rules (Bee noté 18, above). Even, however, if this 
special usage of the word ''apply " is adopted the obscurity of Professor 
Montrose's argument remains. . 

18 (1957) 20 M.L.R. 414. 
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not my intention, but I see that the sentence is not happily framed. 
As he says, however, nothing turns upon this. 

Professor Montrose takes me to task for saying that Stone 
criticised the classical theory.’* He says that Stone was objecting 
to * the English theory of precedent." Stone’s actual words were *°: 

* The English theory of precedent, as formulated by text 
writers, imports that a particular decision is explained by one 
ratio decidendi, or general proposition of which the particular 
decision is an application, and which is ‘ required ’ or necessary 
to explain that particular decision. Moreover, this general 
proposition is to be drawn from that particular case itself." 

A footnote then adds, 

“It is as to the mode of drawing it [i.e., the general 

proposition or ratio decidendi] that there is controvérsy. 2d 

Stone does not enter into this controversy except in notes where 
he criticises Goodhart's method of drawing it. Since he treats 
Goodhart as one of the controversialists, it seems fair to treat those 
modes of determining the ratio decidendi which Goodhart con- 
troverted as aspects of the controversy to which Stone refers. One 
such mode is that of the classical theory—you draw out the ratio 
decidendi by accepting the rule which the judge thought was 
necessary for his decision. All suggested methods of determining 
the ratio decidendi by examining a single case—including the classical 
theory—are equally subject to Stone's critieism, which is directed 
against two basic assumptions of what he describes generally as 
the English theory of precedent. He treats the parties to the con- 
troversy as to how the ratio decidendi i8 to be determined and 
their views on this point as only worth mention in a footnote, 
since, by criticising the two basic assumptions, he criticises all 
controversialists alike. The two assumptions are:— 

(i) the assumption that the question ** What single principle 
does a particular case establish? ” can be sensibly answered 
at all. 

(ii) the assumption that any single rule is logically ** necessary ”’ 
to explain a particular decision. 

Both assumptions are inherent in the “ classical’? theory just as 
they are inherent in the views advanced by Gray, Salmond and 
Goodhart. On the classical theory one is clearly committed to the 
first assumption. Equally, one is committed to the second—one 
is accepting as sensible the judge's belief that some particular rule 
was ‘necessary " to decide the case, and upon Stone’s view the 
judge’s belief that some particular rule was **necessary " is as 
logically untenable as anybody else's belief to the same effect. As 
he points out, logic alone would permit the formulation of any 
number of possible rules.?! ( . 


19 (1957) 20 M.L.R. 598. 20 Stone, op. cit., p. 187. 


31 On p. 598 ((1957) 90 M.L.R.) I see that according to Professor Montrose, Stone 
(op. ctt., p. 187) pointed out that the Goodhart theory is one which says ‘‘ that 
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Finally, Professor Montrose returns to his accusation that I 
misrepresented the nature of his article by saying that it contrasted 
the classical theory with the Goodhart theory 77; this time the basis 
of his criticism is different. It would have been absurd, he suggests, 

' to have done what I said he did, since this would be to contrast 
& genus not with another genus but with a species of another 
genus. This accusation of misrepresentation seems to me to be 
unfounded. In the first paragraph of his article Professor Montrose 
sets out the problem he proposes to discuss. This is, in his own 
words, * whether, to use Paton’s language, the ‘classical view’ 
is still correct." ? In contradistinction to the “ classical view ?? 
he mentions the view of most jurists that the ** classical view ” is in- 
correct. The only jurists he mentions are Professor Goodhart and 
Dr. Glanville Williams. The latter is only mentioned as accurately 
reproducing Professor Goodhart’s view of the matter. I thought, 
when I wrote the note, there, and I still think, that it was fair to 
describe the article as one which contrasted the classical view with 
the Goodhart view. The nature of Professor Montrose's arguments 
to the contrary is illustrated by the fact that they lead him into 
a misrepresentation of the Goodhart theory—to maintain the genus- 
species argument he has to say that Professor Goodhart asserted 
that the rule for which a case is authority is ** constructed by later 
judges," a proposition never in fact maintained by that writer.** 

In conclusion, Professor Montrose says that *. . . there is a 
great difference between the classical theory and the theory which 
permits cases to be explained by principles other than those pro- 
pounded by the judge." With this statement I would entirely 
agree, nor am I prepared to admit that I ever, in my note, 
suggested the contrary. All that I said was that Professor Good- 
hart’s argument as to the determination of the ratio decidendi 
contains an internal contradiction in that, having said that the rule 
stated by the judge may be ignored, he then goes on to propound 
a theory of his own whose basic assumption is that the judge's 
opinion as to what facts are material must be accepted. This basic 
assumption, in my view, leads to the conclusion, which Professor 
Goodhart failed to draw, that the rule stated by the judge ought 
to be accepted as the ratio decidendi. It was with this internal 
contradiction alone that my note was concerned. 

A. W. B. Sr«rsox.* 


the rule of law for which a case is of binding authority is not one which is 
pronounced, explicitly or implicitly, by the judge in the precedent case, but 
which is constructed H later judges ” (my italics). I find this hard to reconcile 
* with his statement a few lines further up that Stone ‘‘ nowhere refers ” to the 

classical theory. 

32 (1957) 20 M.L,R. at p. 598. D 

33 (1957) 20 M.L.R. at p. 125. 

34 See Goodhart, Essays in Jurisprudence and the Common Law, at p. 25, where 
the author's rules for discovering the binding principle ave stated. 

* Fellow of Lincoln College, Oxford. 


LEGISLATION 


CHEQUES Act, 1957! $ 


Tue Cheques Act, 1957, which, inter alia, in section 1 protects 
a banker paying unendorsed or irregularly endorsed cheques, gives 
effect to the Recommendations of the Committee on Cheque En- 
dorsement (Cmnd. 8), discussed in this Review, Vol. 20, p- 161, 
and is not, therefore, reviewed in detail. The provision in section 2 
which in effect makes it unnecessary to endorse cheques cashed by 
the payee or paid into his account, has, of course, been much 
in the public eye, whereas section 4, the main effect of which is 
to extend the protection of the collecting banker under what, 
hitherto, has been section 82 of the Bills of Exchange Act, 1882, 
from crossed to open cheques, is probably of greater interest to 
bankers than to the general public. Extraordinary confusion has 
been created in the public mind by section 8, according to which 
an unendorsed cheque which appears to have been paid by the 
drawee bankers is evidence of the receipt by the payee of the 
sum payable by the cheque. Some people seem to have thought 
that, because the law gives to the debtor this additional facility 
of proving the payment, there has been a fundamental legal change 
relieving the creditor of any obligation to issue a receipt. The 
wording of the Act gives no excuse for this misapprehension. 


O. K.-F. 


THE ADVERTISEMENTS (Hime-Purcnase) Act, 1957 


One of the objects of the Hire-Purchase Act, 1988, was to make 
clear to prospective hirers! the extent of the obligations incurred 
by signing the hire-purchase agreement. With this end in view 
the Act provides inter alia that, where it applies, the hire-purchase 
agreement must be signed by the hirer in person, and that it must 
contain certain minimum financial information.” 

Putting such details into a legal document for signature is one 
thing. Ensuring that they are read is another. And it may well 
be that some people have been misled by advertisements such as 
“ Yours for £1 ” into signing unread agreements committing them 
to substantial liability. Clearly no statistics showing the effect of 
misleading advertisements are likely to be available, but the problem 


. 
1 5 & 6 Eliz. 2, c. 86. t 
1 Or to buyers under credit-sale agreements. 
3 Bee the Purchase Act, 1938, 8. 2 (2) (hire-purchase agreements) and a. 8 (2) 
(credit-sale agreements). 
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caused the Board of Trade sufficient, concern to discuss possible 
action with quite a number of interested trade associations, and to 
support the Private Member’s Bill which is now the Advertisements 
(Hire-Purcbase) Act, 1957. 

The Act came into force on January 1, 1958. ‘* Advertisement ? 
ig defined widely as including ‘‘ every visual form of advertising,’” 
and includes catalogues and notices in shop windows as well as 
newspapers, cinema and television advertisements. It expressly 
excludes ** any form of advertising consisting only of spoken words, 
with or without other sounds.” > This plainly excludes advertising 
by sound-radio, and no doubt it is sufficient to exclude the personal 
caller who relies on his voice alone.* 

An advertisement of goods with no more reference to hire 
purchase or credit sale than that “ credit terms are available," or 
something similar, is not caught by the Act. The Act is aimed at 
incomplete, and therefore misleading, advertisements, and only 
applies to an advertisement of goods on hire-purchase or credit-sale 
terms which mentions the size of the deposit® or of any of the 
instalments, or which states that there is no deposit.* 

If the advertisement is within the Act, then all the information 
specified in section 2 must be clearly displayed “‘in such a way 
as not to give undue prominence to any part of it in comparison 
with any other part.” The required information in respect of 
goods for which the amount of the deposit or of any instalment 
is given as a sum of money * is as follows: 

(i) the deposit: either a statement that there is no deposit, or 
the amount of the deposit expressed as a sum of money 
or as a fraction or percentage of a stated sum; a “‘ hidden 
deposit?" (i.e., the number of instalments payable before 
delivery of the goods) must also be revealed; and 

(ii) the instalments: the total number, the amount of each 
(expressed as a sum of money) and the interval between 
each; and 

(iii) ** a sum stated as the cash price of the goods.” 

The only sanction for non-compliance with the Act is criminal: 
on summary conviction the maximum penalty is a fine of £50 

5 The definition is in s. 4 (1). 

4 The door-to-door salesman of goods which are sufficiently expensive to be sold 
on hire-purchase or credit-sale terms who does not produce a catalogue or 

icture must be rare. 

5 Whether by amount or by fraction or percentage, . . 

* g. 1. An advertisement of goods for £5 or less on credit-sale terms only is 
outside the Act: otherwise there are no financial limits and the Act applies 
whatever the price of the goods advertised. 

T 8.29 (1). On fims and television the time devoted to each part must be taken 
into account. 

* If the advewisement merely states the sit as a fraction or percentage 
without giving the size of the instalments the only detail required is the nature 
of the price or sum of which the fraction is taken: s. 2 (8). It is difficult to 


be sure how much information is required when the advegiisement states simply 
“ No deposit '': 16 1s possible to argue that that 15 sufficient. 
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for a first offence, or £100 for subsequent offences." "This is an 
obvious weakness in the Act, for a far more potent penalty would 
be to deprive the advertiser of the right to enforce an agreement 
entered into as a result of an improper advertisement.!? As it is, 
even if the hirer or buyer can prove that he entered into an unread 
agreement as a result of a misleading advertisement, it seems that, 
this will be no defence if he is sued unless he can show mis- 
representation ** (and even then he will not be able to keep the 
goods). 

It must be-admitted that, any attempt to link an advertisement 
to a subsequent agreement would not be easy. Speaking on the 
Report Stage of the Bill the Parliamentary Secretary to the Board 
of Trade gave some examples of the practical difficulties: ‘‘ there 
would be difficulty in determining which particular advertisement 
was relevant to a particular agreement; how long an advertisement 
remained effective; by which of a trader’s advertised terms he was 
actually tied, and so on. Application and enforcement would 
present very great problems." ° But, with respect, this seems to 
be no reason why the civil sanction should not be an additional 
penalty: the onus would no doubt be on the hirer to prove the 
connection, but if he can satisfy the court there is no reason why 
this should not be a good defence. 

This desire on the part of the promoters of the Bill to disclaim 
any intention of interfering with actual agreements is the explana- 
tion of section 4 (8), which at first sight seems a little odd: ** For 
the purposes of this Act it is immaterial whether any information 
included in an advertisement does or does not correspond with the 
terms on which goods to which the advertisement relates are in 
fact disposed of." This is intended to make it clear that no offence 
is committed by a trader who enters into a hire-purchase agreement 
on terms different to those advertised, for example, by taking a 
larger deposit at the hirer’s request. Unfortunately, this leaves 
the way clear for unscrupulous traders** to continue to issue 
misleading advertisements, provided they comply with section 2. 


* The offence is committed by any person who displays or issues, or causes to be 
displayed or issued, an advertisement contravening the Act: s. 8 (1); but there 
is protection for newspaper proprietors, cinema managers, the Independent 
Television Authority, E other persons who did not devise or compose the 
advertisement: s. 8 ( 

10 Cf. the Hire- usa y 1988, es. 2 (2) and 8 (2). 

11 The Act is not concerned with agreements but with advertisements, and it is 
probable that such an agreement would not be held to be illegal. '* Unless you 
get a clear implication . . . a court ought to be very slow to hold that a statute 
intends to interfere with the rights and remedies given by the ordinary law of 
contract "—per Devlin J. in St. John Shipping Corpn. v. Joseph Rank, Ltd. 
[1967] 1 QE. 267, at p. 288, eh it (1957) 20 M.L.R. 172 by Mr. C. Grunfeld, 
Even if the contract were ill it seems that the owner could recover the 
goods: Bowmakers, Lid. v. Banet Instruments, Ltd. [1945] K.B. 65, C.A. 

12 Mr. F. J. Erroll, MP., 582 H.C.Deb. 628 (June 28, 1957). 

13 Presumably there are some, for otherwise the Act would not be necessary. 
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Thus, the attractive advertisement ‘‘ No deposit. 144 monthly 
payments of 8s. Cash price £25’? complies with the Act. But 
there is nothing to stop the trader telling the eager customer that 
those terms are no longer available. After all, the chief object 
of the misleading advertisement is to get the customer into the 
shop: a forceful salesman can do the rest. 

There are, therefore, serious limitations on the scope and effect 
of this Act. Nevertheless, it marks a further step in the statutory 
protection of the publie against exploitation. 


AUBREY L. DIAMOND. 


NOTES OF CASES 


SovEREIGN IMMUNITY 


Tue decision of the House of Lords in Rahimtoola v. The Nizam 
of Hyderabad? renders it necessary to resume the series of Notes 
which in the course of the last few years have appeared in these 
pages under the above heading.” There exists now, however, a 
ray of hope that a subject which must have become tedious to 
many readers will at not too distant a date lose its pressing character, 
for it would seem to be clear that reform in this field, so often 
advocated by so many, cannot be any longer delayed. This is 
so for two reasons. In the first place the opinions delivered by 
Lords Simonds, Reid, Cohen and Somervell involve so pregnant an 
extension of the doctrine of sovereign immunity that no legislator 
can be expected to stand by and allow the law, in the words of 
Lord Denning,* to become even ‘‘ more enmeshed in its own net." 
Secondly, Lord Denning, though he reached the same result as 
the majority, not only dissented on many points of detail, but 
also outlined an acceptable solution of the problems with such 
persuasiveness that his voice cannot be ignored. It may be a 
matter for regret that the intervention of the legislator is required 
in a branch of the law which, on many grounds, is peculiarly in 
need of that degree of flexibility which used to be proclaimed (and 
practised) as one of the virtues of judicial legislation, but which 
a statute probably cannot preserve. In the present state of affairs, 
however, this is a reflection expressing sentimentality rather than 
realism. nan 

In 1948, when Hyderabad was threatened by the invasion of 
Indian troops, the Finance Minister of Hyderabad, acting with 
ostensible, but without actual, authority, transferred a large sum 
of money, standing to the credit of his sovereign, the Nizam, with 
a London bank, to an account with the same bank, which had 
been opened for the purpose by the then High Commissioner for 
Pakistan, the appellant, and which was entitled ** To Habib Ibrahim 
Rahimtoola (High Commissioner for Pakistan in London)." When 
the Nizam brought proceedings against the appellant and the bank 
to recover the money, the court was moved by the appellant to 
set aside the proceedings on the ground tbat they impleaded the 
State of Pakistan. This application succeeded before Upjohn J.,* ` 


1 [1957] 8 All E.R. 441; also xeborted in [1957] 8 W.L.R. est. 
3 See (1957) 20 M.L.R. 278 with further references. 
3 p. 464. . : 
4 [1957] Oh. 185, 201. 
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it failed in the Court of Appeal,5 but the House of Lords restored 
the order of Upjohn J. 

The principle which the majority of the House of Lords estab- 
lished may be stated as follows: English courts have no jurisdiction 
in respect of an action against either the agent of a foreign sovereign 
State or an English bank for the recovery of money received by 
thé agent in trust for the plaintiff and paid by the agent into his 
account with the defendant bank, if the agent accepted the money 
in his capacity as agent of the foreign sovereign State and the latter, 
-as disclosed or undisclosed principal, has the legal title to, though 
, no beneficial interest in, the bank account standing in its agents 
name, it being irrelevant that the payment to the agent was made 
under a mistake of fact or in consequence of a wrongful act. 

In the last resort this rule was derived by the majority from 
Lord Atkin's proposition ° that a foreign sovereign, even if he is 
not a party to the proceedings, is impleaded where the action 
concerns “‘ property which is his or of which he is in possession 
or control"! It is too late to ask whether this proposition, which 
has come to be regarded as having almost statutory force, required 
application and extension, for the first time, to the case of a debt 
where, so it was thought, *' there can be no question of possession 
or eontrol?''; the Court of Appeal as well as Lord Denning have 
shown how the House, if it had wished so to do, could have pre- 
vented the further growth of the doctrine of sovereign immunity. 
It is also futile to point to the fact that the order made by the 
House creates, as Lord Reid admitted,* a deadlock in that the 
bank cannot safely pay the money to anyone, unless Pakistan sues 
it and thus invokes the very jurisdiction which was denied to the 
Nizam; this is a consequence brought about by the earlier decision 
of the House of Lords in United States of America and Republic 
of France v. Dollfus Mieg et Cie. S.A.* the remarkable implications 
of which were vividly illustrated by Lord Denning.'? Rather it 
is necessary to emphasise the great significance of the fact that 
the decision of the majority would seem to be based on the appellant's 
agency, pure and simple, as opposed to his official status when he 
received the money, or the official character of the transaction 
resulting in the transfer, for, while all the Law Lords recited the 
official capacity in which the appellant accepted the transfer, the 
actual ratio decidendi is expressed in such language as to preclude 
the suggestion that the House intended its reasons of principle 
to be limited to the case where the defendant agent is a government 


5 [1957] Oh. 185, 224. 

ê The Cristina [1988] A.O. 485, at p. 490. 

T Haile Selassie v. Cable ¢ Wireless, Ltd. p 3981 Ch. 889, at p. 847, per Bir 
Wilfrid Greefie M.R. 

* At p. 452. 

* [1959] A.C. 589. . 

19 p. 402. 
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official acting as such. Accordingly, it must be feared that the 
decision will come to be applied to much less unusual circumstances; 
to the case, for instance, in which A, the agent of a Liverpool 
merchant, without his principal’s authority, pays money to B, 
the selling agent of a foreign sovereign State, in respect of a 
contemplated purchase of goods: if the purchase falls through, 
A’s principal is unlikely to be able to recover the money from B 
or B’s bank. The gravity of this situation is such that traders can 
no longer be left unprotected. 

A second point involved in the view of the majority concerns 
the banking world. The English banks have always been determined 
to maintain that they have no contractual relationship with anyone 
other than their immediate customer, that that relationship cannot 
normally be affected by the doctrine of agency and that, accordingly, 
no third party such as the immediate customer’s principal has any 
contractual rights against them. In the past they have been 
remarkably successful in defending this position, although, of 
course, there is no reason of principle why the general rules of 
agency should not apply to bank accounts and although the equit- 
able doctrine of tracing money has for many years been effective 
against bankers. The House of Lords has now lifted the veil of 
the immediate customer’s identity a little further in cases in which, 
in opening the account, the immediate customer intended to act as 
an agent: 

“That the Government of Pakistan were the principals 
(disclosed or undisclosed, it matters not) for whom the appel- 
lant as agent held the account in question with the bank, 
is . . . established beyond doubt. They were, and are, in a 
position to sue the bank either in the name of their agent, the 
appellant, or, if he were unwilling that his name should be used, 
in their own name, adding him as a defendant. The bank could 
not pay any other person without disregard of, and detriment 
to, their interests. For the bank knows only the appellant and 
knows him, as I think, though it does not matter, as the agent 
of the Government.’ 13 

Pakistan, therefore, a person other than the customer, “ has the 
legal title ° **; ** the account is the account of the Government of 
Pakistan in the name of its agent.” 14 It does not by any means 
follow, however, that, where the bank account is opened by the 
immediate customer as principal and where it is only in paying 
specific sums to the bank for the credit of the account that he 


11 Asohkenasy v. Midland Bank (1984) 51 T.L.R. 84; Banque des Marchands de 
Moscou v. Tovarishetoo Manufactur Rabeneck [1949] WN. 888 (H.L., un- 
fortunately not elsewhere reported); Kahler v. Midland Bank [1950] A.C. 24° 
and, in particular, in the Court of Appeal [1948] 1 All E.R. 811; and see 
Pinto v. Santos (1814) 6 Taugt. 447; Sims v. Bond (1893) 5 B. & Ad. 889; 
Société Coloniale Anversoise v. London & Brazilian Bank [1911] 9 K.B. 1024. 

12 p. 446, per Lord Simonds. 

13 p. 446. : 
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intends to act as agent of their owner, the latter can be said to 
have a legal title to the part of the debt corresponding to the money 
paid by his agent.!^ 

Both consequences to which attention has been drawn and the 
latter of which may by no means be unwelcome would have been 
axoided if Lord Denning's forceful and, if it is permissible to say 
so, robust approach to the problem had prevailed. In his view 
the legal title to the debt due from the bank vested, not in Pakistan, 
but in the appellant?!*; the Nizam, however, had shown both a 
legal and an equitable title in himself and could displace Pakistan's 
claim to immunity for reasons similar to those which caused the 
House of Lords in the Dollfus Mieg case'' to allow the action to 
proceed in respect of tbe thirteen bars wrongfully sold by the 
Bank of England, and the Court of Chancery to assume jurisdiction 
over a trust fund in which a foreign sovereign claimed an interest.'* 
Yet Lord Denning arrived at the same result as the majority, 
because he applied a test which for many years has in substance 
been adopted in most foreign countries and recommended for in- 
corporation into English law !*: 

* At the present time immunity should not depend on 
whether a foreign Government is impleaded, directly or in- 
directly, but rather on the nature of the dispute. Not on 
whether ‘conflicting rights’ have to be decided, but on the 
nature of the conflict. Is it properly cognizable by our courts 
or not? If the dispute brings into question, for instance, the 
legislative or international transactions of a foreign Government, 
or the policy of its executive, the court should grant immunity 
if asked to do so... but if the dispute concerns, for instance, 
the commercial transactions of a foreign Government (whether 
carried on by its own departments or agencies or by setting up 
separate legal entities) and it arises properly within the terri- 
torial jurisdiction of our courts, there is no ground for granting 
immunity." 

It may be that the precise formulation of the principle requires 
further elaboration, but its kernel merits respectful, yet whole- 
hearted, approval. In the present case it led to a conclusion 
which could be stated shortly and realistically, without reference 
to * the finer points of our domestic law,” °° so irrelevant to a 
broad problem of international law: The action concerned “an 
.inter-governmental transaction ” 7! and, therefore, had to be stayed. 
Here is a welcome whiff of fresh air. 


18 Cf. Sangster v. Commissioners of Inland Revenue [1957] 2 All E.R. 208. 
_ 16 pp. 467, 458. 
17 [1952] A.O. 582. 
18 Bee, among others, Lariviére v. Morgan (1878) L.B. 7 H.L. 498. 
19 pp. 468, 464. * 
20 p. 460, per Lord Denning. 
21 This phrase was first used by Upjohn J. [1957] Ch. 185209, but he failed to 
draw any legally relevant conclusion from it. 
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These observations cannot be concluded without special mention 
of a noteworthy pronouncement by Lord Denning which gives 
judicial authority to one of the main tenets of international law 
as a whole: * It is more in keeping with the dignity of a foreign 
sovereign to submit himself to the rule of law than to claim to 
be above it.’ 33 » 
F. A. Mann. 


LoosENInGc THE Bonps or LORD ADVOCATE v. JAFFREY ? 


Tue writer had occasion recently to conclude an article on the 
Travers v. Holley? series of cases by saying that **it should .. . 
be within the bounds of possibility for an English court to recognise 
a decree granted to a wife by the courts of her ‘ separate domicile’ 
in the American sense of that term.’’* It would seem that the 
recent and, in the light of what has gone before, quite logical 
decision of Karminski J. in Robinson-Scott v. Robinson-Scott * goes 
some way towards fulfilling these hopes. 

The husband, of British nationality and domiciled at all material 
times in England, sought a declaration that his marriage had been 
validly dissolved by the District Court of Zurich in the following 
circumstances. He and his wife, a Swiss national domiciled in the 
Canton of Zurich, where she had lived since 1948, were married 
in Zurich in December, 1950. The ceremony complied with Swiss 
law. There was a short honeymoon in Switzerland after which the 
husband returned to his work in London, where he lived. The 
wife had promised to join him there after settling her personal 
affairs, but never fulfilled her promise. In July, 1951, she com- 
menced proceedings * in the Zurich court, which granted her, in 
July, 1958, a decree of dissolution under Article 142 of the Swiss 
Civil Code on the grounds that the matrimonial relations between 
the parties were deeply and irreparably disrupted—a ground not 
known, it will be noted, to English law. In the course of its 
judgment, the Zurich court took express notice of the English rule 
that the wife’s domicile remains the same as that of her husband 


23 p. 461. 

1 [1991] A.C. 146: this is the well-known case which settled that if a husband 
deserts his wife and acquires a new domicile of choice, she will retain that new 
domicile and cannot acquire a different domicile separate from his until the 
marriage ends. 

2 [1958] P. 246: the subsequent cases are Carr v. Carr [1955] 9 All E.R. 61; 
Dunne v. Saban [1056] P. 178 and Arnold v. Arnold [1987] 2 W.L.R. 866. 

3 “Recognition in England of Non-domiciliary Divorce Decrees,” 6 I.C.L.Q 
608, at p. 624. See, too, the apnclusion offered at p. 019. e 

4 [1957] 8 W.L.R. 842, also reported [1957] 8 All E.R. 478. 

5 'The husband had notice of them, for he disputed the jurisdiction of the Zurich 
court and denied €ome of the charges raised against him; further, the court 
pronounced its findings with full reasons: see [1957] 8 W.L.R. at p. 844. 
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throughout coverture notwithstanding her separation from him, 
but nevertheless applied the provisions of the Swiss Civil Code 
allowing her to acquire a separate domicile and assumed jurisdiction 
upon that basis. Karminski J., having heard the husband and the 
Queen's Proctor (the wife not having defended the petition), made 
the declaration as prayed. 

He began his judgment with an historical survey of the problem 
before him,’ pointing out that,’ in Travers v. Holley," the ** relevant 
provisions of the two Matrimonial Causes Acts differed only in 
wording: in other respects their provisions were identical." Here, 
he observed, there could be “no question of the Zurich courts 
exercising a jurisdiction mutatis mutandis on the same basis as 
the English courts, since the jurisdiction of the Zurich court was 
based on a concept of domicile wholly unrecognised by English 
law.” ° Turning to a consideration of Dunne v. Saban,” he noted 
that the wife had there brought proceedings in the Florida courts 
having resided in Florida ‘ffor not more than two years before 
the proceedings were commenced "a fact which, it must be 
observed, did not influence Davies J.—and distinguished it, saying 
that in the case before him ** the wife had been resident in Zurich 
for over three years, whereas in Dunne v. Saban," the wife had 
been resident in Florida for only two years." He agreed with 
Davies J. that an English court should recognise the right of foreign 
courts to encroach upon the principle of domicile only to the extent 
to which an English court also does, adding that the present difficulty 
was to “measure the extent where two systems of law approach 
the whole question of jurisdiction in wholly different manners.?? '* 
Karminski J. thought as to Carr v. Carr!5 that, inasmuch as 
Barnard J. stated that English courts would respect a foreign decree 
based on provisions similar to English provisions by reason of the 
fact that English courts would grant a decree in those circumstances, 
he * must have been limiting himself to the position before him, 
namely, a substantial similarity in statutory provisions as to 
jurisdiction.” 1° As to Arnold v. Arnold," the learned judge thought 
that the Finnish provisions might in some respects resemble sec- 
tion 18 (1) (a) of the Matrimonial Causes Act, 1950,'* and that, 


* [1957] 8 W.L.R. at pp. 845-847. 
T Ibid., at p. 847. 


10 Supra. 

11 [1957] 8 W.L.R. at p. 847. 

13 Supra. 

13 TIOS] 8 W.L.R. at p. 848. 

14 Ibid. 

15 Supra. 

16 [1957] 8 W.R.R. at p. 849. Italics supplied. 

17 Supra. 

18 Matrimonial Causes Act, 1950, s. 18 (1): '' Without prejudice to any jurisdiction 
exercisable by the court apart from this section, the cour®shall by virtue of this 
section have jurisdiction to entertain proceedings by a wife in any of the following 
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applying the Travers v. Holley doctrine, the decree might have been 
recognised on the ground of statutory similarity.1? Observing that 
Mr. Commissioner Latey seemed to have gone further than this, 
apparently basing his decision in part upon section 18 (1) (b) of 
the 1950 Act,** °! the learned judge thought that whatever might 
have been the legislature’s motive in requiring three years’ resi- 
dence under that section, he could not agree with the Commissioner 
that the period of residence demanded by the law of a foreign court 
to found jurisdiction was immaterial, He thought rather. that if 
* similarity is the basis of recognition, there must be similarity in 
fact though not in terminology ” * and that there was a ** profound 
difference between the two years’ residence in Florida found in 
Dunne v. Saban * and the residence of five and upwards in Zurich 
in the present case." ?* Karminski J. thought the real question 
was whether an English court could recognise a foreign decree where 
the facts showed that the wife was resident in the territory of the 
decreeing court for three years immediately preceding the com- 
mencement of the suit there, despite the fact that the foreign 
court's jurisdiction was based on different grounds. Such a question, 
he said, was one primae impressionis in an English court. Quoting 
from an article of Dean Griswold,’ and observing that the Court 
of Appeal in Travers v. Holley ?' had lifted **the heavy hand of 
the Le Mesurier** case or at least mitigated its weight," ?? the 
learned judge thought that the answer to the question he had 
posited was: '* where, in fact, there has been three years? residence 
by a wife in the territory of the foreign court assuming jurisdiction 
in & suit for dissolution, the English court should accept that as 
a ground for exercising jurisdiction, because it would itself accept 
jurisdiction on proof of similar residence in England. It is not 
essential for recognition by this court that the foreign court should 
assume jurisdiction on the grounds laid down by section 18. . . . 


cases, notwithstanding that the husband is not domiciled in England, that is to 
88y:—(a) in the case of any proceedings under this Act other than proceedings 
for presumption of death and dissolution of marriage, if the wife has been 
deserted by her husband, or the husband has been deported from the United 
Kingdom . . . and the husband was immediately before the desertion or 
deportation domiciled in England." 

19 [1907] 8 W.L.R. at p. 849. 

20 “Tn the case of proceedings for divorce or nullity of marriage, if the wife 1s 
resident in England and has been ordinarily resident there for a period of three 
years immediately preceding the commencement of the proceedings, and the 
husband is not domiciled in any other part of the United Kingdom or in the 
Channel Islands or the Isle of Man." 

11 See [1957] 2 W.L.R. at b 278. 

22 [1967] 8 W.L.R. at p. 849. 

33 Supra. 

34 C197] 8 W.L.R. at p. 849. 

25 Ibid., at p. 850. 

36 65 H.L.H. 193, at p. 281. Quite a wealth of academic riting was put 
before the court: see [1957] 8 W.L.R. at p. 845. 

37 Supra. 

as sd A.O. 517. These are the words of Dean Griswold. 

29 [1957] 8 W.L.R."at p. 850. 
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It is sufficient that facts exist which would enable the English 
court to assume jurisdiction. X find that the Zurich court had 
jurisdiction and that, the decree pronounced by that court in favour 
of the wife on July 8, 1958, was valid.’’ °° 

Many interesting points arise out of this decision : — 

(8) The decree was pronounced in the Zurich courts within three 
years of the parties’ marriage. By the Matrimonial Causes Act, 
1950, s. 2 (1), no petition may be presented in England during 
the first three years of the marriage without the leave of the court, 
which will be given only where the case is one of exceptional 
hardship suffered by the petitioner or of exceptional depravity on 
the part of the respondent. This point seems not to have been 
adverted to in the case under review. It would therefore seem 
that this English rule may be left out of account in applying the 
* Travers v. Holley doctrine." 

(b) The requirement that the wife shall have been, for three 
years immediately preceding the commencement of proceedings, 
ordinarily resident within the jurisdiction of the court which grants 
the decree appears to be satisfied, and the “‘ Travers v. Holley 
doctrine ” still to operate, even if some of that period of ordinary 
residence is pre-nuptial. This point, too, does not seem to have 
been adverted to, although it must be confessed that there is nothing 
in the wording of section 18 (1) (b) to cause one to suspect that 
the three years’ ordinary residence in England must be wholly 
post-nuptial. Indeed, it would seem that some of that period has 
to be pre-nuptial when a wife seeks a nullity decree in pursuance 
of section 18 (1) (b) on one of the grounds mentioned in section 18 
(1) (b), (c) and (d) of the Act. 

(c) It seems that the learned judge felt no concern that the 
Swiss grounds for divorce were not known to English law. Indeed, 
he did not advert to the subject at all and it would seem, therefore, 
that he is in agreement on this topie with Mr. Commissioner Latey 
in Arnold v. Arnold.?! 

(d) In Dunne v. Saban, the husband's domicile immediately 
before the desertion of his wife was in Florida: it appears from 
the statement of the facts that he formed the animus deserendi 
before, and not after, he reverted to his English domicile of origin.” 
Mutatis mutandis, therefore, the wife, whose pre-desertion domicile, 
even in the English sense, was in Florida, could have obtained a 
decree in England under section 18 (1) (a) of the 1950 Act. 
Karminski J. having now said that it is not essential for recognition 
by an English court that the foreign court should assume juris- 
dietion on the grounds laid down in section 18, it surely seems 


30 Ibid. . y 
31 [1907] 2 W.L.R. at p. 877; (1957) 6 1.0.L.Q. at p. 612, 
32 Supra. 


33 Bee [1957] 8 W.L.R. at p. 981. 
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to follow that Dunne v. Saban ** ought no longer to be regarded 
as good law. 

(e) It appears from a detailed study of the facts of each of the 
reported English cases in which the ** Travers v. Holley doctrine ” 
was successfully applied, viz., Travers v. Holley? itself, Carr v. 
Carr ** and Arnold v. Arnold,*’ that the wives had ordinarily residej 
in the respective countries in which their husbands, and therefore 
they, were domiciled immediately before they were deserted—for 
& period of at least three years before they commenced their suits. 
Thus, they could have asked an English court to assume juris- 
diction under either section 18 (1) (a) or (b). The wife, however, 
in Dunne v. Saban,** could have sought a decree only under 
section 18 (1) (a), as has been shown above. The present case 
is thus the first in the series to indicate that compliance with 
both halves of section 18 is not required. The wife in the present 
case could not have called section 18 (1) (a) in aid by analogy 
for the simple reason that she was not domiciled in the English 
sense in Switzerland immediately before her husband left Switzer- 
land for England. By English law, she was already domiciled in 
England. 

(f) In the light of the above discussion one is left to wonder 
whether the ** Travers v. Holley doctrine ” is perhaps applicable 
only where the wife has in fact ** ordinarily resided ” in the English 
sense of that term for three years immediately prior to the com- 
mencement of her suit within the jurisdiction of the decreeing court. 
That this may possibly be the case is apparent from the words of 
Hodson L.J. in Levett v. Levett and Smith ** where he says: 


* Even assuming that the wife was resident within the 
jurisdiction of the German court for a sufficient time to bring 
the doctrine into force, assuming that she had been deserted 
by her husband in Germany so that the situation was exactly 
the same mutatis mutandis as that contemplated by section 18 
of the Act of 1950, to my mind section 18 of the Act of 1950 
affords no support for the proposition that a husband, because 
he is respondent to proceedings brought by a wife, ought him- 
self to be enabled to obtain relief on his answer.” 

Further, in Dunne v. Saban,*? Davies J. is reported as saying: 


“ Travers v. Holley ** deals with a case where the foreign 
court’s jurisdiction depended on three years? residence, as does 
ours in similar circumstances,” *? 


*4 Supra. 

35 Supra: decided by reference to s. 18 (1) (a). j 

36 Supra: decıded by reference to s. 18 (1) (a). 

37 Supra: decided by reference to s. 18 (1) (b). 

38 Supra. I 

38 [1087] 2 W.L.R. 484, at p. 488. According to the facts reported, the wife 
went to live in Germany in 1952 and instituted her suit towards the end of 
July in that year and the husband was given a decree absolute about a year 
later. e 40 Supra. 

41 Supra. . 12 [1054] 8 W.L.R. at p. 960. 
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If the above be true, then Dunne v. Saban *® is correctly decided 
after all. But, let us suppose that H, domiciled in England but 
resident in France, marries in Paris W, domiciled and resident in 
France. Her domicile will, of course, become English upon marriage. 
H then deserts her after three years of married life and acquires 
ə domicile in Germany where he commits adultery. According to 
section 18 (1) (a) of the 1950 Act, W can at once proceed in the 
English courts to get a decree in England without residing there 
for longer than is necessary to appear in court on the day of the 
hearing! One wonders, at this stage, whether the draftsman of 
archon 18 (1) (a) should not have concluded with the words 

. and the husband was immediately before the desertion or 
deportation domiciled and resident in England.” It is at any rate 
certainly hard to see how a man could be deported from our 
shores if he were not resident here. However, on the face of 
it, section 18 (1) (a) allows W to obtain a decree in England in 
these circumstances. That being so, it must follow that Dunne v. 
Saban“ is wrong, and that the “‘ Travers v. Holley doctrine ” 
must apply whenever, mutatis mutandis, one or other or both of 
section 18 (1) (a) and section 18 (1) (b) is satisfied. 


P. R. H. Wess. 


DISCHARGE oF OBLIGATIONS IN THE CONFLICT OF Laws 


PRIVATE international law has a reputation for being complicated, 
but there can be few problems of greater difficulty even in this 
intricate subject than the one confronting Wynn-Parry J. in Re 
United Railways of the Havana and Regla Warehouses, Ltd.! 
Stated in the abstract, the question looks simple enough: we have 
two clear rules of the conflict of laws: (a) the extinction or discharge 
of contractual obligations is governed by the proper law of the 
contract; (b) governmental acts concerning property (including 
choses in action) are valid in so far, but only in so far, as the 
property concerned is “ situate’? within the jurisdiction of the 
particular government at the time of the act. Where is the border- 
line separating the fields of application of these two rules? In 
order to see how difficult this question is in practice, all one has 
to do is to look at the facts of this case. It arose in the course 
of the voluntary winding up of an English company which had 
owned and operated a railway in Cuba. In 1921 the company 
decided to raise additional capital in the United States. In accor- 
' dance with a type of financial scheme known as the ** Philadelphia 
Plan ” the Commercial Trust Company of Philadelphia, as trustee 


43 Supra. 
44 Supra. e 


1 [1957] 8 All E.R. 641. 
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(later succeeded by the First Pennsylvania Company for Banking and 
Trusts, the applicant in the case under review), issued to the public, 
through a New York banking firm which underwrote the issue, 
* United Railways of Havana Fifteen Year 7} per cent. Equipment 
Trust Certificates ° which were serviced by the trustee. The railway 
company formed a subsidiary, incorporated under the law of 
Delaware, to which it sold part of its rolling-stock, the purchase 
price being partly covered by the amount of the certificates paid 
with the agreement of the trustee by the New York bank to the 
subsidiary. The subsidiary in turn, by a lease executed in New 
York, let the rolling-stock to its parent, the rent being payable at 
the offices of the trustee in Philadelphia and, as to the “ interest ”’ 
part of'the rent, in New York in gold coin of the United States 
of the 1921 standard of weight and fineness. This “‘ rent’ was 
equal to the half-yearly payments to be made by the company for 
interest, capital and premium on the loan raised by the trustee 
through the certificates. On the same day, the subsidiary assigned 
to the trustee its interest under the lease. Subsequently, it assigned 
to the company the right to reacquire the property after the expiry 
of the lease, and, having performed its ephemeral function, ceased 
to exist. The effect of all this was that the railway company 
had obtained the loan capital under the guise of a purchase price, 
and that it paid interest, sinking fund, ete., under the guise of 
rent, the trustee for the certificate holders being the **lessor." The 
lease of the rolling-stock was in fact nothing but a security for a 
loan, but, all the same, from the legal point of view, it was clearly 
a lease and nothing else. As Wynn-Parry J. said*: “The cer- 
tificates themselves impose no liability on the company. The 
company's liability, assuming that it still exists, arises solely under 
the lease.” 

After having, through redemption or purchase of certificates, in 
fact discharged a large proportion of the loan, the company defaulted 
on its payments in 1981, but until 1984 it continued to pay that 
part of the rental which represented interest (as distinguished from 
capital). In 1984, 1940 and 1941 moratoria were established by 
Cuban law which, provided. Cuban law governed the matter, would 
have applied to the company at that time. In 1949 its management 
and control were taken over by an “‘ interventor " on behalf of the 
Cuban Government, and finally, under powers granted by a series 

~uf ** Law-Decrees ” of 1958, the Cuban State acquired by purchase 
the entire assets of the company and declared that the company 
was to receive the price “free from all responsibility with respect 
to liabilities outstanding in Cuba, represented by debts, obligations 
and responsibilities arising out of the properties which are to be 
acquired by the State ’? which, according to a ** confflential agree- 
ment,” included the ** responsibilities that may be derived from the 
e. 


2 Ibid., p. 647 F. 
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. . . Certificates," provided such responsibility was held to exist by 
any court. Subsequently the State sold to another company the 
undertaking thus acquired. 

The claim for which the trustee company sought to prove in the 
winding up of the railway company and which the liquidator had ' 
rejected was mainly for the unpaid instalments payable under the 
lease, with interest and ‘‘ premium,” and, in the alternative, for 
breach of a covenant in the lease not to assign the rolling-stock 
without the consent of the lessor, or, in the further alternative (a 
point of special interest from the conflicts angle), for damages for 
conversion of the rolling-stock. 

Wynn-Parry J. held that the proof had been wrongly rejected. 
The question whether the contractual rights of the applicants under 
the lease had been extinguished was governed by the proper law 
of the contract and not by that of the situs of the debt. The 
proper law of the contract, however, was not the law of Cuba but 
that of Pennsylvania. In the concluding parts of his judgment 
the learned judge dealt with the conversion of the dollar amounts 
into sterling, with Cuban law in case it was held by a higher court 
to apply (this part of the judgment is so poorly reported that it is 
impossible to know what the learned judge said, although it appears 
to have included some very important points on renvoi and other 
matters), and with the claims for damages. 

Much the most important point is the first. The liquidator con- 
tended that under Cuban law the company's liability to the trustees 
had been extinguished, but, as the learned judge held, and, with 
respect, rightly held, this question was governed by the proper law. 
The principal significance of the case is in the refusal of Wynn-Parry 
J. to make a distinction between the law governing a contractual 
obligation to pay, do or deliver something in futuro and the law 
governing & debt which is due, a distinction indicated in the judg- 
ments of Pearson J. in Jabbour v. Custodian of Israeli Absentee 
Property ? and of Upjohn J. in Re Helbert Wagg & Co., Ltd.* These 
two learned judges had tried to make the forms of action rise from 
their graves; it is good that in the present case the judge has laid 
this ghost. It is indeed, from the conflicts point of view, irrelevant 
whether the claim would, before 1852, have been in assumpsit or 
in debt: a debt arising from contract is still a contractual claim, 
the discharge of which is governed by the proper law in accordance 
with the rule laid down in the classical nineteenth-century cases 
such as Ellis v. M'Henry * and Gibbs v. Société des Métauw.® Where, 
however, and this is the true line of distinction, * the title to 
the debt," i.e., not its existence or extinction, but the identity of the 


3 [1954] 1 W.R. 189; [1954] 1 All E.R. 148. 

4 [1956] Ch. 898. 

5 (1871) L.R. 6 C.P. 9228. ° 
* (1890) 25 Q.B.D. 899. 
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creditor, is involved, i.e., where the debt is to be considered not as 
a contractual obligation, but as a piece of property, all questions 
of the effect of legislative, administrative or judicial intervention 
must be judged in accordance with the lem situs. For these propo- 
sitions, it is submitted, the present case provides clear authority. 

This authority was badly needed in view of the confusion which 
had been created by some of the ** Russian bank " cases which are 
analysed in Wynn-Parry J.’s judgment. These cases, it should 
be remembered, were, unlike the present case, concerned with the 
winding up not of an English company but of foreign corporations 
whose existence had been terminated under the lew incorporationis. 
Very special considerations apply in such cases. They yield no 
general principle. 

Nor does the present case touch the question of the line which 
separates cases of ‘‘ particular transfer of debts by acts of State 
from cases of ‘‘ universal succession" brought about by act of 
State, as in National Bank of Greece and Athens v. Metliss." 

That the law of Pennsylvania. was the proper law of the contract 
was, it is suggested, fairly clear. The case confirms anew (if this 
was needed) the vital difference between the law governing property 
rights and the law governing contracts concerning property rights. 
That the parties to the lease expressed their intention **to enter 
and execute this lease in accordance with the provisions of the law 
of the Republic of Cuba to the end that this lease may be deposited 
or filed and/or registered thereunder " and that in the assignment 
from the subsidiary to the trustee there was also a reference to 
enforcement of the agreement under the law of Cuba was certainly 
not tantamount to a choice of Cuban law as the proper law of 
the contract. 

O. K.-F. 


Tae Hier-Purcuase Drarer’s Lianmiry 


In Andrews v. Hopkinson’ McNair J. has helped to clarify certain 
aspects of the legal relationship between dealer and customer in 
hire-purchase transactions. The most common way for expensive 
goods, especially motor-cars, to be disposed of on hire purchase is 
for the dealer to sell them outright to a finance company which 
thereupon, as owner, hires the goods to the customer under a 
hire-purchase agreement. As far as the customer is concerned, 
he considers that he is doing business with the dealer—he commonly 
says that he is “‘ buying the goods on hire purchase ? from the 
dealer—but the contract of hire purchase is, in fact and in law, 
with the finance company. 


7 [1957] 8 W.L.R. 3056; [1957] 8 All E.R. 608. H.L. 
1 [1967] 1 Q.B. 229; [1956] 8 W.L.R. 782; [1956] 8 All E.R. 482. 
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What if the goods are unsatisfactory? If they are not fit for 
use, or not of merchantable quality, the hirer’s natural impulse is 
to complain to the dealer. But it is quite clear that there is no 
contract of sale of goods between the dealer and the hirer, so that 
the hirer cannot sue the dealer relying on the conditions and 
warranties implied under the Sale of Goods Act, 1898: Drury v. 
Victor Buckland, Ltd.? 

Can the hirer sue the finance company? In principle, he can, 
for the terms implied into a hire-purchase agreement, whatever 
those terms may be, will operate unless effectively excluded. If 
the agreement is within the Hire-Purchase Acts there is generally 
no difficulty, for most of the implied terms cannot be excluded, 
while the remaining condition is unlikely to have been excluded 
owing to the difficulty of doing so. But if the agreement is outside 
the Acts, as in the case of all new, and many secondhand, cars, 
the only limits to the exclusion of implied terms are to be found 
in those cases dealing with fundamental breach of contract, such 
as Karsales (Harrow), Ltd. v. Wallis." The chances are, therefore, 
that the implied terms will be excluded, as they are in virtually 
all finance company hire-purchase agreements. 

But the hirer may yet have rights against the dealer, even 
though there is no sale of goods. In Brown v. Sheen and Richmond 
Car Sales, Ltd.* the dealer told the customer that the car was 
in perfect condition. Jones J. held, without detailed analysis of 
the situation, that this ** warranty " induced the customer to enter 
into the contract of hire purchase with the finance company, and 
gave the customer damages for breach of the warranty. McNair J. 
later referred to the principle behind this decision, and applied it 
to rather different facts, in Shanklin Pier, Lid. v. Detel Products, 
Ltd.’ 

In Andrews v. Hopkinson * McNair J. has now applied the same 
principle to another hire-purchase case. The dealer showed the 
customer a 1984 car which had been in his possession for about 
a week and told him: “ It’s a good little bus. I would stake my 
life on it." As a result the customer took the car on a hire-purchase 
agreement from a finance company. About a week later he was 
involved in a collision as a result of a failure of the steering 
mechanism and was seriously injured. McNair J. held that the 
dealer’s words amounted to an affirmation that the car was in good 
condition and reasonably fit for use on a public highway, and that 
the car was not in such a condition. He held that this affirmation 
was an enforceable warranty and accordingly gave judgment for 
the customer. 


2 [1941] 1 Alb E.R. 269, C.A. 


4 [1950] 1 All E.R. 1102. 
5 [1951] 2 K.B. 854. š 
e [1957] 1 Q.B. 229. 
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This means that there is an enforceable contract between the 
dealer and the customer: “ warranty " is used here in the sense 
of a binding promise (see Denning L.J. in Oscar Chess, Ltd. v. 
Williams"). Counsel for the dealer suggested that the words were 
no more than sales talk or “ puffing,” but McNair J. held that 
had there been a sale of the car by the dealer to the customer 
the words would clearly have been intended to have contractual 
force; this seems to be the same as saying that there was an intention 
to create legal relations. 

The obvious difficulty in such a contract is to find the con- 
sideration. McNair J. said that the promise was “ supported by 
the consideration that [the dealer] should cause the hire-purchase 
finance company to enter into a hire-purchase agreement with the 
intended purchaser," * but this, with respect, appears to move from 
the promisor rather than the promisee. The promisee (i.e., the 
customer) must, to adapt Pollock's phrase, show that he has paid 
a price for the promise, and the true consideration appears to be 
his act in entering into the hire-purchase agreement with the finance 
company: **in consideration of your (the customer) taking the car 
on hire purchase from the finance company, I (the dealer) promise 
that it is in good condition." 

This was enough to dispose of the case, but in addition McNair 
J., having found' that the dealer ought to have appreciated the 
possibility of dangerous wear in the steering, held that he had been 
negligent, extending the principle in Herschtal v. Stewart & Ardern, 
Ltd.” Perhaps the chief interest of the case, however, lies in the 
judge's comments, deliberately not part of his decision, on a further 
argument of the customer. He said: **I feel there is much to be 
said for the view that, in a transaction such as the present, which 
though not in law a transaction of sale between the parties is 
closely akin to such a transaction, the court ought to imply ... a 
condition or warranty [similar to that in section 14 (1) of the Sale 
of Goods Act, 1898] if any contractual relationship between the 
parties can in fact be established." 1° 

If this view is acted upon by the courts it is difficult to resist 
the conclusion that, irrespective of the dealer's sales talk, there is 
invariably a contract to be implied between dealer and customer 
in a form such as this: “in consideration of your signing the 
hire-purchase agreement, I (the dealer) agree to sell the car to the 
finance company." In this contract the implied term that the car 
is reasonably fit for the purpose can take effect. If this is estab- 
lished by the courts, doubtless the next move by the dealer will 


7 [1967] 1 W.L.R. 870, 874, C.A. 

8 [1957] 1 Q.B. 229, 285. e 

* [1940] 1 K.B. 155. 

19 p. 287. MoNair J. pointed out that in Drury v. Victor Buokland, Lid., above, 
the possibility of agontract between dealer and customer other than one of sale 
was not apparently advanced or considered by the Court of Appeal. 
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be an express contract in writing with the customer, with the 
addition (in legible but regrettably small print?) of words excluding 
express or implied terms. Then the next round in the contest 
between the customer and The Rest can begin. Perhaps the removal 
of the financial limits in the Hire-Purchase Acts would be simpler. 


i | AvusREY L. DIAMOND. 


MEASURE or DAMAGES rog BREACH OF a Contract OF HIRE 


Ix my note on Thompson v. Robinson! which was published at 
(1956) 84 Can.Bar Rev. 969 I regretted Upjohn J.'s omission in 
that case to consider British Automatic Co. v. Haynes,? which 
appeared to be inconsistent with Re Vic Mill on which he relied. 
I went on to say *: ** The British Automatic Co. case is, however, 
considerably weakened by the fact that Re Vic Mill was not cited 
to the court nor was it considered in the judgment. Further, 
even if the British Automatic Co. case had been considered in the 
Thompson case, there can be little doubt that the decision in Re 
Vic Mill would, both on principle and in view of the heirarchy of 
authority, have been followed."  Interoffice Telephones, Lid. v. 
Robert Freeman Co., Ltd., a decision of the Court of Appeal,’ 
now provides support for this comment by overruling the British 
Automatic Co. case. 

In the Interoffice Telephones case the defendants agreed to hire 
telephone equipment from the plaintiffs, who agreed to instal, let 
and maintain it in efficient working order. The period of hire fixed 
by the contract was twelve years, but after some six years had 
expired the defendants were forced to leave the offices in which 
the equipment was installed, and, although at one time they thought 
of removing the equipment with the consent of the plaintiffs, they 
found that their new premises were already equipped with a similar 
installation so that they had no use for anything further in that 
way. In these circumstances they repudiated the contract and the 
plaintiffs brought an action for damages. The sole issue concerned 
the measure of damages, and the principal argument before Pilcher J. 
concerned the validity of a clause in the contract prescribing the 
damages payable in the event of default by the defendants. Pilcher 
J. held this clause to be void as constituting a penalty in that it 
was applicable in a number of different circumstances of varying 
importance, and so damages fell to be awarded in accordance with 
the proper principle of the law of contract. The evidence showed 


1 [19065] 2 W.L.R. 185; [1955] 1 All E.R. 154. 

2 [1991] 1 KeB. 877 (Salter J.). 

3 [1918] 1 Ch. 465 (C.A.). 

* (1956) 31 Can.Bar Rev. 969, at p. 977. 

5 [1957] 8 W.L.R. 971; [1957] 8 All E.R. 479. . 
* Jenkins, Parker and Pearce L.JJ. 
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that the demand for this equipment was a limited one and that 
the plaintiffs always had a supply sufficient to meet any demand. 
In these circumstances, Pilcher J., following the British Automatic 
case, awarded damages to the plaintiffs (1) for loss of rental until 
the expiration of such a period as the plaintiffs would require, 
making reasonable dispatch, in order to let the equipment out to. 
somebody else (six months); (2) the cost of removing the equipment; 
and (8) the cost of reconditioning it. 

The plaintiffs appealed on the ground that *' the evidence being 
that there was always a supply to meet any demand, it cannot be 
right to bring into account against the plaintiffs a notional re-hiring 
of the installation taken back from the defendants, for the sub- 
stituted transaction with a new customer would not in truth diminish 
the loss sustained by the plaintiffs at all, inasmuch as that substituted 
customer would simply be taking on hire the machine taken back 
from the defendants instead of another machine which, as the 
evidence shows, the plaintiffs could have provided.” The Court 
of Appeal found this proposition to be supported by Re Vic Mill 
and approved Barry J.’s decision in the unreported case of Telephone 
Rentals, Lid. v. R.C.A. Photophone, Ltd. that the principle of 
Re Vic Mill was just as much applicable to cases of hiring as to 
cases of sales of goods. 

The Court of Appeal, accordingly, awarded as damages a sum 
representing (i) the loss of rent over the unexpired period of the 
contract (six years) less (a) future maintenance charges; (b) a dis- 
-count for receiving in one sum an amount which, had the contract 
run its full length, would have been received only over a period; 
and (c) the depreciated value of the equipment recovered inasmuch 
88 this could be relet; and (ii) the cost of reconditioning the equip- 
ment since it could not be relet until this was done.? 

The Interoffice Telephones case is the fourth of a quartet of 
recent cases which deal with the measure of damages for breaches 
of contraets of sale or hire * and which appear to justify the following 
propositions : — 

1..When a purchaser fails to take delivery of goods which he 

has agreed to buy, and when there is no shortage of the 
goods in question to meet all immediate demands in the 


7 [1957] 3 W.L.R. 971, at p. 976; [1957] 3 All E.R. 479, at p. 482. 

8 The headnote to the report in the All England Reports [1957] 3 All E.R. 479 is 
inaccurate. It contains no reference to the deduction for the depreciated value 
of the equipment but 8 of a '' deduction for reconditioning the apparatus." 
As is olens from Je L.J.'s judgment, (1) what was deducted was the 
stimate value of the equipment recovered and (1i) what was allowed was the 
cost of reconditioning: see [1957] 3 W.L.R. 971, at p. 974; [1957] 8 All E.R. 
479, at p. 482. The headnote to the report in the Weekly Law Reports [1957] 3 
W.L.B. 971 is both clear and accurate. 

The ay! three cases are: Thompson v. Robinson, supra; Charter v. Sullivan 
[1057] 2 W.L.R. 628; [1957] LAN ER. 809; (1957) 85 Can.Bar Rey. 449; and 
Telep Rentals v. R.C.A. Photophone, supra. 
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locality of the vendor's business, the vendor is entitled to 
recover from the defaulting purchaser the profit which he 
would have made had the contract been performed. See 
Thompson v. Robinson. 


2. On the other hand, when the goods in question are in short 


supply and insufficient to meet the demand, the vendor will 
not be entitled to recover his loss of profit from the default- 
ing purchaser, since ew hypothesi the vendor will have sold 
the same amount of goods and made the same profit as he 
would have done if the purchaser had carried out his contract. 
See Charter v. Sullivan. 


8. The operation of section 50 (8) of the Sale of Goods Act, 1898, 


which prima facie prescribes the measure of damages for 
breaches of contracts for the sale of goods, depends upon 
there being an “ available market," The interpretation of 
this phrase has not yet been conclusively settled, but the 
following judicial suggestions have been made: 

(a) ** What I understand by a market in such a case 
as this is, that when the defendant refused to take the 
800 tons the first week or the first month, the plaintiffs 
might have sent it in wagons somewhere else, where they 
could sell it, just as they sell corn on the Eachange or 
cotton at Liverpool: that is to say, that there was a 
fair market where they could have found a purchaser 
either by themselves or through some agent at some par- 
ticular place. That is my notion of the meaning of a 
market under those circumstances °: per James L.J. in 
Dunkirk Colliery Co. v. Lever.'? The objection to this is 
that section 50 (8) becomes generally inapplieable if its 
operation is confined to corn, cotton and commodities which 
are sold in similar ways. Moreover, it should be noted that 
Jenkins L.J. in Charter v. Sullivan" doubted if James 
L.J.'s observations should be applied as an exhaustive 
definition of an available market in all cases. 

(b) ** Had the matter been res integra, I think I should 
have found that an ‘ available market! merely means that 
the situation in the particular trade in the particular area 
was such that the particular goods could freely be sold, 
and that there was a demand sufficient to absorb readily 
all the goods that were thrust on it, so that if a purchaser 
defaulted, the goods in question could readily be disposed 
of”: per Upjohn J. in Thompson v. Robinson. The 
objection to this is that it appears to be too narrowly 
confined: in many cases today the terms on which a trader 


10 (1878) 9 Ch.D. 20, at p. 25, applied in Thompson v. Robinson, supra. 
11 [1957] 2 W.L.R. 528, at p. 593; [1957] 1 All E.R. 80Q, at p. 813. 
12 [1956] 2 W.L.R. at p. 101; [1955] 1 All E.R. at p. 159. 
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is appointed as a dealer restrict his activities to a specified 
locality: it is submitted that Upjohn J.’s definition gives 
him an undeserved advantage out of his own restrictive 
agreement, since it often happens that the goods could be 
sold in a neighbouring locality. It should be noted that 
Jenkins L.J., in Charter v. Sullivan,’ did not find Upjohn 
J.’s definition entirely satisfactory. 

(c) “I doubt if there can be an available market for 
particular goods in any sense relevant to section 50 (8) 
of the Sale of Goods Act, 1898, unless those goods are 
available for sale in the market at the market or current 
price in the sense of the price, whatever it may be, fixed 
by reference to supply and demand as the price at which 
a purchaser for the goods in question can be found, be 
it greater or less than or equal to the contract price. The 
language of section 50 (8) seems to me to postulate that 
in the cases to which it applies there will, or may be, a 
difference between the contract price and the market or 
current price’: per Jenkins L.J. in Charter v. Sullivan.” 
If this is the correct view then it follows that whenever 
the sale of à commodity is controlled by trade protection 
and price maintenance agreements, the concept of the 
“ available market ” is destroyed. 

4. If there is no “ available market" the plaintiff will recover 
the damages which he has actually sustained: these will be 
calculated in accordance with propositions 1 and 2 above. 

5. There is no difference between the principles applicable in 
breach of à contract to hire goods and those applicable 
in breach of a contract for the sale of goods. See the 
Interoffice Telephones case. 

O. R. MARSHALL. 


AN INSUFFICIENT NOTE OR MEMORANDUM 


Everysopy seems to remember section 40 of the Law of Property 
Act, 1925, and to know that no action may be brought upon any 
contract for the sale of land unless the agreement upon which 
such action is brought or some memorandum or note thereof is in 
writing and signed by the party to be charged. The defendants 
in Timmins v. Moreland Street Property Co., Ltd. orally agreed 
to purchase three houses from the plaintiffs for the sum of £89,000 
and one of the company’s directors ori their behalf signed a cheque 
for 10 per cent. of this amount as a deposit. The receipt the 
company received for this money read: ** Received, of Moreland 


13 Ante, note 11. 
14 [bid 


1 [1957] 8 W.L.R. 678 (C.A.), also reported [1957] 8 All E.R. 265. 
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Street Property Co. the sum of £8,900 as a deposit for the purchase 
of 6, 8 and 41, Boundary Street, Shoreditch (freehold), which I 
agree to sell at £89,000. Dated this 20th day of July, 1955. 
W. H. Timmins, Trustee of James Keeves Trust, 25, Bloomsbury 
Square, W.C.1.” 

» Now, it will be recalled that if one can spell out of one document 
a reference to another document, one is at liberty to give evidence 
as to what that other document is, and if that other document 
contains in writing all the terms of the contract, there is a sufficient 
memorandum within the statute by reading the two documents 
together. 

The court unanimously held that the receipt constituted a 
sufficient memorandum of the agreement, so that the plaintiffs, who 
had signed it, could, of course, have been sued. But the question 
in the present case was whether the cheque, which was signed by 
the defendants, could be held to contain any reference to the receipt 
so that the cheque and the receipt could be put together to enable 
the defendants to be sued. 

The defendants, first of all, argued on the facts of the case that 
when the cheque was signed, the receipt had not yet been drafted, 
so that there was no document at that time in existence to which 
the cheque could have referred. This argument was rejected on 
the grounds that the giving of the cheque and the giving of the 
receipt were all part of one and the same transaction and stop- 
watches have no place in a court of law. 

Now the cheque, as is normal business custom, was drawn in 
favour, not of W. H. Timmins, the plaintiff, but of the plaintiff’s 
solicitors. Therefore, maintained the defendants, one merely had 
& cheque drawn on July 20 by A in favour of X, for £8,900, and 
a receipt which happened to be dated July 20, given to A, by Z, 
which, by a coincidence, was also for £8,900. What is there from 
the face of the cheque to join it to any other document, or if there 
is, why join it to this particular document? The court confessed 
that they could find no adequate reason. **I do not see how it 
could be possible without oral evidence to connect the cheque made 
out in favour of [the solicitors] with the receipt given by the 
plaintiff °”: per Jenkins L.J. ‘If one places the cheque and the 
receipt side by side, it is not obvious on an inspection of them that 
they originally formed a single document and could be taken and 
read together ’’: per Romer L.J. ‘‘ The signature is on the cheque 
only and I do not find any satisfactory way of linking it up with 
the memorandum—that is, the receipt": per Sellers L.J. 

But what, one is tempted to ask, would have happened if 
W. H. Timmins had been named upon the cheque? ‘‘ The position," 
declared Romer L.J., ** might have been different." The question, 
one feels, will be happily left to examinees to solve. 


D.'G. VALENTINE. 
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Hicu Trees IN New ZEALAND 


* EQUITABLE” alias '*promissory " alias “new’’ estoppel has 
emigrated to the antipodes. In P. v. P., McGregor J. applied 
the principle derived from Central London Property Trust, Ltd. v. 
High Trees House, Ltd.* and Combe v. Combe.? Each new applic 
tion of it clarifies the principle, but there are still areas of doubt. 
For example, must a defendant relying on such an estoppel show 
that he has incurred a detriment in reliance on the representation? 

In P. v. P. there was a deed of separation under which the 
husband agreed to pay £6 10s. a month to his wife. Later he 
divorced her, and the decree absolute contained an order that 
he pay 1s. a year maintenance. The Public Trustee (the insane 
wife’s administrator) wrongly assumed that this order abrogated 
the maintenance provision in the separation deed, and wrote as 
follows to the husband: ** The order cancels the previous separation 
agreement but it will be necessary to collect the arrears of main- 
tenance up to the date on which the order became effective. . . .” 
The husband believed this, paid the arrears by instalments, and 
took no further action. The Public Trustee, having discovered his 
error, now sued the husband for four-and-a-half more years’ worth 
of monthly instalments of £6 10s. commencing with the date of 
the decree absolute. McGregor J. (on appeal) gave judgment 
for the defendant. 

The learned judge considered the English authorities, judicial 
and juristic, and came to the conclusion that the defendant had 
first to show a representation by the plaintiff that the strict rights 
under the contract would not be enforced. The fact that this 
would be a representation of law or of intention or as to the 
future was no objection, as ‘‘common Jaw” estoppel was not 
being considered. Having established such a representation, the 
party setting up the doctrine then had to show that he had acted 
on the belief induced by the other party. That was the case 
here, as the husband had done nothing when he would otherwise 
either have paid £6 10s. a month or have taken proceedings to 
get out of the obligation. Thirdly, ** When the conditions of 
applicability are present, in my view, it is then for the court 
to decide whether it would be inequitable to allow the party 
seeking so to do to enforce the strict rights which he has induced 
the other party to believe will not be enforced." * 

Iniquity (if that is the right noun corresponding to **in- 
equitable) of enforcement and. detriment to the defendant are 
clearly not coterminous. There can be detriment without iniquity. 
If there is a continuing detriment, the plaintiff can enforce the strict 


1 [1957] N.Z.L.R. 864. 
2 [1947] K.B. 180. 

3 [1951] 2 K.B. 915.* 
4 [1957] N.Z.L.B. 859. 
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rights if he gives the defendant such notice of his intention to do 
so as will enable the latter to terminate the detriment. But can 
there be iniquity without detriment? P. v. P. does not decide. 
Despite the absence of any explicit requirement of detriment in 
the judgment, there was detriment to the defendant and it was 
regarded as material. McGregor J. said‘: “In the belief induced 
by this letter, . . . the appellant... refrained from any pro- 
ceedings under the Divorce and Matrimonial Causes Act, 1928, to 
set aside or vary the post-nuptial settlement effected by the pro- 
visions of the deed. It seems to me it would be inequitable now 
to allow the respondent to enforce the rights. . . . ° The fact that 
the husband had paid nothing under the deed since getting the 
letter was also referred to, but there is no indication that this 
alone would have made it inequitable to exact payment. 

There is no case of equitable estoppel succeeding where the 
only act of the defendant in reliance on the representation has 
been to organise his finances (e.g., by spending all his money on 
other things) without providing for the obligation represented to 
have been abandoned. It is true that this was the only action of 
the defendant in the High Trees case, but the representor was not 
there trying to collect arrears. Certainly, Denning J. (as he then 
was) said in that case that arrears could not be recovered if sought, 
and this is supported by Wallis v. Semark.* . The statement by 
McGregor J. that it is for the court to decide whether it would 
be inequitable to allow the plaintiff to go back on his representation 
is an attractively general way of stating the principle. It should 
suffice to defeat impediments based on a narrow view of detriment 


` to the defendant. ‘* Detriment” tends to be linked with notions 


of consideration. Doubtless promissory estoppel will most frequently 
succeed where there is detriment to the promisee in reliance on 
the representation. It is submitted, however, that enforcement 
of the original obligation may be inequitable without any detriment 
(in the narrow sense), and that the categories of what is inequitable 
can never be closed. 

L. A. SHERIDAN. 


EXTRA-[ERRITORIAL Varnrorry or U.S. Divorce 


Our of respect for the law and the legal profession of the United 
States, some attempt must be made to correct the disturbing im- 
pression created by commenta of Sachs J. in Macalpine v. Macalpine ' 
on aspects of American conflicts law. He suggests (basing his 
opinion on so-called “ expert evidence) that states in the Union 
will recognise the validity of judgments in sister-states even where 


5 [1951] 2 T.L.R. 22 (and see (1952) 15 M.L.R. 386-940». 
1 [1957] 8 All E.R. 184 (also reported [1957] 8 W.L.R. 698). 
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‘they are obtained by the plaintiffs fraud—a most surprising state 
-of affairs if true. 

The facts of Macalpine present little in the way of novelty. 
The parties were married and lived together in England for twelve 
years. In 1942, the husband went to the United States and by 1948, 
when he petitioned for divorce, had acquired a domicile in an 
American state. His petition, on the ground of non-cohabitation for 
eight years, alleged that he did not know his wife's present address 
or whereabouts and as a result, notice of the proceedings was 
published only in local Wyoming newspapers and not sent to the 
wife. The decree was granted in 1949 and Macalpine remarried 
in Colorado in 1951. His ‘‘ first’ wife, still in England, learned 
of the ‘‘ divorce” in 1954 and petitioned for divorce herself in 
this country, alleging that the Wyoming decree should not be 
recognised since it was contrary to natural justice and that her hus- 
band had therefore been living in adultery since his ** remarriage ”’ 
in 1951. Sachs J. allowed the petition. Macalpine, since leaving 
England, had carried on a desultory correspondence with his wife 
and knew her address and whereabouts perfectly well. His state- 
ments to the Wyoming court were clearly fraudulent in the light 
of this, as they were made for the express purpose of preventing 
his wife from receiving notice of the proceedings. --The decree 
obtained was therefore contrary to natural justice, would be treated 
as a nullity here and the wife’s petition granted. 

There can be no doubt that the authorities ? justified the judge’s 
decision. His comments ? as to the possible treatment-of a similar 
case in a United States court, however, give rise to doubt. On 
the evidence before him, he concluded that the Wyoming decree 
would be recognised as valid throughout the United States unless 
set aside first by a competent Wyoming court. 

Yet to make this assertion is to overlook two elementary pro- 
visions of the Federal Constitution. First, it seems that Macalpine's 
fraud would be a breach of the **due process? requirement of 
the Fourteenth Amendment. This provision, requiring no state 
to “ deprive any person of life, liberty or property without due 
process of law," has been widely interpreted and can now be 
extended to provide for a fair trial of any issue in accordance 
with the principles of natural justice. In relation to the service 
of notice in particular, a reasonable and bona fide attempt must 
be made to contact the defendant, failing which “ the substitute 
that is most likely to reach [her] is the least that ought to be 
required if substantial justice is to be done." * For example, in 
Leichty v. Kansas City Bridge Co.,5 the facts were very similar 
to those in the present case. The plaintiff filed a false affidavit 


P 
2 Cited and quoted from at length on pp. 188-189. 
7*3 Bee p. 188, letter B; p. 141, letter B. 
* McDonald v. Mabge, 248 U.B. 90, 92 (1917), per Holmes J. 
* 846 Mo. 629; 190 S.W. 201 (1945, Missouri). 
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that he did not know the address of his wife and gave an erroneous 
‘s last known address ? so that he could obtain service by publica- 
tion within the state and mailing of notice that he knew would 
-not reach her. For present purposes it is sufficient to say that 
the Supreme Court of Missouri, when asked to recognise the validity 
of the decree obtained, held it to be void because of the denial 
of ** due process.” 

And so far as recognising the validity of the decree in sister- 
states is concerned, the Constitution again raises a barrier in the 
shape of Article IV, section 1—the “ Full Faith and Credit ” clause. 
This provides that ** Full Faith and Credit shall be given in every 
State to the public Acts, Records and judicial Proceedings of 
every other State." Generally speaking, therefore, a regularly 
obtained decree in one state will be recognised in another.’ 
Similarly, in a proceeding in rem (or quasi in rem, as in divorce) 
constructive service of process effected properly will satisfy the 
requirements of due process and be accorded Full Faith and Credit 
-elsewhere.’ But a fraud on the court, as in Macalpine, will alter 
the position. By deceitfully inducing the court to assume juris- 
dietion over an absent non-resident the husband in effect made 
thé proceeding into an ew parte application—his wife was never 
effectively served with process and never submitted to the court's 
jurisdietion. Although the Wyoming court may have been the 
correct domieiliary court in which to bring the action (and so 
have jurisdiction over the subject-matter), its domestic jurisdictional 
requirements were never satisfied and so could be treated as & 
brutum fulmen elsewhere." The attack would not be made on the 
ground of simple fraud but rather on the basis that the fraud 
went to the jurisdiction of the court and prevented a valid decree 
from ever being pronounced." In the Leichty case already men- 
tioned, for instance, the Missouri court held that the fraud 
perpetrated on a Kansas court by the husband-petitioner prevented 
there being any adequate jurisdictional basis for a decree, which 
could therefore be refused Full Faith and Credit." 


L The maoine for putting this into operation is provided by s. 1788 of the 
.8. e. 

Williams v. North Carolina (No. 1), 817 U.B. 287 (1942); Atherton v. Atherton, 

181 U.B. 156 (1901). 

This point seems to be overlooked by the learned note in (1068) 74 L.Q.R. 8 

at 9. It is suggested that, in view of the text above, the question before 

Sachs J. did involve a dispute as to jurisdiction and that there is nothing in 

his judgment to refute the suggestion that 14 was treated on this basis. Indeed, 

the quotation with approval (at p. 9) of the decision of Vaughan Williams L.J. 

in Pemberton v. Hughes [1899] 1 Ch. 781 at 796, concerning '' jurisdiction over 

the person," shows that Sachs J. was fully aware of the jurisdictions] implica- 

tions of the,case. 

* See American Jurisprudence, Constitutional Law, s. 059. 

10 Similarly, in the very famous case of Williams v. North Carolina (No. 3), 825 
U.B. 998 (1945), the U.S. Supreme Court held that North, Carolina could refuse 
to recognise the divorce of one of ita domiciliaries by a Nevada court, on the 


a 
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The way is thus open for other United States courts to treat 
the Wyoming decree on its merits. The husband’s fraud takes 
the case outside the limits of Full Faith and Credit and leaves 
no rule which compels recognition by the courts of a sister-state. 
Even comity cannot * be invoked to give extra-territorial effect 
to a judgment obtained by fraud and without notice." !! » 

ALAN MILNER. 


U.S. v. Du Ponr (GeneraL Morons) 


Tue Supreme Court of the United States decided in June, 1957, 
that Du Pont’s acquisition of a substantial minority of the ordinary 
shares of General Motors forty years before was a violation of 
section 7 of the Clayton Act.’ The court, in a four to two decision, 
three judges not participating, reversed the trial judge and ignored 
the bulk of the Complaint and the Government’s Brief on Appeal 
which, though charging a violation of the Clayton Act, framed 
the major issues in terms of violation of sections 1 and 2 of the 
Sherman Act, arguing that Du Pont’s relation with G.M. involved 
a combination which both restrained trade (in violation of section 1} 
and tended to monopolise a part of trade (in violation of section 2). 
The result is an opinion which is interesting as something of a 
logical puzzle, in addition to its importance because of the parties 
involved: the largest motor-car and the largest chemical producer 
in the United States, respectively the second and fourth largest 
industrial concerns, with combined assets over $11 billions. 

The trial centred about two issues: (1) did Du Pont’s share- 
holdings and the participation of Du Pont employees and associates 
in G.M.’s management add up to control of G.M. by Du Pont; 
(2) if there was control, was it used in such a way as to pre-empt 
the General Motors purchases of certain products for Du Pont to 
the exclusion, complete or partial, of competing suppliers—the most 


basis that the facts before the court in North Osrolina showed that there had 
been no intention of acquiring a new domicile in Nevada and so that state 
had no divorce jurtsdiction over the parties. 

11 Matthews v. Matthews, 189 Ga. 193, 125; 76 B.E. 855 (1912, Georgia). 

1 U.S. v. E. I. Du Pont de Nemours and Co., et al., TT 8.0t. 872; 858 U.B. 586 
(June 8, 1957). The Complaint was filed in June, 1949; the trial court handed 
down its decision in December, 1954, reported in 126 Fed.Supp. 235. This note 
rests on the two opinions, the Complaint and the Briefs in A of the two 
porties in the Supreme Court. The relevant portion of the Clayton Act (88 

tat. 796, 15 U.8.C. 25) provides ‘‘ That no corporation engaged in commerce 
shall acquire, directly or indirectly, the whole or any part of the stock or share 
capital of another corporation engaged also ın commerce, where the effect of such 
acquisition may be to substantially lessen competition between the corporation 
whose stock is so acquired and the corporation making the acquisition, or to 
restrain such commerce in any section or community, or tend to create a monopoly 
of any line of oommerce."' 
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important products being paints, especially automobile finishes, and 
certain types of fabrics.” 

The most important facts can be summarised as follows. In 
1917, Du Pont, seeking to find some use for its wartime liquid 
accumulations, made substantial purchases of G.M. shares; in 1920, 
the financial difficulties of Durant, then G.M.'s president, and other 
major shareholders led Du Pont to double its investment, bringing 
its holdings to 88 per cent. of the ordinary shares. Beginning in 
1928, Du Pont reduced its holdings by selling shares to G.M. for 
distributions as bonuses; this process came to end in 1988 with 
Du Pont holding 28 per cent., which was its participation at the 
time of the suit. From 1920 on, Du Pont was by far the largest 
Single shareholder. Du Pont officers and associates held major 
‘management posts in G.M., especially up to 1940. Pierre S. and 
Lammot Du Pont shared the chairmanship of G.M.’s Board from 
1917 to 1987, and they and others served on the important Finance 
and Executive Committees of the Board. Du Pont was a major 
supplier of paint and fabrics to G.M., and G.M. was by far Du 
Pont's most important customer for automobile finishes and fabrics. 
In recent years, some 80 to 90 per cent. of Du Ponts sales of 
** Duco ? automobile finish have been to G.M.; so have 90 per cent. 
of Du Pont's sales of automobile fabries. G.M. has purchased from 
Du Pont about 70 per cent. of its requirements of all paints, and 
perhaps 50 per cent. of its requirements of fabrics of the relevant 
Xype. . 7 

The District Court found for defendants on both issues. It 
concluded that there was no showing of control, that Du Pont’s 
stock purchase was made for investment only, with no intention 
of achieving or exercising control of G.M.’s commercial operations, 
and that the officers and employees of G.M. acted at all times 
for the best interests of G.M. in dealing with Du Pont. It found 
that G.M.’s substantial purchases from Du Pont were made on 
the basis of merit, a conclusion resting both on the examination 
of particular purchase decisions and on the variation in the extent 
to which the several divisions of G.M. which made independent 
buying decisions, used Du Pont paints and fabries.! The absence 
of control itself disposed of the charge of Sherman Act violation; 
the absence of restraint reinforced this conclusion, and also disposed 
of the Clayton Act charge. 


“2 In addition to pre-emption of these markets, the Government charged that Du 
. Pont acquired & preferential position in the manufacture of tetraethyl lead for 
“ Ethyl " antiknock compound and a monopoly in the manufacture of ‘‘ Freon "' 
refrigerant, both products ner ened and patented by G.M. For brevity, we 
omit further discussion of these rges, except to point out that, in our judg- 
ment, the evidence for the Government view was much weaker on these matters 
than on the we discuss below. 

The court also pointed out that certain other Du Pont products, for example, 
brake fluid and neoprene rubber, were sold to other motor-car manufacturers and 
were never purchased by G.M., despite continued Du Poft efforts to sell them. 


"T 
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On appeal, the Government relied chiefly on three points: (1) the 
size of Du Pont’s shareholdings combined with occupancy of major 
managerial positions in G.M. by Du Pont men made control in- 
evitable, if only by creating an atmosphere of ‘‘ what's good for 
Du Pont is good for General Motors ” around the director’s table; 
(2) contemporaneous documents showed Du Pont’s initial intente 
to make.the G.M. market a closed preserve‘; and (8) Du Pont’s 
sales of paint and fabries to G.M. were such an overwhelming 
proportion of Du Pont's sales to the automobile industry, although 
G.M. accounted for between 85 per cent. and 50 per cent. of total 
car output since 1985, and less previously, as to indicate that 
something more than merit was involved. Du Pont, of course, 
reiterated the arguments contained in the Distriet Court's opinion. 

The opinion of the court endorsed the first two of these con- 
tentions. Since the decision rested on section 7 of the Clayton 
Act, making it unnecessary to reach the Sherman Act issues, the 
third point was endorsed with a difference: the purchasing relations 
of the past sufficed to demonstrate the *'probability that the 
acquisition would result in the condemned restraints’? whether 
or not they supported the conclusion that there had already been 
*  monopolisation or “restraint of trade." ` ` 

Tbis line of reasoning raised two further questions. The first 
concerned the relevant market within which the prohibited effect 
threatened. On this the court found that ** automobile finishes 
. and fabrics have sufficient peculiar characteristics and uses to 
constitute them products sufficiently distinct from all other finishes 
and fabrics to make them a ‘line of commerce’ within the meaning 
of the Clayton Act”; further, the substantiality of this market 
and of the G.M. part of it was clear. The second concerned the 
period within which section 7, directed to the prevention of 
f incipient? restraints, was appropriately invoked. On this the 
court said: ‘‘*Incipiency’ in this context denotes not the time 
the stock was acquired, but any time when the acquisition threatens 
to ripen into a prohibited effect. . . . (T)he Government may 
proceed at any time that an acquisition may be said with reasonable 
probability to contain a threat that it may lead to a restraint of 
commerce or tend to create a monopoly of a line of commerce.” 

The dissent raised a variety of objections to the court’s reasoning, 
of which three concern us chiefly.’ First, the dissenters agreed 


4 The most striking of the early documents, which was quoted in part by the 
court, was a memorandum from Raskob, then Du Pont treasurer, outlining for 
the Finance Committee the reasons for purchasing G.M. stock. The fifth of the 
five points of the summary was: ''Our interest in (G.M.) will undoubtedly 
secure for us the entire Fabrikoid, Pyralin, paint and varnish business of those 
companies, which is a substantial factor.” ere were other simar expressions. 

5 Mr. Justice Burton wrote the dissent, which was'three times as long as the 
opinion of the court; he was joined by Frankfurter. Messrs. Clark, Harlan and 
‘Whittaker did noteparticipate. Mr. Justice Brennan spoke for the court, and 
was joined by Black, Douglas and the Chief Justice. The other points were the 
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with the trial court that the facts showed that Du Pont had 
exercised no restraints on G.M, purchasing. The absence of any 
&ctual restraint for thirty years hardly justified an inference of 
probable future restraint. Second, they denied that the Govern- 
ment had met the burden of showing that automobile finishes and 
fabrics did constitute separate markets; Du Pont’s sales to G.M. 
measured against the total sales of these types of products to all 
users were insignificant: perhaps 8:5 per cent. for finishes, and 
1:6 per cent. for coated fabrics, imitation leathers, and the like. 
Even complete control of this portion of the market would not 
constitute a prohibited ‘restraint. Third, the dissenters urged 
strongly that the court’s view of the scope in time of section 7 
was not only wrong, but mischievous. ‘‘ Thus, over forty years 
after the enactment of the Clayton Act it now becomes apparent 
for the first time that section 7 has been a sleeping giant all along. : 
Every corporation which has acquired a stock interest in other 
corporations after . . . 1914, and which has had business dealings 
with that corporation is exposed retroactively to the bite of the 
newly discovered teeth of section 7.” 

The logic of the court/s opinion on this last point is indeed 
obscure. Given the Sherman Act, which deals with existing 
restraints, it is hard to justify the application of the less stringent 
standards of the Clayton Act, which have their origin in the desire 
to prevent what it may be difficult to cure, to an action taken 
thirty years in the past. Either a restraint of Sherman Act pro- 
portions has resulted, or there is nothing which justifies action. 

We may speculate that the weakness of the evidence of achieved 
restraint had some connection with the court's choice of the grounds 
for decision. Examination of the two Briefs on Appeal and the 
long opinion of the District Court suggests the following conclusions. 
There was an intent to pre-empt the G.M. market for Du Pont, 
at least in the beginning. The size of Du Pont’s shareholdings 
and the role of Du Pont men in G.M. management did result in 
significant Du Pont influence on G.M. decisions. Whether this 
influence in fact resulted in a non-competitive preferred status for 
Du Pont paint and fabrics is not clear. The denials of defendants, 
based as they are on the recitals of motive, and interpretations by 
officers and employees of their own past conduct are also uncon- 
vincing. The results are more relevant, but they are ambiguous. 
The mutual importance of Du Pont as supplier and G.M. as customer 
in paints and fabries is not merely an accident; yet the possibility 
that this situation resulted from decisions by Chrysler and Ford, 
one to seek another supplier and the other to supply itself, as 


inapplicabiljgy of section 7 to vertical mergers; the inappropriateness of deciding 
what was argued and tried chiefly as a Sherman Act case on Clayton Act grounds; 
the applicability of Rule 52a of the Federal Rules, which enjoins appellate courts 
to respect findings of fact of trial courts unless ‘‘ clearly egroneous.'" These are 
all important points, but must be passed over in a brief note. 
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the defence argued, cannot be dismissed. Neither, however, can 
the argument that these decisions were a response to the Du 
Pont-G.M. tie, in the context of increasing concentration in the 
automobile market. The Government failed to make a case for 
separate markets in automobile finishes and fabrics; the few points 
cited from the record by the court hardly meet the issue, and the 
Government’s Brief on this point relied on sheer assertion. Again, 
however, we have not been shown that the relevant markets are 
not separate: the Government has not met its burden of proof, 
but the issue is unresolved as to whether it could have, had it 
tried. 

These conclusions, if correct, make clear that the court could 
not have found a violation of section 2 of the Sherman Act. But is 
it equally clear that a violation of section 1 could not be made out? 
An alternative line of argument to justify the court’s conclusion 
might be this. The character of the Du Pont-G.M. relationship 
warrants its description as a *'*combination," whether or not 
** conspiracy " or f agreement’? were present. Given the fact of 
combination involving purchase-and-sale transactions between two 
firms occupying positions like those of G.M. and Du Pont, can 
we not say that a combination which has the potential of restraining 
trade by foreclosing a substantial market is illegal, whether or not 
the restraint is actually accomplished, and whether or not the 
whole of a properly defined market is affected, just as we say 
that combinations which aim at fixing prices or sharing markets 
are illegal, whether or not they actually succeed in so doing or 
cover the whole market? Such an extension of present doctrine 
of per se illegality under section 1 of the Sherman Act is less 
of a stretch than the retroactive application of the standard of 
prospective restraint involved in section 7 of the Clayton Act. 

We may further speculate that the court was influenced by the 
size and general market positions of Du Pont and G.M., and, at 
the very least, it was concerned to set a standard for application of 
section 7 as amended in 1950 * even though the case was not strictly 
relevant to the new statute. The anxieties of the dissenters as 
to the consequences of the decision appear exaggerated. The court’s 
view was not the view of a majority of the justices. Situations 
at all similar in terms of the size and position of the parties are 
rare if they exist at all. Good or bad, the decision is not likely 
to serve as a precedent for wide application of the old statute to 
intercorporate shareholdings of long standing. 

Cant Kaysen. 


* The Cellar amendment, 64 Stat. 1125, 15 U.8.C. s. 18, which extended and 
strengthened the previous prohibition. 


e 
194 THE MODERN LAW REVIEW Vor 21 


Brnpine EFFECT OF a COLLECTIVE AGREEMENT—MEASURE OF 
DAMAGES FoR BREACH or CONTRACT oF EMPLOYMENT 


It is surprising to find the decision of the Court of Appeal in National 
Coal Board v. Galley! among the “ starred cases ? in the Weekly 
„Law Reports. Cases on collective agreements (which determine 
the wages and other conditions of employment of about 55-60 per 
cent. of all those working under contracts of employment in this 
country) are rare. So are cases on damages for breach of a contract 
of employment (with which Galley’s case is also concerned). The 
decision of the Court of Appeal in Ebbw Vale Steel, Iron & Coal 
Co. v. Tew,? on which the plaintiffs in Galley’s case relied, is of 
major importance for the law of employment, and for the legal 
principles governing the assessment of damages for breach of con- 
tract in general. Yet, it is not, as far as the present writer knows, 
reported anywhere except in the Law Journal County Court Appeal 
Reports. One is inclined to wonder what are the criteria applied 
in selecting the important from the less important cases in law 
reporting. 

The defendant, Galley, was a deputy employed by the N.C.B. 
at a colliery in Derbyshire, and a member of the National Association 
of Colliery Overmen, Deputies, and Shotfirers (Midlands Area) 
which was collectively a member of the National Association of 
Colliery Overmen, Deputies, and Shotfirers (Nacods). The defen- 
dant had a written contract of employment with the plaintiffs, 
dated March 1, 1949, by which he agreed to serve the plaintiffs 
and declared that 

** my wages shall be regulated by such national agreement and 
the county wages agreement for the time being in force and that 
this contract of service shall be subject to those agreements and 
to any other agreements relating to it in connection with or 
subsidiary to the wages agreement. . . .?" 
In the spring of 1947 the five-day week had been introduced for 
deputies as well as for miners, but, later in that year, under 
circumstances which are within most people's vivid memories, these 
agreements were supplemented by those for the voluntary Saturday 
shift with overtime pay. These agreements were renewed until 
April, 1952. A new agreement for Saturday shifts (this time not 
as hitherto only for the winter but also for the summer months) 
was made between the N.C.B. and the National Union of Mine- 
workers in August, 1952, and has been regularly renewed since 
that time. 

The present case arose from the interpretation of the agreements 
made between the National Coal Board and Nacods in the summer 
of 1952 concerning the wages and other conditions of employment 
of the colliery deputies. By an agreement of July 29, 1952, the 


1 [19058] 1 W.L.R. 16. $ 
3 (1985) 1 L.J.N.C.O.A. 984. 
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payment by shifts was replaced by that of weekly wages, but it 
was agreed that a deputy should only work such days or parts 
of days as management should <‘ reasonably ” require in order to 
promote the safety and efficient working of the pit and to comply 
with statutory requirements. It was further agreed that records 
should be kept to show the number of days or part-days worked« 
by each deputy. In August of the same year the voluntary 
Saturday shift was reintroduced for deputies as well as for miners, 
and, on the basis of these agreements, the defendant as well as 
other deputies worked the Saturday shift until the spring of 1956. 

In the spring ‘of 1956 difficulties had arisen between the National 
Coal Board and the deputies through dissatisfaction caused by the 
dwindling of differentials. On April 28 and the three following 
Saturdays the deputies at the colliery refused to work Saturday 
shifts which accordingly had to be cancelled. Saturday shifts had 
to be cancelled for the same reason from June 16 to August 18. 
From the following Saturday the management had arranged for 
substitute deputies, at a cost of £8 18s. 2d. for each shift. The 
deputies resumed Saturday work in February, 1957. On June 16, 
1956, the loss of production was £585, and for the Saturdays from. 
June 28 to August 18, £8,895. 

The writ in the present action (which was a friendly action 
affecting not only the defendant but eighty-five deputies who had 
also been sued) was issued on June 21, 1956, for damages for breach 
of contract by not working the Saturday shift. One of the important 
points decided by the Court of Appeal was that a breach of a contract 
of employment is not a ‘‘ continuing cause of action " within the 
meaning of R.S.C., Ord. 86, r. 58, so that (contrary to the view 
taken by Finnemore J. at the Nottingham Assizes) the court could 
not take into account any breaches committed after the date of 
the issue of the writ. ‘* A continuing cause of action is not... 
constituted by repeated breaches of recurring obligations nor by 
intermittent breaches of a continuing obligation. There must be a 
quality of continuance both in the breach and in the obligation.” ? 

Was the defendant, by virtue of his contract of employment, 
liable to work the Saturday shift on June 16, 1956? 

It is possible to dissect this question as follows: (a) Did the 
defendant’s contract of employment of 1949 incorporate the terms 
of subsequent collective agreements between the National Coal Board 
and Nacods, including those of an agreement as fundamental as 
that of 1952 which replaced shift pay by weekly pay? (b) Alterna- 
tively, did the defendant, by working the Saturday shifts after 
1952 as part of the consideration for his weekly pay, tacitly agree 
with the plaintiffs upon a change in the terms of his employment? 


3 Per Pearce L.J., delivering the judgment of the court, at p. 27. 
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(c) Was the agreement of 1952 intended to impose binding obliga- 
tions upon the deputies? (d) Was the request to work the Saturday 
shifts * reasonable? Lastly, there was the question of damages. - 

These were the questions before the court, but in addition to 
these another question was also ventilated which the court, wisely 

‘perhaps from its point of view, but regrettably from the point of 
view of those interested in the development of the law, refused to 
decide, pointing out (a judicial and judicious under-statement) that 
it was **a matter of some difficulty ": Was the defendant as a 
member of Nacods “directly bound’? by the 1952 agreement? 
Was he a party to this agreement? Was it & contract concluded 
with the National Coal Board by Nacods as agent for its members? 
If the court had dealt with this matter, it would, in the first 
place, have had to say whether the collective agreement was a 
contract at all or an agreement not intended to have any con- 
tractual effect. If the court had affirmed the contractual character 
of the collective agreement (for which there is no precedent in this 
country), it would have had to choose between the ‘agency " 
and the “‘corporate’’ interpretations of collective bargaining, 
4.e., it would have had to say whether Nacods ** contracted " with 
the National Coal Board as a principal or as an agent for its members. 
In the present writer's opinion the latter view is wrong because it 
is not in accordance with the intention of the parties, because it 
leads to unending difficulties in practice, and because it runs counter 
to the very nature of collective bargaining. However, the court 
was not compelled to decide these points and did not do so. The 
two questions whether the agreement was a contract binding the 
defendant and whether its terms were by its parties intended to 
‘bind the parties to the contracts of employment when incorporated 
‘in those contracts were not as clearly distinguished as might have 
been desirable, and there appears to have been a certain confusion 
in the use of the word ** binding" throughout the case. At one 
point the fact that the defendant voted against the 1952 agreement 
(inside the union) seems to have been produced by the plaintiff 
as a matter of relevance which obviously it could have been only 
if the case had had to be decided on the contractual nature of 
the collective agreement and if the court had considered the union 
as an agent for its members. 

The court answered all the four questions formulated above in 
the affirmative, and rightly so, it is respectfully submitted. It 
therefore held that the defendant was liable in damages for breach 
of contract. 

As regards the first question, it is submitted that the answer 
might have had to be the same even if the contract of 1949 had 
not in terms referred to agreements ** for the time being in force." 
Employers and employees can, in the absence of an express 
contractual term or implied usage to the contrary, be assumed 
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to have contracted on the basis not of the particular collective 
agreements in force at the time of the making of the contract of 
employment, but on the basis of whatever for the time being 
are the relevant collective agreements. The second question was 
not relevant if the first was answered in the affirmative, but both 


Finnemore J. and the Court of Appeal held that, quite aparts” 


from the terms of the contract of 1949, the defendant had, by 
working under the agreement, agreed to make its terms part of 
the contract. 

It is the third question which perhaps will be regarded as the 
most important from the point of view of social policy. In holding 
that the clauses about working “‘ at reasonable times ’’ were not 
too vague to be incorporated in the contract of employment and 
that they were intended to impose obligations upon individual 
employees the court gave the sanction of the law to what is loosely 
called the difference between ‘‘ compulsory”? and ‘‘ voluntary " 
overtime. Provided, of course, that no statutory provision is 
violated, it is possible for the parties to a collective agreement to 
impose upon employees an obligation to work overtime at the 
employer's request. If such a term of a collective agreement becomes 
a term of the contract of employment by express or implied in- 
corporation the employee breaks his contract by refusing to work 
overtime. On the facts of the case the court concluded that the 
request to work twelve days in a fortnight was “‘ reasonable.” 

What was the measure of damages? If an employee breaks 
his contract of employment he is, like any contracting party, liable 
(within the rules as to remoteness of damage) to put the other 
party, i.e., the employer, into the position in which he would have 
been had the contract been duly performed. -But how does one 
measure the loss suffered by an employer as a result of the breach 
of his contract by an employee? It may be, and very frequently 
will be, impossible to show that the profits made by the employer 
were reduced by a penny as a result of a worker having absented 
himself for a day. This is why the courts have resorted to the 
somewhat crude but perhaps inevitable remedy of making the cost 
of a substitute the standard of measurement of the employer’s loss. 
Where, however, the role of the employee in the productive process 
is such that a quantifiable share in the output of the end product 
can be attributed to him, as, e.g., in the case of a coalminer (a 
situation which, from the point of view of the economy as a whole, 
is rather exceptional), the court can say that the value to the 
employer of the output not produced by the employee is the measure 
of the employer’s damage, and this is the effect of the ruling in 
Tew's case. In that case the Court of Appeal rejected both the 
* theory . . . that the damage was the workman's aliquot share 
of certain overhead expenses without regard to the extent to which 
that share would er would not have been recovered or recouped 
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by the workman’s work had he performed the contract?" and the 
* theory . . . that the net profit upon the coal he would have 
raised was the limit of the damages." The ruling of the court 
in Tew’s case was that the judge should ascertain *'the probable 
output of the defaulting workmen . . . during the time of default.” 
V Then he should ascertain the gross or selling value or money 
proceeds to the employers of that output and deduct from the figure 
so obtained the further expenses, such as the workman’s wages. 
. . . But overhead expenses or any expenses which were properly 
incurred, whether the workman... worked or not, should not be 
deducted from the proceeds.” The employer’s loss, then, is the 
amount of gross profits which he would have made on that quantity 
of the end product which would have been the workman’s output 
had he performed his contract. Obviously this theory may work 
in the extractive industries and in agriculture, but not, e.g., in 
the manufacture of products which have to go through many stages 
of production in which many workmen participate, or in transport. 

The present case showed that it will not even always work in 
an extractive industry. The defendant was, as a deputy, engaged 
on supervisory and safety work. No output of coal was directly 
attributable to him in contradistinction to a miner such as Tew. 
Indeed, in the Tew case Roche L.J., who delivered the judgment 
of the Court of Appeal, had already pointed out that the ruling 
in that case would not apply where no quota of output was 
‘‘ referable to the particular workman.” Could it then, in Galley’s 
case, be said that each shotfirer or deputy was responsible for the 
entire output lost by the inability of the pit management to work 
the Saturday shifts in question? Finnemore J. thought so, but 
the Court of Appeal held that this loss could only have been 
recovered in an action for conspiracy or inducement to break a 
contract. In the action for breach of contract the fact that the 
defendant acted in concert with the other deputies was irrelevant. 
* Prima facie, the measure of damages cannot be different because 
when he broke his contract in this respect he knew that his fellow 
deputies intended to commit similar breaches. . . ." In these 
circumstances the Court of Appeal decided to fall back upon the 
last line of defence which the courts have built for themselves in 
such cases, and assessed the damages on the basis of the cost of 
a substitute, i.e., £8 18s. 2d. 

The question of the measure of damages for breach of contract 
should be much more fully investigated than has happened in 
the past. This should, and could only, be done, however, by the 
conjoint efforts of lawyers and accountants or economists. 


- O. K.-F. 
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EqurraBLE RELEF IN Hine PuncHASE: A REJOINDER 


In an article entitled ‘‘ Equitable Relief for the Purchaser of Hire- 
Purchase Goods?! I suggested that the courts have power to 
grant relief in accordance with equitable principles in actions to 
recover possession of goods let on hire-purchase terms. This power A^ 
exists, I thought, whether the owner is seeking to recover the goods 
from the hirer himself or from an innocent “ purchaser”? from 
the hirer. Mr. Prince now argues that there is, in fact, no such 
power.’ 

It seems to me that there are two points at issue. I suggested 
that the distinction between a hire-purchase agreement and a 
contract for the sale of goods was not, for this purpose, of im- 
portance; Mr. Prince disagrees. All I would now add to what I 
wrote previously is that, whatever the legal forms adopted, the 
real object of the hire-purchase agreement (including the financial 
aspects) is, so far as both parties are concerned, identical with 
that of the credit-sale agreement.* The reason for preferring the 
hire-purchase agreement is the fact that section 25 (2) of the Sale 
of Goods Act, 1898, is thereby evaded, so that the owner’s security 
is enhanced. 

Recognition of the court’s power to grant equitable relief in 
credit-sale agreements is a recent development.‘ I merely suggest 
that the similarity between the two types of transactions is so 
great that, unless prevented by clear authority to the contrary, 
the courts might, be prepared to apply similar rules; after all, there 
are signs that judges are prepared to recognise the economic realities 
of the hire-purchase agreement." 

The second point at issue is whether there is this clear authority 
to the contrary: whether there is, in fact, any binding decision 
which would prevent a court from granting equitable relief. Mr. 
Prince does not, in his article, quarrel with my argument that 


1 (1956) 19 M.L.R. 498. i 

2 “ Equitable Relief ın the Law of Hire-Purchase," by Edwin J. Prince: (1957) 
20 M.L.R. 620. 

3 It is hardly surprising that a lay author seeks to distinguish between hire 
purchase and the sale of goods on credit by describing a hire-purchase a ent 
in terms which, to a lawyer, would-refer to s t sale: Hire-Purchase, by 
Aylmer Vallance, pp. 16-17. 

4 Stockloser v. Johnson [1954] 1 Q.B. 476, C.A. The authorities relied on by 
the majority of the court all concerned the sale of land on credit terms (and 
Denning L.J. even referred to the transaction in Steedman v. Drinkle [1916] 
A.C. 276, P.C., as “a hire-purchase agreement of land "—[1954] 1 Q.B. at 
p. 490; it would more accurately be described as & credit-sale agreement). 

5 Bee, for example, Karflezs, Lid. v. Poole [1983] 2 K.B. 251, 268-264, per 
Goddard J.; Felstone Tile Co., Ltd. v. Winget, Ltd. [1986] 8 All E.R. 478, 
O.A. (probably wrong in law: see the criticism in the County Court Practice, 
1957, p. 1482); Warman v. Southern Counties Car Finance Corporation, Ltd. 
[1949] 2 K.B. 576,582, per Finnemore J.; Andrews v. Hopkinson [1957] 1 
Q.B. 229, 287, per McNair J. 
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Cramer v. Giles,’ the case usually cited’ for the propc 
there is no equitable relief, is no authority on this point 
he cites three cases* (two of which I did not refer 
* clearly establish ’’ that no relief is possible. 

My only comment here is that in none of these c: 
argued, whether in general terms or by analogy to the se 
or the sale of land or leases of land, that the court had a 
power, and in none of these cases does the decision 
indeed, refer to, such a power. The cases were argued 
common law principles. 

At first sight the quotation from South Bedfordshiri 
Finance, Lid. v. Bryant,’ given by Mr. Prince,’ appears 
his contention. Greer L.J. said: “‘... if we were 
exercise our judgment by reason of our sympathies wi 
‘fortunate defendant . . . we might think there was a 
to be said for the unfortunate defendant." ! Mr. Pr 
that this * can only be consistent with there being n: 
the court to grant equitable relief in such a case. But hi 
ends with the following words of Greer L.J.: *'* Unf 
however, we have merely to consider the agreement b 
parties having regard to the facts that were before ti 
court] judge." ° While it may well be that Greer L. 
think there was any power to grant equitable relief, 
was argued solely on the effect at law of an unsatisfiec 
for arrears of instalments in an earlier action betweer 
parties.** 

If this case, or any of the other cases referred to by 1 
is to be regarded as “clearly establishing " the rule 
contention must be that the rule is to be found as 
rationes decidendi of the case. But it must be clear th: 


* (1888) Cab. & El. 151; affirmed sub nom. Cramer v. Carlton, The 1 
1884. 


T See the works referred to in (1956) 19 M.U.R. p. 608, n. 6; and 1 
The Law Relating to Hire-Purchase, 4th ed. (by E. Holroyd 
R. Ormrod), p. 51; Park, Hire-Purchase and Credit Sales, p. 18. 

8 Brooks v. Beirnstein [1909] 1 K.B. 98, D.C.; South Bedfordsh 
Finance, Ltd. v. Bryant [1988] 8 AN E.R. 580, O.A.; United Doi 
(Commercial), Ltd. v. Parkway Motors, Ltd. [1955] 1 W.L.R. 71 

* [1988] 8 All E.R. 580, O.A. 

10 (1957) 20 M.L.R. at p. 622. 

11 [1938] 8 All E.R. at p. 581. 

13 Ibid. My italics. A point of law not argued in the county cot 
raised for the first time in the Court of Appeal: Jay's Furnishing 
d Co. [1915] 1 K.B. 458, 468, C.A.; United Domsnions Trust, Li 
[1954] 1 W.L.R. 1845, C.A. 

13 Stockloser v. Johnson was not to be decided until sixteen years l: 

34 Neither Slesser L.J. nor MacKinnon L.J., the other members 
expressedesympathy with the defendant. Indeed, MacKinnon : 
p. 684): ‘'. . . uf anybody is so foohsh as to enter into an ag 
88 this, I do not know that his case can be considered hars 
particularly revealing when it is recalled that the Hire-Purcha: 
received the Royal Assent only & fortnight later. 
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lecidendi of a case cannot be a proposition that is neither argued 
vy counsel nor referred to by the judge: ** A case is not a precedent 
‘or any proposition that was neither consciously nor unconsciously 

n the mind of the court." !5 To quote an English judge: “A 
zase is only an authority for what it actually decides. I entirely 
leny that it can be quoted for a proposition that may seem to ^ 
‘ollow logically from it.’ !* 

My contention, therefore, remains that it is perfectly possible 
for the courts today to grant equitable relief in accordance with 
the principles laid down in Stockloser v. Johnson. It seems to 
be generally agreed that the present position at law produces 
aard cases.’ Equitable relief might produce a solution to the 
* present one-sided rules” and introduce at least a measure of 
ipportionment.!? 

It may be that when the point is argued the courts will disclaim 
she equitable power. In that case the solution must await legisla- 
Hon, probably on the lines of the Hire-purchase Agreements Act, 
1941, of New South Wales.?' But personally I think it would be 
3 great pity if opportunity to argue the question were never taken, 
io that the argument failed by default. ** Hire-purchase is a very 
nodern development in commercial life, and surely it is à common- 
jlace in commercial law that . . . the law has to be moulded and 
leveloped to meet the commercial developments which are taking 
jlace.?? 21 

AunnEY L. DIAMOND. 


5 Wambaugh, The Study of Cases, 2nd ed., p. 24. 
6 Quinn v. Leatham [1901] A.C. 495, per Lord Halsbury L.O. at p. 506. See 
e discussion of ‘* precedents sub silentio" by Dr. Glanville Williams (1944) 
7 M.L.R. pp. 186-187, n. 48. 

7 [1954] 1 Q.B. 476, C.A. 

8 Mr. Prince concedes that the decision in United Dominions Trust (Commercial), 
Ltd. v. Parkway Motors, Ltd. '' did not produce the fairest of results." fee, 
too, the concluding paragraph of the judgment of the Court of Appeal in 
Eastern Distributors, Ltd. v. Goldring [1967] 9 Q.B. 600, 614-615— partly cited 
by Professor Powell at (1957) 20 M.L.R. p. 655. 

® See the suggestion of Professor Powell (1957) 20 M.L.R. at p. 655. 

? Of. Williston on Conéracts, revised ed., 1986, § 786, p. 2090. 

1 Karflem v. Poole [1988] 2 K.B. 251, per Goddard J. (as he then was) at p. 263. 
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REVIEWS 


Divorce IN ENGLAND. By O. R. McGrecor. [London: Heine- 
mann. 220 pp. 18s. net.] 


A Century or Famy Law. Edited by R. H. Graveson and 
F. R. Crane. [London: Sweet & Maxwell, Ltd. 459 pp. 
85s. net.] 


Tue history of divorce law in England, lucidly summarised by Mr. McGregor in 
his first chapter, shows how its development has taken place in an atmosphere 
for the most part of indignation, fear, suspicion, and prejudice, all of which 
have been largely the result of ignorance. Mr. McGregor’s book is concerned 
with these matters. It is, he says, “ a polemic against prejudice and ignorance.” 
His analysis of history and available statistics is designed first, to point out 
the present lack of and need for proper sociological investigation of divorce: 
and secondly, to show that such an investigation, judging by what can be said 
on the basis of existing information, would belie many of the fears, and make 
nonsense of much of the dubious “sentimental moralising” (the phrase is 
Mr. McGregor’s), which present ignorance has produced. There is general 
ignorance of the true causes of the increase in divorce since 1900; there is 
misunderstanding of the character and origins of what Mr. McGregor calls 
“the new democratic family unit" (which, whatever else it may be, is far 
different from what people happily, though wrongly, imagine the Victorian 
family to have been); there is disregard of the evidence which does exist, 
evidence contained in the statistics (albeit necessarily incomplete) which Mr. 
McGregor discusses in Chapter 2. Above all, it seems to be implicit in 
Mr. McGregor’s thesis, there is an “upper class” bias which operates on the 
minds of many, if not most, of those who talk about the problem of divorce 
in present-day England. ~ 

All these facets of Mr. McGregor’s thesis are strongly revealed in his 
discussion of the evidence given to the recent Royal Commission on Marriage 
and Divorce, and the Report of that Commission. Thus, Mr. McGregor divides 
those who gave evidence before the Commission into “ abolitionists” and 
* jnstitutionalists "; the former are people who wished to make away with the 
necessity for proving a matrimonial offence in order to obtain a- divorce; the 
latter are those who insisted on its retention. The background to the appoint- 
ment of the Commission shows the relevance of this distinction; for the 
Commission was set up as a result of Mrs. Eirene White's attempt to introduce 
seven years’ separation as a ground of divorce (an “abolitionist” approach). 
The opposition of many influential people to such a measure provided the 
raison d'être of the Commission. However, while the Government were eager 
to select the members of the Commission from men and women who, as 
Mr. McGregor puts it, “ were not publicly committed to either ‘ abolitionist’ 
or 'institutionalist? views," they failed to appoint a Commission competent to 
investigate. -It was not competent, says Mr. McGregor, because there was not 
even one professional social scientist on the Commission, nor did any Com- 
missioner possess expert knowledge of “the considerable body of modern 
sociological gesearch on the causes and social consequences of divorce and the 
implication of changing attitudes to marriage” (including, according to Mr. 
McGregor’s figures, its greater popularity, especially among the young!); nor 
was any Commissioner “ equipped with an understanding of the techniques 
and potentialities of social investigations developed during the last twenty 
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years.” Indeed, says Mr. McGregor, the Commissioners “ignored a century’: 
development of the social sciences,’ and went so far as to add insult to 
injury (as Mr. McGregor might have said, but did not), by printing diagrams 
and tables in the addenda to the Report without making any reference to 
them in the text, and without making any suggestions for the improvement 
of the statistics of divorce. The Commission, in Mr. McGregor’s view, and 
this is the gravamen of his charge, was prejudiced against the possibilities 
of accurate sociological research on this question. This was the result of the 
domination of the Commission by lawyers, who, to quote the pejorative language 
of Mr. McGregor, “ whilst paying lip service to the need for Judging proposals 
by the test of social good, are conditioned to define both social problems and 
the social good in legal terms.” 

. In this unfortunate approach to the inquiry, the Commission, according to 
Mr. McGregor’s account, was admirably assisted by many of the witnesses, in 
particular the representatives of the General Council of the Bar, whose evidence 
ig scornfully analysed and criticised on pages 186-141. But lawyers, although 
the main object of Mr. McGregor’s dislike, at least so far as the question of 
divorce is concerned, are not the only people to be criticised by him. Everybody 
who adopted the *institutionalist" viewpoint comes under the same attack; 
and for the same reason, namely that they gave not facts but opinions about 
the opinions of the other witnesses, not informative statistics and reasoned 
conclusions based thereon, but “endless conjecture.” He sums it all up by 
saying that the Commission's search for evidence has produced “one of the 
most impressive collections of unsupported cliche [sic] ever subsidised by the 
taxpayer." 

These examples of the strong language used by Mr. McGregor make it 
almost supererogatory to say that he is an “abolitionist.” But I do not mean 
to suggest that Mr. McGregor is as prejudiced as the people he criticises; 
he is simply prejudiced in another way. The only question is whether his 
form of prejudice is more justified and acceptable than that of the others. 
This question can only be answered by someone who has had an opportunity of 
reading Mr. McGregor’s book: and everybody interested in the problem of 
divorce should certainly avail himself or herself of the opportunity. i 

After the polemics of Mr. McGregor it is soothing, at any rate for the 
plain, humdrum lawyer, to turn to the more technical, and more scholarly, 
though not less readable collection of essays edited by Professors Graveson 
and Crane. There is little that is controversial in 4 Century of Family Law: 
whatever controversial matter there may be in the book is controversial only 
in the sense that there may be differences of opinion among lawyers about 
certain technical points of law. But this book is not designed, as is Mr. 
McGregor’s, to highlight and possibly increase public controversy about one 
aspect of the law’s activity. Its aims are to be historical and descriptive 
rather than argumentative, to provide information about the law rather than 
to be critical of the law and its effects on society. It achieves these aims 
admirably. As Lord Evershed says in his Preface, the book is “a work 
of scholarship,” and excellent scholarship at that. But it is neither pedantic 
nor ig it turgidly written. The English is lucid and attractive; the information 
is given succinctly but not uninterestingly. So much is this so that it seems 
very likely that it will fulfil the editors’ hopes and become a book for the 
general lay public as well as for the professional lawyer and the Jaw student. 
Some chapters, such as those of Professor Graveson on the general background 
of the developments from 1857 to 1957, and the future prospects of family law, 
ind that of Mr. Stevas on Women in Public Law, certainly seem suitable for 
ligestion by non-technically minded readers: the others, however, appear tot be 
nore intelligible to the professional lawyer. 

There can be little doubt as to the book's utility for the latter class of 
aders. In one volume is conveniently collected together all the law relating 
to the family and the individuals who make up the family. The scope of the 


DOOK 18 much wider than that of Mr. McGregor. The latter is only concerned 
with the present working and possible future development of the law of divorce: 
but the authors of the essays in 4 Oentury of Family Low cover a variety of 
topics which take the reader through almost every important aspect of English 
law, tort, contract, property, criminal law, as well as matrimonial law, and 
what may be called family law proper (for example, legitimacy, adoption, 

"~ guardianship of infants). The book is not meant to be a textbook: that is 
clear. On the other hand, it does provide a general overall and sometimes 
detailed picture of the law affecting family relationships and members of the 
family. Indeed, some of the topics discussed in these essays receive fuller 
treatment than can be found in a good many more specialised textbooks, for 
example, Mr. Da Costa's discussion of husband and wife In the law of larceny. 
But the great value of the book is not so much the detail it provides, useful 
though that is, as the completeness of the picture it provides. And in this 
respect despite the technicality of the matters discussed, it may be of value 
to readers who are not lawyers, but who are interested in obtaining some 
knowledge of the way in which English law hag grappled with the special 
problems of family relationships in a changing society. 

Occasionally there is overlapping, such as occurs on the topic of contracts 
in restraint of marriage, dealt with by Mr. James (pp. 86-88) and by Mr. 
Morrison (pp. 186-189). But this, though possibly to be expected in & work 
of such breadth, is rare. Rare, too, are omissions and mistakes, though some 
occur, Buch as the omission of Biberfeld v. Berens from Mr. Morrison’s dis- 
cussion of a husband's liability for necessaries obtained by his wife, and Mr. 
Davies's statement that in 1892 Asquith was Prime Minister. Moreover, there 
is room for disagreement about Mr. Stevas's factitious remark on page 270 
on the progressiveness of Cambridge as against Oxford. But, apart from such 
infelicities the book is to be recommended to practitioners and students of law, 
whether intending practitioner or otherwise interested in obtaining knowledge 
of the law involving the family. Indeed, the learned editors are to be con- 
gratulated on their imagination in producing such a work, and on the skilful 
way in which they have harnessed their team of authors and used them to 
plough over the ground to such fruitful effect. 

G. H. L. Farpwayx. 


Tue Law or REAL PROPERTY. By R. E. MEGARRY, Q.C., M.A., LL.B. 


and H. W. R. WADE, m.a. [London: Stevens & Sons, Ltd. 
1957. lxxxiii, 999 and 88 pp. £8 8s. net.] 


Tuis book will not seem altogether strange to those who know Mr. Megarry’s 
Manual of the Law of Real Property for it adopts the same excellent arrange- 
ment of the subject-matter and much of the text has a familiar ring. It is, 
however, as we have been led to expect, a work on a considerably larger scale, 
and a rough calculation indicates that while the text is only about half as long 
again as in the Manual, the number of authorities cited has been nearly trebled, 
and on the average not one or two lines but approximately a quarter of each 
page consists of footnotes, which include numerous references to periodical 
literature. Personally, I regard this work as a most valuable addition to my 
library, and I feel confident that it will rapidly become regarded as the leading 
textbook on the subject. It appears from the preface, however, that the book 
is intended, inter alios, for students: nevertheless, it does not seem to me that 
it is suitable to be recommended as a students’ textbook to any but the potential 
first, though it will obviously be recommended as a book of reference. This is 
noter criticis of the book, which in general is admirable in its clarity; nor, 
indeed, is it so much a reflection upon the average student, as a recognition of 
the limits of what he can reasonably be expected to absorh in the time available 
in the average real property course. 
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On the general scheme and arrangement of the book, it seems to me to 
be a mistake to include Chapters 8, 9 and 10 on Trusts and Powers, Wills and 
Intestacy, and Contracts and Conveyancing, respectively. Excellent summaries 
though these chapters are, it is obviously impossible that they should deal with 
their respective subject-matters in anything like the detail with which what 
may, perhaps, be called the genuine real property topics are considered, and it 
is submitted that their unnecessary inclusion upsets the balance of the book. 

The merits of the book are such that it deserves as detailed a criticism as 
space will permit: I shall endeavour to group criticisms of the same type 
together. 

First, the number of trivial mistakes in the names of the parties to, or 
references to, cases, which I noticed, suggests that there may be an undue 
number of such errors. Thus, on p. 178 the case is Goodright d. Larmer (not 
Larner) v. Searle; on p. 218, Taylor d. Smith v. Biddali is reported in 2 Mod. 
at p. 289 not 287; on p. 879, Lake v. Craddook is reported in 8 not 9 P.Wms.; 
on p. 508, Chipperfield v. Carter is reported in 72 not 75 L.T.; on p. 576 the 
ense is Doe d. Rigge (not Riggs) v. Bell; on p. 711, the case is Leech (not Leash) 
v. Bchweder; on p. 714 Dyce v. Lady James Hay is reported in 1 Macq. at 805 
not 205; and on p. 742, the case is Godwin (not Goodwin) v. Schweppes, Ltd. 
Further, on p. 287, n. 12 refers to 291 instead of 292; and on p. 992, n. 8 refers 
to 889 instead of 689. Another polnt is that the references to Forster v. Elvet 
Colliery Co., Ltd. at pp. 670 and 678, do not mention the affirmation of the 
Court of Appeal decision by the House of Lords sub nom. Dyson v. Forster, 
and the uninitiated would assume that Dyson v. Foster [sic], referred to on 
p. 672, was a different case. Likewise, on four out of the five occasions on 
which Renals v. Cowlishaw is mentioned the reference to the decision on appeal 
affirming the judgment of the Vice-Chancellor is not given. 

Secondly, there are several instances where there is ambiguity in expression, 
or some obvious verbal slip or omission. Thus, on p. 170, the wording of the 
first two lines might be thought to suggest that there must be no intermediate 
interests in remainder between the prior interest in possession and the remainder 
under consideration, so that there could not be a series of vested remainders 
on p. 218, it is at least ambiguous to say that remainders after an entail could 
“always” be barred by the tenant in tail; on p. 280, in line two, there was only 
one grandchild; on p. 240, in the bottom line, the omission of the fact that the 
sons also were to take at 24 makes the example incomprehensible; on p. 851, 
n. 1 repeats n. 2 on p. 825; on p. 400 in n. 7, A should be X, and X should be 
Z; on p. 420 some such words as “After 1585” seem to have been lost before 
the sentence beginning “Such a conveyance”; on p. 489, the top paragraph 
read together with n. 4 might be taken to mean that even today the executor 
is preferred to the Crown in the absence of contrary intention; on p. 588, in 
n. 9, there is an obscure reference to “the usual conditions of sale”; on p. 786, 
In discussing the history of mortgages of freeholds before 1926, we suddenly 
meet half-way down the page the surprising statement that “ Mortgages are 
still frequently made in this cryptic form,” i.e, by conveyance of the fee simple 
with a proviso for redemption! The present tense continues, inappropriately, 
for most of the succeeding paragraph, and there ig a similar slip in the tense 
on pp. 848-849; on p. 818, in the bracketed phrase, the words “for less than 
the mortgage debt” may give a wrong impression; on p. 825, the main para- 
graph should begin by referring to a lease by the mortgagor; on p. 828, in 
n. 5, line 5, mortgages should read mortgagor; on p. 856, n. 12 is ambiguous; 
and on p. 901, in line 18, some such word as “because” seems to have been 
omitted after “continuing breaches.” 

Thirdly, there are some points on which criticism is not Teepely vesbal. 
Near the beginning of the book, on page 15, there is a gift to the reviewer in 
the repetition (in distinguished company, including Littleton, Finch, Coke and 
Blackstone) of whate Maitland called “obviously ... an idle tale,” namely, 
that tenure by cornage involved winding a horn on the approach of the Scots 
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or other enemies. In fact, in Maitland’s words, it was “originally in all 
probability & payment of so much per horn or per head for the beasts which 
the tenant kept and turned out on the common pasture, But we only know 
it as a fixed term which does not vary from year to year.” On p. 68, in regard 
to air space, it is submitted that whether permanent occupation constitutes 
nuisance or trespass depends upon whether the projection is natural or 
“N artificial; on p. 116, in n. 11, it is misleading to cite Shropshire Union Railways 
and Canal Co. v. R. without referring to Walker v. Linom where the beneficiaries 
were, in fact, postponed and the earlier case distinguished (though on grounds 
not beyond criticism). Conversely, with the reference to Walker v. Linom, on 
p. 848 in n. 2; on p. 217, the change in the wording of the first two conditions 
compared with p. 169 might be thought to be significant, when it is not; 
on pp. 281-282 the actual result of Hopper v. Corporation of Liverpool does 
not appear; on p. 882, at the top of the page, the legal estate will only vest 
in the personal representatives if there are no trustees of the will for the 
purposes of the Settled Land Act, 1925; on p. 418 there are trusts which do 
not fall happily under any of the three suggested heads in the conveyancing 
classification, e.g., charitable trusts, notwithstanding section 29 of the Settled 
Land Act, 1925; on p. 456, n. 16 no longer represents the law, as the Acts 
referred to were repealed by the Navy and Marines (Wills) Act, 1958; on 
p. 507 the proposition in n. 7 is not, it is submitted, supported by the cases 
cited. The general position, it is suggested, was accurately and succinctly stated 
in the Judgment of Denning L.J. (as he then was) in Dennis Reed, Ltd. v. 
Goody (referred to in the note) at p. 284. “The common understanding of 
men is, however, that the agents commission is payable out of the purchase 
price" Boots v. B. Christopher & Oo. [1952] 1 Q.B. 89, in which the Court 
of Appeal approved Lord Denning’s views, might also have been cited; on 
p. 581, the example of an equitable interest given, a restrictive covenant, is 
unfortunate in view of the fact that those interests are now registrable; on 
p. 684, the rather unsatisfactory decision of Taylor v. Webb is accepted without 
comment, and no reference is made to the alternative view of Tindal C.J. in 
Gutteridge v. Munyard (1884) 1 Moo. & R. 884 !; on p. 810, the statement on 
limitation is dangerously inaccurate and hardly cured by the reference to the 
relevant part of the book on the law of limitation generally where the position is 
correctly stated; on p. 828, the last paragraph does not fully bring out the point 
clearly made by a strong Court of Appeal in the Knightsbridge case, namely, 
that the test of the validity of & postponement provision is not whether the 
provision is unreasonable, or whether the postponement is or is not for a 
reasonable time, but whether the terms are oppressive or unconscionable or 
fail to comply with the essential requirements of & mortgage transaction; and 
in p. 862, in the summary, “a (ii) " would appear to be included in “a (i)." 

Fourthly, in a few places the learned authors, it is submitted, assume too 
great a knowledge on the part of the reader as, e.g., in the illustration on p. 215, 
that the brothers are lives in being; on p. 289, in connection with the flaw 
in the operation of the curtain; on p. 416, in regard to certainty of objects 
as one of the “three certainties” of a trust; and on p. 584, where in’ discussing 
Lewis v. Baker it is not made clear that the sub-lease to S for more than the 
residue of the term of under two years operated as an assignment of that 
residue. 

Fifthly, there are a few miscellaneous points. One might have expected 
to see cases such as Re Rose [1949] Ch. 78; Re Rose [1952] Ch. 499 and 
Re Wale [1956] 8 All E.R. 180 cited on p. 417; Re Cooper's Conveyance Trusts 
[1956] 8 All E.R. 28 in relation to determinable fees; and Williams v. Greatrem 
[1956] 2 All E.R. 705 in relation to specific performance. On certain topics, 

-yy ie distiiction between equities and equitable interests, and licences, one 


1 Since writing this review the opinion of Tindal C.J. has been applied and 
Taylor v. Webb distinguished by C.A. in Brown v. Davies{ 1967] 3 W. .R. 818; 
[1957] 8 All E.R. 401. 
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would have welcomed a fuller discussion. Thus, the possibility of a licent 
giving exclusive possession is not fully considered—see pp. 571-578, 633, n. 1 
and text, pp. 721-722—and in the result, though this is quite exceptional, the te 
may be misleading. Further, it seems to me deplorable that in & work of th 
calibre the table of cases is not complete with full references. And a last sma 
point: why not relegate translations of Latin phrases to the glossary? 
Detailed criticism is bound to take up a disproportionate amount of spac 
and the preceding paragraphs must be read in the light of the opening on 
There can be no doubt that this is a book of first-rate value and importane 
and acquaintance with Mr. Megarry’s other works suggests that he and h 
learned co-author will deal adequately with points such as those raised abos 
in the future editions which are surely inevitable. 
P. H. Perr. 


STIPULATION AND THE THEORY oF Contract. By PROFESSO. 
SALVATORE Riccosono. Translated from the Italian with note 
by J. Kerr WYLIE, M.A., LL.M., D.LITT., late Professor c 
Roman Law in the University of Cape Town. Revised an 
edited with further notes and an introduction by B. BEman1 
B.A.» LL.M., Professor of Roman Law in the University c 
Cape Town. [Amsterdam/Cape Town: A. A. Balkema. 1957 
xxiv and 289 pp. including index. 85s. net.] 


As it will be obvious from the title, the history of this distinguished book i 
lohg and varied. The bulk of the text consists of two articles by Professo 
Riccobono which were originally published in the Zeitschrift der Savign 
Stiftung (rom. Abt.) in 1914 (Vol. 85) and 1922 (Vol. 48) respectively, an 
which subsequently (1985) appeared with some alterations in a book fon 
(printed by offset duplicating process) under the title Corso di diritto romano 
Btipulationes, contractus, pacta. The original version was translated int 
English by the late Professor Wylie but it was found impossible to have ! 
published as the theme was obviously not a commercial proposition. Upon th 
death of Professor Wylie, his successor in the chair of Roman law, Professo 
Beinart, decided to proceed with the publication as a tribute to the work c 
the former who had intended * to show English-speaking students the method 
pursted in elucidating the law of stipulation by one of the greatest master 
of our sclence” (p. ix). But as the translation was only a draft, it wa 
necessary to undertake its revision. It became clear to Professor Beinar! 
however, that if the result were to justify the effort involved, the scope o 
the publication would have to be conceived on a much more ambitious scali 
First, bearing in mind that a great deal of Professor Wylie’s notes were in 
tended to explain ideas with which common law students were not familiar, th 
learned editor decided to omit them on the ground that the work was onl 
intended for advanced students. He incorporated in footnotes, however, thos 
ideas which, in his view, were a positive contribution to the knowledge of th 
subject-matter as such. To those, Professor Beinart added his own notes, an 
also brought up to date the literature on the subject which had appeared sinc 
the publication of the original work. Secondly, Professor Beinart incorporate 
either into the text or in the form of appendices parts of Professor Riccobono' 
later works which appeared to have an immediate bearing upon the subjec! 
Such as passages from the Stipulationes or the author's views on the origin o 
consensual contracts in modern law. Thirdly, we have the fudther nef 
of Professor Beinart’s illuminating introduction and excursus on causa (pp. 

et seq.). The whole project was assisted by a travelling grant which enable 
Professor Beinart ta visit overseas libraries and go to Italy where he had fu 
discussions on the subject with Professor Riccobono himself, who gave hi 


approval to the publication as a whole, although he did not necessarily agree 
with all the comments of Professors Wylie and Beinart which were eventually 
included in the book. 

Briefly, the substance of Professor Riccobono’s thesis is that the stipulation 
was originally a solemn oral contract which had to be completed in a single 
act. Justinian’s stipulation, on the other hand, had none of these characteristics 

“but derived its validity from the element of consent between the contracting 
parties. But this was no innovation by Justinian, for ever since the reign of 
Diocletian the stipulation had been losing its strict form, a development which 
was subsequently confirmed by the reform of Emperor Leo in ap. 472, to the 
effect that the stipulation could be concluded “ quibusownque verbis?” Pro- 
fessor Riccobono came out strongly against the views of Gneist who, under 
the influence of the historical school, had maintained that the stipulation, even 
in later law, had essentially remained a formal contract. He emphasises the 
force of custom in legal development and believes that the final consensual 
aspect of the stipulation was an essentially Roman achievement, mainly due 
to the fusion of the jus civile, jus gentium and jus honorarium. 

This short summary, of course, can hardly indicate the depth of Professor 
Riccobono's investigations, the skilful, indeed briliant, use of texts, or the 
scholarly regard for accuracy. There is little doubt that here a master is at 
work who is in complete control of all his sources and of the critical apparatus 
of research. As an example of the very best that Romanist Scholarship can 
offer the present thesis is outstanding. In these circumstances it is not unnatural 
for a reviewer. to be exceedingly reluctant to offer any criticism of a work 
that has stood the test of time. But it would be fair to say that a great number 
of Romanists such as Mitteis and Collinet have not entirely accepted Professor 
Riccobono's final analysis. A careful reader of this book is likely to find that 
the learned author may be too prone to assume that various passages are 

. interpolated or altered, e.g, when he suggests that C.8,87,1 and D.2,14,7,12 
have been interpolated. Again, the difference between the literal contract 
and the stipulation seems to be unduly minimised for it seems probable that 
the development of these contracts was largely parallel, the important con- 
cession of the Greek provinces in this matter being the adoption of the language 
of the stipulation into the written document. No doubt, ever since the third 
century AD, a great deal of confusion prevailed between these contracts 
in matters of terminology and there is here plenty of room for different 
points of view. But it is clear that later Byzantine law recognised primarily 
the written document (e.g., Ecloga, titles 8, 4, 9, 10), whereas the oral agreement 
also survived (Epitome xi; MiyosA *ArroAeiérov, llolguo Nopixdy é 8 8). Perhaps 
Professor Riccobono's masterly handling of the sources might have increased 
the temptation to suggest a development more logical or advanced than the 
* irresistible" “uncontrollable” and “ mysterious ” forces that direct the law 
would warrant (pp. 218-214). 

. As Professor Beinart has so aptly put it (p. xxiv): *It is not easy to 
determine Riccobono's place in Roman legal science. His work is profound, 
original and of wide compass, and he certainly puts forward his theorles with 
great skill and cogency, so as to win the admiration of all. But it would be 
going too far to say that his views are dominant amongst Romanists today. 
To some extent he has been a lone wolf. Apart from his work on certain single 
topics, he has in his general approach and on the subject of stipulations, 
ran contrary to the current of modern theories.... He may not have convinced 
all or even many, but the future may yet prove him to be right. And 
whatever the outcome, he will certainly go down to history as one of the great 
Romanists of our time.” 

T queen which will, perhaps, be uppermost in the minds of the readers 
of this book is, How far was the attempt as a whole to present an English 
translation of an old classic justified? It may be argugd that the book is 
likely to interest the specialist in Roman law (e.g., most texts are in the original 
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only), who, if not familiar with this specific work, is nevertheless acquainted 
with the method of research in that subject and with those foreign languages 
such as French, German and Italian in which so much of the research in 
question has been done. Moreover, the first essential of research in Roman 
law ig a good library which will necessarily include a set of the Zeitschrift 
der Savigny-Stiftung. That this book succeeds in Justifying itself when all 
a priori thinking would consider it a failure, is a tribute to Professor Beinart, 
For—short of producing his own comparative study of contracts—he has 
widened the horizon of the text with illuminating notes and appendices so 
that the final result should more appropriately be considered as a study of 
the stipulation as a basis of contract in general rather than a highly 
specialised piece of work on a traditional controversy of Roman law. But, 
on a wider issue, those of us who deplore the growing lack of interest in 
Roman law in English-speaking countries (and probably on the Continent as 
well, of. Koshaker's Europa und das Romische Recht) wil be grateful to 
Professor Beinart for his bold gesture in publishing this study. And we 
are especially grateful for the immense amount of work and scholarship that 
the task of editing alone has involved, to say nothing of his mature judgment, 
acute observations and profound scholarship, which are a striking feature of 
the composition in general and the notes in particular. In making this volume 
available in its present form Professor Beinart and the publishers have 
certainly rendered a signal service to the cause of Roman scholarship in the 
English-speaking world. 
A. G. Curonos. 


Tue INTERNATIONAL PROTECTION OF TRADE Union FREEpoM. By 
C. WILFRED JENKS, LL.D.(Cantab.) [London: Stevens & Sons, 
Ltd. 1957. xl and 592 pp. £4 4s. net.] 


Tuis is a volume of formidable dimensions but its subject-matter is no less 
formidable and of great importance. The author is assistant Director-General 
of the ILO and as such is particularly well equipped to deal at first hand 
with the mass of material which the study of the international protection 
of trade union freedom necessarily entails. 

The book is divided into four Parts. Part I contains a discussion of the 
meaning and sources of the right of freedom of association in general and 
for trade union purposes. Part II deals specifically with the protection 
of freedom of association; owing to the close connection of this right with 
the ILO itself this Part also contains a useful exposé of the structure and 
general influence of the ILO. (In discussing the interpretation of the relevant 
international instruments English lawyers will note with interest the use 
made in certain instances of travaux préparatoires.) Part III of the volume, 
in some ways the most interesting, attempts to describe the extent to and 
manner in which the guarantees and standards described in Part I are 
made effective in practice by means of the procedures discussed in Part II. 
Part IV attempts a general evaluation of the importance, significance and 
effectiveness of existing international guarantees, standards and procedures. 
As Dr. Jenks points out, during the seven years preceding 1957, 108 cases 
of alleged infringement of trade union rights have been referred to the 
Committee on Freedom of Association established by the Governing Body 
of the ILO and the reports relating to the bulk of these cases contain the 
elements of an impressive body of case law. They also provide usefyl material 
for assessing the real effectiveness of the international instruments 
which these cases arise. 

Dr. Jenks writeg as a lawyer and as the holder of an international office 
of importance and responsibility. His discussion, therefore, is marked by all 
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only), who, if not familiar with this specific work, is nevertheless acquainted 
with the method of research in that subject and with those foreign languages 
such as French, German and Italian in which so much of the research in 
question has been done. Moreover, the first essential of research in Roman 
law is a good library which will necessarily include a set of the Zeitschrift 
der Savigny-Stiftung. That this book succeeds in justifying itself when all 
a priori thinking would consider it a failure, is a tribute to Professor Beinart, “~~ 
For—short of producing his own comparative study of contracts—he has 
widened the horizon of the text with illuminating notes and appendices so 
that the final result should more appropriately be considered as a study of 
the stipulation as a basis of contract in general rather than a highly 
specialised piece of work on a traditional controversy of Roman law. But, 
on a wider issue, those of us who deplore the growing lack of interest in 
Roman law in English-speaking countries (and probably on the Continent as 
well, cf. Koshaker's Europa und das Römische Recht) will be grateful to 
Professor Beinart for his bold gesture in publishing this study. And we 
are especially grateful for the immense amount of work and scholarship that 
the task of editing alone has involved, to say nothing of his mature judgment, 
acute observations and profound scholarship, which are a striking feature of 
the composition in general and the notes in particular. In making this volume 
available in its present form Professor Beinart and the publishers have 
certainly rendered a signal service to the cause of Roman scholarship in the 
English-speaking world. 
A. G. Curonos. 
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Tus is a volume of formidable dimensions but its subject-matter is no less 
formidable and of great importance. The author is assistant Director-General 
of the ILO and as such is particularly well equipped to deal at first hand 
with the mass of material which the study of the international protection 
of trade union freedom necessarily entails. 

The book is divided into four Parts. Part I contains a discussion of the 
meaning and sources of the right of freedom of association in general and 
for trade union purposes. Part II deals specifically with the protection 
of freedom of association; owing to the close connection of this right with 
the ILO itself this Part also contains a useful exposé of the structure and 
general influence of the ILO. (In discussing the interpretation of the relevant 
international instruments English lawyers will note with interest the use 
made in certain instances of íravawzs préparatoires) Part III of the volume, 
in some ways the most interesting, attempts to describe the extent to and 
manner in which the guarantees and standards described in Part I are 
made effective in practice by means of the procedures discussed in Part II. 
Part IV attempts a general evaluation of the importance, significance and 
effectiveness of existing international guarantees, standards and procedures. 
As Dr. Jenks points out, during the seven years preceding 1957, 158 cases 
of alleged infringement of trade union rights have been referred to the 
Committee on Freedom of Association established by the Governing Body 
of the ILO and the reports relating to the bulk of these cases contain the 
elements of an impressive body of case law. They also provide ugeful material 
for assessing the real effectiveness of the international instruments 
which these cases arise. 

Dr. Jenks writeg as a lawyer and as the holder of an international office 
of importance and responsibility. His discussion, therefore, is marked by all 
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the lucidity, balance and dispassionateness that one would naturally expect, 
and every emphasis is placed on the facts as elucidated rather than on any 
social or political inferences which may be drawn from them. The ordinary 
reader, however, be he lawyer or non-lawyer, cannot help wondering how far 
such international documents can possess any real precision of meaning when 
such a notion as freedom of association is applied indiscriminately both to 


Countries under democratic régimes and to those, whether in the west or the 


east, which are subject to totalitarian or near-totalitarian régimes. Is there 
not a danger, by insisting on the need for universality, of producing a document 
which ig all things to all men? Thus, in regard to the right to strike the 
author refers to the “formal” assurance given by the Government of the 
U.S.S.R. to the Freedom of Association Committee that Soviet legislation does 
not provide any sanction in respect of a collective stoppage of work, and the 
recommendation of the Committee to that Government that it should make that 
fact generally known to the workers concerned. One does not, of course, 
criticise the author for informing us as to these interesting facts but can 
one refrain from reflecting on what possible relation these facts bear to 
reality? It is only fair, however, in this connection to point out that the 
author himself in his concluding Part emphasises the extent to which guarantees 
of freedom of association for trade union purposes depend on the degree of 
protection accorded to civil liberties in general. 

An English lawyer is likely also to be particularly struck by the main 
omission in the subject-matter of the present volume, namely, the protection 
of the union member against unfair treatment by his union. This is no 
criticism of the present book since it is clear that in the international sphere 
it has not so far proved practicable to move from the arena of the general 
protection of trade union rights into the narrower, but hardly less vital, field 
of the protection of the individual members. It is plain, indeed, from the 
massive material elucidated in this volume that the ILO has enough on its 
plate already without seeking to embark precipitately on this further chapter 
of trade union affairs. In a sense, therefore, to an English lawyer the content 
of this volume might seem at first blush a little remote from his own law, since 
the matters discussed in it have now been reasonably clearly resolved so far as 
this country is concerned for three-quarters of a century. Nevertheless, the 
state of labour relations in the world at large is one of very real general 
concern and may have far-reaching effects on international relations, and 
one cannot, therefore, but welcome this clear and detailed account of the 
present state of international law and practice in such matters from one who 
is in a position to write with authority and impartiality. 

Denwis Lrorvp. 
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author himself in his concluding Part emphasises the extent to which guarantees 
of freedom of association for trade union purposes depend on the degree of 
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An English lawyer is likely also to be particularly struck by the main 
omission in the subject-matter of the present volume, namely, the protection 
of the union member against unfair treatment by his union. This is no 
criticism of the present book since it is clear that in the international sphere 
it has not so far proved practicable to move from the arena of the general 
protection of trade union rights into the narrower, but hardly less vital, field 
of the protection of the individual members. It is plain, indeed, from the 
massive material elucidated in this volume that the ILO has enough on its 
plate already without seeking to embark precipitately on this further chapter 
of trade union affairs. In a sense, therefore, to an English lawyer the content 
of this volume might seem at first blush a little remote from his own law, since 
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Dexxis Lrorp. 


DEUTSCHLANDS OsTPROBLEM. Eve UNTERSUCHUNG DER BEZIEHUN- 
GEN DES DEUTSCHEN VOLKES ZU SEINEN ÖSTLICHEN NACHBARN. 
HERAUSGEGEBEN VOM GüTTINGER ARBEITSKREIS. [Würzburg: 
Holzner-Verlag. 1957. 220 pp. 9 DM.] 


Tur first chapter of this work, comprising some thirty pages, consists of an 
essay by Professor Herbert Kraus of Gottingen on the legal aspects of the 
illfamed Oder-Neisse-line. During the Potsdam conference the Russian 
negotiators suddenly revealed to the representatives of the Western powers 
that they had entrusted the administration of the former German territories 
east of the Oder-Neisse-line to the Polish Government, headed by the Com- 
ue" cater Bierut. They, as well as the Polish leaders, assured the British 
and American ministers that the majority of the German inhabitants of the 
districts in question had fled before the Russian armies from these territories. 
Relying on these assertions, which in fact were completely untrue, agreement 


Marcu 1958 REVIEWS . 21. 


was reached that Poland should “administer” the territories in question 
Notwithstanding considerable pressure exerted on them, the Western rep 
resentatives did not, however, agree that the Oder-Neisse-line should constitut 
the definite western frontier of Poland. The final determination of thi 
frontier was therefore by an express provision in the official Report o! 
the Conference left to the eventual peace conference which has so far no 
taken place and is obviously not likely to take place in the near future 
The Polish "administrators however, immediately proceeded with th 
wholesale expulsion of millions of Germans from the territories in questior 
in which today merely a fraction of the former German inhabitants ha 
remained. It is probably sufficlent to state these undisputed facts in orde 
to realise that the learned author did not have a very difficult task in showin; 
that both the events which led to the present position and the latter itself ar 
utterly unlawful Indeed, one might well wonder whether international las 
would deserve that amount of moral recognition which it still receives, if i 
were possible for any impartial observer to come to different conclusions. I 
fact, the author may well be said to have serlously understated his case i 
more than one respect. Thus, he mentions the mass expulsions without an; 
reference to the fact that they were accompanied by the total expropriatio: 
of all but a trifling part of the possessions of all expellees, with the consequence 
thet the entire burden of maintaining millions of unfortunate victims wa 
thrown upon the economy of the Control-Commission administering West an: 
Central German territory. Nor does he refer to the Genocide Convention o 
to the fact that numerous judgments of International Military Tribunals sinc 
1945 have declared mass deportations of civilians as war crimes. Such restrain 
may be understandable in the case of a German writer like Professor Krau 
who is admittedly conscious of the terrible record of the Nazi administratio: 
of Poland. Those, however, who know that no crime can ever justify th 
commission of another crime—not even of a crime of the very same type- 
will have to agree with President Truman who referred to the events in questio: 
as an “ outrage.” 

Both Professor Kraus’ contribution and the rest of the work which deal 
with aspects outside the sphere of this Review are characterised by a calr 
detachment which may well be called admirable in the face of the stark fact 
at issue. 

E. J. Coux. 


British Nationauiry Law. By J. Mervyn Jones. Revise 
Edition. [Oxford: Clarendon Press. 1956. xxvii and 806 pp 
45s. net. | 


Ir is a matter of deep regret that this review (the publication of which wa 
accidentally delayed for a considerable period) appears after the death c 
Dr. Mervyn Jones and must, therefore, constitute something in the natur 
of an obituary. That it is written by one who cannot claim intimate knowledg 
of the man rather than the writer is another accident which, it is hope 
readers will forgive. 

Those who had the good fortune of knowing Dr. Mervyn Jones will lamer 
the passing of an attractive personality and of a scholar of considerabl 
distinction and achievement. Over the years he published not only a numbe 
of articles, but also two significant books on Full Powers and Ratificatio 
(1946) and British Nationality, Law and Practice (1947); the second and revise 
edition of the latter book provides the opportunity for this revietPmwescttimugi 
in 1989, he had written for the Cambridge University Settlement a pamphle 
on Free Legal Advice in England and Wales, it was mainly in the field of publ! 
international law thfit he gathered practical experience and that intellectui 
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international law thÉt he gathered practical experience and that intellectual 


—— 


stimulation which led him to research of high academic quality. He was 
genuinely devoted to the clarification of the legal aspects of international life; 
Bemi-political topics or polemical discussions did not attract him. There are, 
in this country, far too few who are prepared to nail their colours to the 
frequently unrewarding mast of the theory of international law. Dr. Mervyn 
Jones’ premature death leaves a gap which we can ill afford. 
His last work fully confirms these impressions. For many years the law 
" of British nationality had been sadly neglected by academic writers and the 
need for an authoritative modern textbook was obvious. Dr. Mervyn Jones' 
book on British Nationality was, therefore, a most welcome gift, but, not- 
withstanding its high quality, it had the unusual and unfortunate fate of 
becoming obsolete almost immediately after its publication, for on January 1, 
1949, the British Nationality Act, 1948, came into force and effected such 
revolutionary changes that much of the original text was thereafter only of 
historical interest. Accordingly, the author was compelled to write what, to 
all intents and purposes, is a new book. But it is a book which will be 
found no less valuable than the first edition. For years to come it is assured 
of usefulness and will justifiably be regarded as a reliable guide and an 
unfailing source of information. 

The work is divided into four parts which are followed by thirteen 
appendices. The first part deals with nationality in international law; the 
second contains an historical survey of the evolution of British nationality 
law from Calvin’s case to the Act of 1948; the third is headed “Commonwealth 
Citizenship ” and includes, in particular, a detailed commentary on.the Act 
of 1948; the fourth part analyses the term British nationals, which continues 
to form the basis for protection by Her Majesty’s Government. 

It would be ungracious to argue about the views of an author who cannot 
answer. There is, in fact, nothing in this book that provokes criticism (though 
not all of Dr. Mervyn Jones’ submissions will meet with general approval) 
and there is much that merits unqualified praise. It is a book written in a 
style of great lucidity. It makes full use of the available material. It offers 
real help to all those who search for the solution of a particular problem. Its 
‘arguments are put forward with a due sense of responsibility and detachment. 
Its reasoning is founded on good sense and deserves close attention even where 
it does not convince. In short, it will keep its author’s memory alive and 
assure him of a permanent and honourable place in English legal literature. 


F. A. Maxx. 


"WiLLiAMS ON TrrLE. Second Edition. By W. J. WILLIAMS, B.A. 
[London: Butterworth & Co. (Publishers), Ltd. 1957. clxi 
and 882 and (index) 89 pp. 95s. net.] 


‘Tue full name of this textbook is The Law and Practice relating to the Contraot 
for Sals of Land and the Title to Land, but it has become generally known 
for short as Williams on Title and considering thet the first edition was 
published as relatively recently as 1948 it is testimony to the fact that the 
‘short appellation on the spine of the work has already acquired colloquial 
currency, just as it has established for itself a firm place in the law library 
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stimulation which led him to research of high academic quality. He was 
genuinely devoted to the clarification of the legal aspects of international life; 
semi-political topics or polemical discussions did not attract him. There are, 
in this country, far too few who are prepared to nail their colours to the 
frequently unrewarding mast of the theory of international law. Dr. Mervyn 
Jones’ premature death leaves a gap which we can ill afford. : 
— His last work fully confirms these impressions. For many years the law 
" of British nationality had been sadly neglected by academic writers and the 
need for an authoritative modern textbook was obvious. Dr. Mervyn Jones’ 
book on British Nationality was, therefore, a most welcome gift, but, not- 
withstanding its high quality, it had the unusual and unfortunate fate of 
becoming obsolete almost immediately after its publication, for on January 1, 
1949, the British Nationality Act, 1948, came into force and effected such 
revolutionary changes that much of the original text was thereafter only of 
historical interest. Accordingly, the author was compelled to write what, to 
all intents and purposes, is a new book. But it is a book which will be 
found no less valuable than the first edition. For years to come it is assured 
of usefulness and will justifiably be regarded as a reliable guide and an 
unfailing source of information. 

The work is divided into four parts which are followed by thirteen 
appendices. The first part deals with nationality in international law; the 
-second contains an historical survey of the evolution of British nationality 
law from Calvin's case to the Act of 1948; the third is headed ^ Commonwealth 
Citizenship” and includes, in particular, a detailed commentary on.the Act 
of 1948; the fourth part analyses the term British nationals, which continues 
to form the basis for protection by Her Majesty's Government. 

It would be ungraclous to argue about the views of an author who cannot 
answer. There is, in fact, nothing in this book that provokes criticism (though 
not all of Dr. Mervyn Jones’ submissions will meet with general approval) 
and there is much that merits unqualified praise. It is a book written in a 
style of great lucidity. It makes full use of the available material. It offers 
real help to all those who search for the solution of a particular problem. Its 
‘arguments are put forward with a due sense of responsibility and detachment. 
Its reasoning is founded on good sense and deserves close attention even where 
it does not convince. In short, {t will keep its author’s memory alive and 
assure him of a permanent and honourable place in English legal literature, 


F. A. Maxx. 


"WinLiaMS ON TrrLEe. Second Edition. By W. J. WILLIAMS, B.A. 
[London: Butterworth & Co. (Publishers), Ltd. 1957. clxi 
and 882 and (index) 89 pp. 95s. net.] i 


‘Tux full name of this textbook is The Law and Practice relating to the Oontract 
for Sale of Land and the Title to Land, but it has become generally known 
for short as Williams on Title and considering that the first edition was 
published as relatively recently as 1948 it is testimony to the fact that the 
short appellation on the spine of the work has already acquired colloquial 

. ‘currency, just as it has established for itself a firm place in the law library 
of today. Bearing in mind the primacy of the position which the law of 
vendor and purchaser of land takes in the everyday practice of the profession, 

dt is somewhat surprising how comparatively few are the textbooks dealing 
ibwwbhempabjcct Of the older works brought beyond the 1925 property 
legislation, those of Dart and the author's namesake, Williams’ Vendor and 
Purchaser are pre-eminent, but neither is now up to date. Other books 
-of lesser dimensions have appeared, but the work in revfew broke new ground 
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as the first expansive textbook by conveyancing counsel devoted to the subject 
compiled since the 1925 property legislation came into force. It immediately 
won its way into widespread approval, not only by reason of its comprehensive- 
ness, but because of the happy knack evinced of combining the exposition of 
theory with the illustrations of practice, and prevalent practice is shown 
whether it exemplifies or contrasts with theory, for that is just what the 
practitioner needs. Tradition plays so great a part in the upbuilding of the 
practice of conveyancing, that it is appropriate to bear in mind that the learned 

- author is the conveyancing editor of the third edition of the Encyclopedia of 
Forms and Precedents, and notwithstanding the accumulated ingathering of the 
technology of conveyancing methods of other conveyancers which such respon- 
sible editorial work presents, Mr. W. J. Williams struck out a path of his own 
in creating what very rapidly became a standard work in the sphere of leading 
textbooks of practical utility. 

An excellent instance of its characteristic practicality is to be found in the 
note on page 856 where there is a full discussion with ample illustration of 
appropriation by way of assent. Indeed, Chapter 28, dealing with “ Personal 
Representatives,” ig a masterly exposition of the subject, with an abundance 
of expository authorities and statements of conveyancers’ practice. One 
would refer particularly to the discussion as to how far implication of assent 
is possible after 1925, a typical instance of the learned author's methods of 
close reasoning. The practitioner is helped at all points by passages com- 
mencing (as at p. 109) *in practice it is often found more convenient," etc. 
There are text writers who, while writing fully on the matters dealt with, 
keep to the highways of a subject but steer clear of the by-ways. Not so 
the learned author of Wiliams on Title. Such topics as town and country 
planning, the New Streets Act, 1951, requisitioned land and premises, sales by 
local authorities, are all treated with illustrative detail, and these are but a 
few typical instances of the comprehensiveness of the book. Chapter 7 devoted 
to preliminary inquiries is of outstanding distinction as a detalled guide to a 
more recent development of conveyancing practice and the following chapter 
on the capacity of parties is similarly exhaustive. Sometimes one finds & 
by-way explored with a particularity one could hardly expect in a work inci- 
dentally concerned with that matter—page 149 affords an instance, when the 
nature and incidents of naturalisation are expounded in Chapter 8. 

Williams on Title is a work to which one can turn for information on many 
a subject independently of its relationship to conveyancing. Attention is directed 
to a very pertinent discussion as to positive covenants, their nature and the 
question as to whether they can run with the land (pp. 775, 776) and the 
learned author observes (at p. 776) that the decision of the Court of Appeal 
in Smith & Snipes Hall Farm, Ltd. v. River Douglas Oatchment Board [1949] 
2 K.B. 500, has clearly shown that section 78 of the Law of Property Act, 
1925, has affected the law relating to positive covenants. He observes (at 
p. 775) that the view that positive covenants do not run with the land requires 
some slight modification. For terseness combined with inclusiveness, section VII 
of Chapter 8, dealing with charitles, may be clted—Mr. Williams states (at 
p. 206) on the question of whether a given charity is or is not the subject of 
general exemption from the jurisdiction of the Charity Commissioners, “In 
practice, if there is any doubt as to the position, the views of the Commissioners 
are taken and accepted.” The experience ‘in this behalf of your reviewer 
confirms this, subject to the qualification that 1t is not always possible to 
receive a definite view from the Commissioners, nor can one complain in that 
respect since they regard it as a matter for the court to reconcile the 


complexities of such cases as 4tt.-Gen. v. Mathieson [1907] 2 Ch. e Cler 
Orphan Corporation [1894] 8 Ch. 145, and Re Stockport Ragged ee 


2 Ch. 687. The present edition contains a new chapter devoted to the subject 
of estate agents’ commissions. Some idea of the comprehensiveness of the work 
is given by the fact that the Index of cases covers over 119 pages. The Preface 
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contains an absorbingly interesting.survey of some of the methods by which 
the property legislation of 1925 sought to solve pre-existing difficulties in the 
law of property, and the practice of.conveyancing. Conveyancers have found 
Williams on Titles invaluable in practice—they may usefully, at leisure, take 
a chapter at random and enjoy the unfolding of the law and the close reasoning 
of the author. No doubt supplements, as in the former edition, will keep 


* the work up to date. Brarram B. BENAS. 


COPYRIGHT AND PxnronwmG Ricuts. By W. J. LEAPER, LL.B., 
of the Inner Temple, Barrister-at-Law. [London: Stevens & 
Sons, Ltd. 1957. 805 and (index) 6 pp. 25s. net.] 


Tuts book is put forward as a practical guide on the subjects of copyright 
and performing rights. With this in view the author has grouped together 
matters.relating to particular works or classes of work without particular 
regard to their logical relationship. Thus, in the chapter headed “Literary 
Work” are to be found sections sub-titled “ Abridgments,” “ Advertisements,” 
“ Burlesques," * Compilations,” * Quotations,” and so forth. From a practical 
point of view this is, no doubt, convenient but it leads to an amalgamation 
of cases under one heading which are-concerned with different aspects such as 
whether a work is original, what constitutes an infringement, and whether 
what would otherwise be an infringement can be justified as “ fair user.” 

With regard to some classes of work such as, for example, “ abridgments,” 
this kind of grouping has, no doubt, some justification on historical grounds 
since in many of the older reports there are judicial statements in which 
questions of infringement are considered in the light of whether the alleged 
‘infringing material was original and whether a fair use had been made of 
the earlier work. The case law on the subject was undoubtedly confused and 
indeed the 1875 Copyright Committee proposed special legislation in regard to 
abridgments though this was never carried into effect. One of the best 
statements of the law on the subject is to be found in the judgment of an 
American court in the case of Story’s Ezeoutors v. Holcombe (1847) 4 McLean 
806. There is an interesting passage drawing a distinction between a com- 
pilation and an abridgment: “The former infringes the copyright, if matter 
conscribed, when published, shall impair the value of the original book: a 
fair abridgment, though it may injure the original, is lawful.” 

But at the present day it seems preferable to keep such ideas distinct. An 
abridgment, it is thought, will infringe the material abridged if a substantial 
part of the original writing is copied or imitated, notwithstanding that a great 
deal of labour and skill is employed in its preparation, but the abridgment 
may nevertheless be an original work entitled to copyright against a -third 
party who reproduces it. And the question of fair user is normally only 
relevant where the special defences of fair dealing for criticism and otherwise 
‘are raised as ‘a defence. 

Again, this kind of practical approach seems also to have led the author 
into some confusion in the field of designs. The chapter on this subject 
hardly makes clear to the inexperienced reader the basic distinction between 
the protection given to designs under the Copyright Acts and that given under 
the Registered Designs Act. The important change in this fleld brought about 
‘by the Act of 1956 was this: prior to that Act a work was protected under 
the Copyright Act of 1911, notwithstanding subsequent user -as an industrial 
design, if it had not been intended at its creation to be so used, while, if it 

ee intended to be used, it could never be protected except by 
ation under the Designs Act. Under the Act of 1956 the design is 
protected as a subject-matter of artistic copyright whatever the intention of 
„its creation, unless and until used as an industrial design and thereafter, in 
-respect of industrial user, is only protected, if at all, under the Designs Act. 
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The author, having dealt with the protection of designs under the Designs 
Act, glves (at p. 86) examples of exceptions from protection stating these as 
cases of matters which will not be an infringement of copyright in the registered 
design. In fact, however, they are cases in which the work, having been used 
industrially, loses protection under the Copyright Act. 

On the whole, however, an examination of the book shows that a number 
of Interesting cases and points of practice are to found there which do not . 
appear, at least in such detail, in other textbooks on the subject, and for these 
at least persons concerned with matters of copyright may well like to have 
this book available. F. E. SkowE James. 


CARVER’S CARRIAGE OF GOODS BY SEA. Tenth Edition. By RaourL 
P. Coumvavx. [London: Stevens & Sons, Ltd. 1957. cxv 
and 1151 pp. £6 10s. net.] 


Wuen Mr. Colinvaux took over the editorship of Carver for the ninth edition 
he did a great deal of valuable recasting of the material and much rewriting 
in addition to the normal work of an editor. In my review of his work 
(see (1958) 16 M.L.R. p. 252) I gave a detailed account of what he had done 
and did my best to appraise the result; also to discuss the character and 
importance of Carver as a textbook on the law of affrelghtment. It is not 
necessary to go over this ground again. 

A number of important decisions have been given since 1952 (the date of 
the ninth edition) the effect of which, on the existing law, is accurately stated 
by Mr. Colinvaux who has also added a number of earlier cases not previously 
cited in Carver—the total of new cases being no less than 240, which is 
certainly a guarantee of the editor's industry. In his Preface, Mr. Colinvaux 
tells ug that he has largely rewritten no less than seven quite substantial 
portions of the work. In view of his earlier iconoclasm, 1 looked at these with 
some trepidation, since, while an occasional radical overhaul is welcome, indeed 
necessary if an old textbook is to retain its vitality, a large measure of stability 
is desirable between whiles, except, of course, when new decisions dictate 
otherwise. However, Mr. Colinvaux's bark is worse than his bite in this 
regard, for in the result there is but little alteration in the previous text. 

What changes have been made occur chiefly in the chapter on the Hague 
Rules, the rewriting of which was the editor's outstanding contribution to the 
earlier edition and which he would naturally wish to improve here and there 
upon reflection. Actually, even here, the only substantial change is an 
important discussion on the construction of the expression *loss or damage" 
which occurs in several of the rules. Mr. Colinvaux was doubtless stimulated 
to discuss this matter by some of the new decisions above referred to, such 
as Pyrene v. Scindia Navigation Co. [1954] 2 Q.B. 402, the judgment of 
Devlin J. in which is one of the most valuable so far delivered upon the 
application of the Hague Rules, as is indeed evidenced by the fact that it 
ig cited no less than seventeen times in this edition of Carver, and Renton v. 
Palmyra Trading Corporation [1957] A.C. 149. This discussion, which is 
essentially concerned with construction, is, for some unexplained reason, 
inserted in the text in advance of the section entitled * Construction of the Act.” 
Some useful new notes have been added to Articles III and IV but otherwise 
the chapter remains much as before. 

Mr. Colinvaux has also made some alterations to his chapter dealing with 
Conflict of Laws. I do not think these are an improvement. Hg omits the 
introductory paragraph which formerly explained how this matter comes to 
be so important and, indeed, difficult in connection with affreightment contracts, 
and substitutes two gxtracts from speeches by Lords Wright and Atkin 
explaining the basis on which conflict problems are settled. These are, of 
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course, authoritative, but they overlap a good deal. The elusive ship's flag 
rule has been restated, but I doubt if the amended version is any better than 
the old: the truth is that in recent times the judges have not applied this rule 
at all consistently. The present editors of Scrutton have found themselves in 
the same diffüiculty as Mr. Colinvaux. 

The next section which is said to have been “largely rewritten” is that 

- relating to dangerous cargoes, but so far as I can see only two small paragraphs 
have been added to an otherwise unaltered text. The problem of the dangerous 
berth has, of course, been acute of recent years owing to a divergence of views 
between English and Australian judges, which was resolved in Reardon Smith 
Line v. Australian Wheat Board [1956] A.C. 266, and this matter naturally 
called for some additions to the chapter on Discharge. <Alvion S.S. Corpn. of 
Panama v. Galban Lobo [1955] 1 All E.R. 457 has also necessitated some slight 
additions to the sectlon on demurrage under * weather working days.” Finally, 
one may notice that the important changes in the law relating to actions 
in rem brought about by the Administration of Justice Act, 1956, passed to 
bring into operation international conventions in maritime law, has necessitated 
alteration of Chapter 21 which deals with the jurisdiction of the Admiralty 
Division in sea carriage. 

In spite of his various additions to the text, Mr. Colinvaux has succeeded 
in reducing the size of the volume by about forty pages. This he has achieved 
—and he is to be congratulated upon it—by severely pruning the substantial 
section on stoppage in transit, a once important remedy of self-help, which, 

' as he points out, the conditions of modern commerce have made “ almost a dead 
Jetter." 

It is hardly necessary to say, such is Mr. Colinvaux's reputation as a 
painstaking editor, that in addition to noting up the new decisions and citing 
so many old ones previously overlooked, he has incorporated the effect of the 
Several recent statutes and statutory rules and orders. It is, perhaps, more 
important to notice that in future a cumulative supplement to this work will 
be published annually, while arrangements have been made for a quarterly 
commentary on current developments to appear in the Journal of Business Law. 
This is an interesting innovation which will be watched with interest. Some 
further improvement has been effected in the already admirable format of 
this work. C. 


RUSSELL ON ARBITRATION. Sixteenth Edition. By T. A. Bianco 
Waite and ANTHONY Watton. [London: Stevens & Sons, Ltd. 
£8 10s. net.] 


Wuex a monumental work has been through fifteen previous editions, a 
sixteenth edition calls for little commendation and less criticism. It is almost 
(as the advocate with no better argument is fond of saying) a case of res 
ipsa loquitur. This is the more so, since the five years which have intervened 
since the last edition of Russell on Arbitration was published, have seen no 
significant changes in the relative branch of the law. Continuity has, moreover, 
been ensured, in that the learned editor of the fifteenth edition, this time with 
able and painstaking assistance, has undertaken the task of improving on his 
own earlier work at the same time as bringing it up to date. A textbook which 
has been repeatedly worked over for more than a century by a succession of 
different hands, tends to become an old garment with new patches. Skilled 
fingers gre required to apply the craft of invisible mending; and the exhaustion 
reat tion during a period of comparative quiescence in the development 
of the law has afforded exactly the opportunity needed for that purpose. 
Inevitably, there are some obvious and quite unimportgnt misprints scattered 
&bout the book, to which it would be churlish to draw particular attention. More 
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worth mentioning, perhaps, are the passages (at pages 27 and 82, 33) where the 
incidence of the Statute of Frauds is discussed without any reference to the 
effect of recent amending legislation. It is also tentatively suggested that 
the first word in the third line on page 110 should be “architect” and not 
“arbitrator.” 

The editors should also be congratulated on keeping bravely to the older 
practice of limiting footnotes substantially to mere references, instead of. 
falling into the more modern vice (probably imported from abroad) of using 
them as a running commentary on the text—a habit calculated to bewilder 
and exasperate a reader seeking to study the text as a connected whole. Even 
this discipline, however, has a defect of its merits. Occasionally (as seems to 
be the case in the last paragraph on page 188, and in the paragraph headed 
*8. DECLARATION," on page 190) the text itself has become telescoped 
with some reference in a footnote, so that it is not clear how much of it 
consists of quotation and how much of editorial comment. But subject to 
these very minor criticisms, this latest edition of Russell on Arbitration 
maintains the position of that standard work as a challenger to all comers in 
its particular field. . 

WALTER RAERURN. 


Diz WECHSELPROLONGATION NACH SCHWEIZERISCHEM, DEUTSCHEM UND 
ÓSTERREICHISCHEM Recut. By Epuarp Naraxrr [Zürich and 
St. Gallen: Polygraphischer Verlag. 1956. xxxi and 295 pp. - 
(St. Galler Wirtschaftswissenschaftliche Forschungen Bd. 10). 

' Sw. Fr. 28.20.] 


Tx1s monograph deals very thoroughly with a set of problems which is not 
only of considerable importance in banking and finance, but has for long 
resulted in considerable legal difficulties. It is of high value, in particular, 
because it proves what can be achieved by a legal investigation in the field 
of economic science. 

In Switzerland, Austria and Germany, as well as in England, U.S.A., 
France and Italy (see the detailed references at p. 83, note 49) there are 
three ways in which a bill may be renewed. There is the so-called simple 
renewal which merely restrains the creditors remedy during a defined time. 
There is the so-called qualified renewal: by a note written on the document 
itself the day of payment is.deferred. These two methods are often referred 
to as direct renewals. There is finally the so-called indirect renewal: on 
the day when the bill has matured & new bill is handed over which matures 
at a later date. The chief difference in practice between the three legal 
systems refers to the qualified renewal. This method, ie. the renewal by 
an alteration of the date of the bill itself, is no longer in use in Germany. 
In Switzerland practitioners favour this method notwithstanding the fact that 
the Swiss Bankers! Union, in 1987, advised against it and recommended 
instead the indirect renewal because of the greater certainty which resulted 
from the use of this method. In Austria the qualified renewal is not 
unknown, but has not found much favour with financial circles. The author 
Shows that as compared to the simple renewal the qualifled renewal creates 
a simpler and clearer legal situation. The qualified renewal is chiefly based 
on the rules of the law of bills of exchange, while the simple renewal is an 
ordinary civil-law contract. By painstakingly investigating and analysing 
economic needs and financial forms on the one hand and the special con- 
ceptions of the law of negotiable instruments on the other, the learned 
author succeeds in showing, convincingly, that the qualified renewal possesses 
some advantages which justify its continued existence notwithstanding the 
availability of the other two forms. It is significant that German reviews of 
the work have shown a more favourable attitude to the qualified renewal than 
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would correspond to the formerly prevailing view (see Rehfeld, Juristenzeitung 
1957, p. 280, Hefermehl, Neus Juristische Wochenschrift 1957, p. 1028). 

This, however, is only one of the points which the author has dealt with. 
He has, of course, treated at length all known problems of all types of 
renewals. He has laid the foundation for a statutory ruling which would 
constitute a most useful supplement to the Geneva Convention. A codification 
-of the rules on renewal of bills of exchange would appear to be desirable 
because of the growing tendency to use bills of exchange for the purpose of 
financing medium term credits by way of recurrent renewals. The author's 
careful treatment of the problem of renewal—in particular because of the 
due attention paid to the economic and financial aspects of the matter—is, 
therefore, to be welcomed as filing a real need. 

W. MÖLLER-FREIENFELS. 


OPINIONS OF THE COMMITTEES ON PROFESSIONAL ETHics OF THE 
ASSOCIATION OF THE BAR OF THE Crty or New YORK AND THE 
New York Country Lawyers’ Association. [Columbia and 
Oxford University Press. Amen House, Warwick Square, 
London, E.C.4. 1957. 80s. net.] 


Tuis work is published under the auspices of the William Nelson Cromwell 
Foundation, one of whose objects is the “ Cultivation of the highest standards 
of ethics, honour and conduct in the practice of law.” In 1958 the Foundation 
sponsored the publication of Legal Ethios by Henry S. Drinker, which 
was the only comprehensive work on the subject of professional ethics written 
in the United States for a hundred years. Mr. Drinker referred more 
frequently in his book to opinions given by the Ethics Committees of the 
Association of the Bar of the City of New York and of the New York County 
Lawyers’ Association than to those of any other State Bar Association. The 
New York Bar is the largest in the United States, and the New York courts 
handle more business than those of any other city in America, and perhaps 
in the world. It is consequently not surprising that the problems relating 
to legal ethics which confront the legal profession there are correspondingly 
numerous and of wide variety. These copious references by Mr. Drinker 
resulted in a flow of applications by his readers for access to the original 
opinions and this was a predominating factor in the decision of the Cromwell 
Trust to publish them 

The American Bar Association has laid down a number of canons or basic 
rules of conduct for the guidance of attorneys, and these canons have been 
adopted by many State Bar Associations including those for the City and 
County of New York. The 1,255 opinions set out in the book in question and 
answer form are in effect interpretations of these canons which are incidentally 
included. a 

No attempt is made to group the opinions according to subject-matter. 
They appear in order of date and cover the years 1912-1956. It will accord- 
ingly be appreciated that this book of 900 pages is not and does not pretend 
to be anything but a work of reference, but it includes an index of 86 pages 
which readily enables the reader to find opinions on any point he cares to 
select. Much of the field covered by the opinions is familiar to members of 
the legal profession in this country. It includes, for example, numerous 
replies to inquiries about the duty of an attorney to the court and to his 
client, solicitation of employment (unfair attraction of professional business), 
advertising, fees, retainers, engagement in business. 

Wht thay appear strange about some of the opinions is that they had to 
be given at all For example, Canon 27 prohibits the solicitation of profes- 
sional employment by advertisements. It can only bg supposed that the 
attorney who asked: 
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“Is it professionally proper to insert in the New York Law Journal the 
following advertisement? :— 

“Research Expert and Trial Counsel. Intricate problems 
of law solved. Procedure and technical advice given. Trials 
and Causes conducted from (a) to (z). Briefs and Memo- 
randa on short notice. Moderate fee.” 

had not devoted much time to the study of the canons. 

A feature about the opinions which will be surprising to English lawyers 
unfamiliar with legal administration in the United States is that they are 
directed to judges as well as to attorneys. To take one of numerous 
examples, the Bar Association of the City of New York is asked to pronounce 
on the propriety of a judge entertaining a petition presented on behalf of 
persons who are directors of a corporation of which the judge is also a 
director, and concerning the affairs of the corporation, and has no hesitation 
in replying in the negative. 

At least one of the opinions could be of practical importance for English 
Solicitors. It hag been ruled, for example, that a New York attorney, having 
been in correspondence with a solicitor, ought not to attempt to settle a claim 
direct with the latter’s client behind his back—but for the most part the book 
could provide much academic interest in the field of comparative professional 
ethics to the English practitioner who is prepared to pick it up at odd 
moments and study the pages at random. 

W. W. Bovrrox 


Tue SaLe or FLATS. By E. F. GEORGE, LL.B., Solicitor. [London: 
Sweet & Maxwell, Lid. 1957. xvi and 71 (appendices) 122 
and (index) 8 pp. 25s. net.] 


Tuis book is a well-written and easily read discussion of an unfamiliar aspect 
of the conveyancer’s art. When dealing with flats one can be faced with nice 
problems—e.g., what does the estate owner of a second-floor flat retain when 
the block is razed to the ground by fire?—and the average estate agent (who 
handles this type of transaction too often with an adaptation of the usual 
printed form) is not equipped adequately to face them; these are quite apart 
from the practical considerations of whether the disposition shall be effected 
by tenancy, lease or freehold sale. 

In fact the whole question of flat sale has many aspects which are not 
purely the conveyancer’s or even the lawyer’s as such. Accordingly, this 
book deals not only with the form of contract and its completion and the 
form of the lease or conveyance, but with the merits of various conveyancing 
methods; not only with the provision of lifts and other services and the 
organisation of management, but also with the highly important questions 
of Income Tax and How to Finance the Development (viewed from the point 
of view of the developer as well as the prospective tenant). 

The text proper is quite short (71 pp.) and the more substantial part of 
the work comprises a number of useful precedents appropriate for dealing 
with flats. Special mention should be made of the persons who have made 
additional contributions to this section: Mr. E. H. Scamell (whose name is 
misspelt in the index) and Messrs. J. A. R. Finlay and J. C. Hicks who have 
prepared precedents of schemes for the disposal of flats including the creation 
of a management company. Lastly, there is a fascinating little essay in an 
Appendix by Mr. C. Bernard Brown on the Economics of the Conversion of 
Old Dwellings, which gives a great deal of important advice to ihe datending 
developer, and interesting information for at least one onlooker, including the 
inside story of the highly successful conversion of the beautiful Georgian 
houses overlooking Rjackheath. 

H. R. Gray. 
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SERVITUDES. By C. G. HALL, Q.C., LL.D., Judge of Appeal 
Supreme Court of South Africa. [South Africa: Juta 
Ltd. 1957. 60s. net.] 


Turis is the second edition of a book published under the joint authc 
the present editor and E. A. Kellaway in 1942. One must frankly 
the present edition like the first is a slipshod piece of work. Thus, th 
says: “personal servitudes are usufruct, use and habitatio...+: 
personal rights to the enjoyment of praedial servitudes.” There is 
thing as a personal right to the enjoyment of a praedial servitude a 
is meant ig presumably, as Innes C.J. said in Willoughby’s Consolid 
Ltd. v. Copthall Stores (1918 A.D. at pp. 281-282), that “there a 
instances in which South African courts have recognised as personal & 
rights which, had they been attached to the ownership of other lan 
have constituted personal servitudes.” The controversy whether a £ 
can consist in faciendo is inadequately treated and the discussion (p. 
not even mention what the accepted examples of such servitudes 
why, as the author evidently thinks, they should not be generalised. 
Of the cases decided in the fifteen years between the two editions : 

Incorporated in the text, others unaccountably, omitted. Thus, the ir 
decision on the right of lateral support in ‘Hast London Munici; 
B.A.R. & H. (1951) 4 S.A. 466 (E.) is not mentioned. The question 
a personal servitude can survive the death of the dominus is c 
differently in different passages (pp. 145, 159) and the author fails 
tinguish between alienability and transmissibility. In short, Servitudes 
little more than a catalogue of some modern decisions. 

A. M. H 
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Bxronx I turn to the various methods by which the results of penal 
methods can be assessed, I ought perhaps to give a general warning 
that whatever the courts do, the general impact on the total volume 
of crime is not likely to be sensational. The many and complex 
factors which operate in the aetiology of crime in modern society 
are much more powerful than the inhibitory pressures which can 
be brought to bear upon them. We know little about the real 
effect of a high degree of industrialisation on mental health; we 
do not know what price we must pay for the constant uprooting of 
modern life, the destruction of small, intimately known communities. 
We cannot estimate the degree of anxiety which better educational 
opportunities and greater social mobility arouse; we ignore the 
results of work becoming more monotonous and less creative, and of 
leisure becoming less re-creative. We do not understand all the 
implications of the emancipation of women and the consequent 
change in the status of wives and mothers within the family unit. 
All these, together with the tempo of modern life and the need to 
make more and more rapid adjustments to quickly changing situa- 
tions, subtly and in different ways affect the incidence of 
delinquency, often through more directly related aetiological factors, 
such as broken homes or biological and psychological inferiority 
and abnormality. 

Having put in this caution about the total effect of penal 
measures on crime, I will now consider how one might assess the 
effect of a particular measure on particular individuals. 

The most obvious method is, of course, the reconviction rate. 
The 1955 Report of the Prison Commissioners for England and 


* Founded on Univessity of London Special Lectures in Laws, delivered at 
University College, London, in February, 1057. 
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Wales,' for instance, in the Appendix to Chapter 4, gives reconvic- 
tion statistics divided into type of institution on the one hand, and 
type of prisoner on the other. You can see, just to give an example, 
that the percentage of ** stars ? (that is, offenders sent to prison for 
the first time) reconvicted after their discharge in 1950 from Open 
Regional Training Prisons is 16 per cent. The comparable figure 
from Medium Security Regional Training Prisons is 28 per cent. 
Or again, the percentage of “‘ordinaries’? (that is, recidivist 
prisoners) in the same period from Open Regional Training Prisons 
is 19 per cent., and the comparative figure for Closed Regional 
Training Centres is 84 per cent. 

This would seem to show that open prisons give better results 
than medium-security or closed prisons, and indeed we hope it is so. 
Nevertheless, to assert that it must be so would be a post hoc, 
ergo propter hoc argument. Those who are sent to open prisons 
are specially selected; they are already men of better personality 
and one would expect them to do better even in & medium security 
or a closed prison. Quite how much the actual régime itself contri- 
butes to their later lawful behaviour, and how much good there was 
already in them, is difficult to know. And if it was not something 
in the man himself, but mainly the sentence that caused him to go 
straight, we still do not know how much was due to the shock of 
publie exposure and trial, and how much to the training received 
in prison. Moreover, if it was something to do with the period 
of imprisonment, was it some purely fortuitous circumstance such 
as a chance meeting resulting in a friendship, or was it the specific 
content of the training? Alternatively, how far was the decisive 
factor one of spontaneous maturation, irrespective of the actual 
training as outlined for example, by Sheldon and Eleanor Glueck in 
their work on the After-Conduct of Discharged Offenders? Finally, 
how much of the “* success ? was due to after-care, or to favourable 
circumstances on release; and conversely, how much of the 
*€ failure ^? was not so much lack of training as lack of proper after- 
care and hostility or reluctance on the part of society to re-absorb 
the offender? 

There is no answer to these imponderables. Reconviction 
statistics, therefore, though they are very badly needed, and do give 
some indieation, are not enough by themselves. We need to study 
and understand the dynamics of treatment much more carefully 
and at close quarters so that the impact on the individual offender 
could be seen better. Above all, however, we need comparative 
result studies. 

Such studies are made by comparing like with like, as far as 
that is possible. If we want to know which of two methods gives the . 
better"result, we must measure its impact on offenders who are 
reasonably alike. Suppose, for example, we want to find out whether 


e 
1 Report of the Commissioners for Prisons, 1955, H.M.8.0. 
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probation or imprisonment gives better results, what we would 
have to do is to pick offenders of the same age group, and from their 
records we can then match them for similar background and other 
. factors which might be important—perhaps physique, mental capa- 
. city, social status of the home, and so forth. If, on such a basis, 
we compare the results of imprisonment with probation, we get a 
much clearer picture of which is more successful with that particular 
type of offender than the ordinary reconviction statistics would 
give us. 

This kind of sorting out process is really also the basis of what 
are called prediction methods, such as the recent study by 
_ Mannheim and Wilkins on Prediction in relation to Borstal Training. 

The material for that investigation was contained in the dossiers of 

700 lads sentenced to Borstal Training. From these records some 
sixty background factors were obtained and their relationship to 
each post-Borstal failure or success was carefully measured. From 
this emerged a small number of highly significant factors, such as, 
for example, the lad’s work record. 

From. these factors (which were calculated backwards), it is 
possible, in new cases, to calculate forwards (rather in the way in 
which the risks of an insurance company are calculated by actuaries) 
‘just what the chances are which various types of boys have of 
succeeding. What happens is that each factor is given a number 
which is arrived at after careful statistical calculation. As the 
histories of different boys show the presence or absence of these 
various factors, so their numbers are added until each lad has a 
score. This scoring is really a method of classification, and will 
place the lad into one of five groups. Of the boys who fall into 
group A (the best group) seven out of eight will be successes. On 
- the other hand, seven out of eight in group D (the worst group) 
will be failures. 

Once a prediction table has been worked out by the statisticians, 
^ jt is quite simple to calculate which group a particular lad falls into. 
Now I want to stress that all a prediction table does is to predict 
the probability of failure or success, or, for that matter, of the 
. probability or otherwise of future delinquency in children, as in the 
now famous work by Sheldon and Eleanor Glueck on Unravelling 
Juvenile Delinquency. 

Prediction techniques do not, of course, eliminate the need for 
personal judgment, but they are a most valuable supplement to it. 
However, a good many people regard them with great suspicion 
because they feel such methods are in some way inhuman and 
mechanical. Yet the choice made, for instance, by a juvenile court 

' about the most effective treatment method, or by a Borstal governor 
about the right time for release, is based on experience; and that is 
simply another way of saying that the human brain refers back to 
memory for a statistical analysis on past failures and successes. 
The difference is that the judgment of the court, or the Borstal 
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governor, is impaired by subjective matters, such as whether they 


like the look of a particular lad or not. However distasteful it may 
be to our pride, the predictor is more efficient than our brain, 
and the results speak for themselves. 

For example, the Mannheim-Wilkins prediction table has proved to 
be nearly four times as accurate as the opinion of Borstal governors 
and house masters, in spite of the fact that it is based only on 
information available to the court at the time of sentence. Again, 
Thompson? checked the effectiveness of the Glueck social predic- 
tion scale with that of a clinical study by a team of three experts,’ 
a psychiatrist and two psychologists, in a study published in the 
British Journal of Delinquency. No information about the person- 
alities or background of the boys, apart from the facts called for by 
the table, were made available to the predictor. The clinical team, 


'.on the other hand, had had the advantage of personal interviews 


:and all the information which could be collected, as well as con- 


sultation with each other. It was nevertheless found that whereas 
the tables gave & correct prediction about subsequent delinquency 
or non-delinquency in 91 per cent. of the cases, the three clinicians 
were successful in only 54, 56 and 62 per cent. respectively of their 
predictions. 

In the United States, prediction tables have been constructed 
to predict response to probation, for selecting prisoners for parole, 
and for identifying probable adult recidivists. A prediction study 
on Approved Schools is now being completed in this country; and 
there is no doubt that they are a valuable diagnostic instrument, 
both for the use of the courts and for penal administrators. 

This brings me to the whole question of the diagnostic facilities 
which are available to the courts, and indeed to the fitness of 
courts of law to prescribe the treatment of offenders. In most 
penal systems there has in fact been a steady tendency to take away, 
not the power to decide upon guilt or innocence, but to determine 
the precise nature of the treatment. A man is sentenced to 
imprisonment, but whether he serves his sentence in a closed, a 
semi-open, or a completely open institution is nothing whatever to 
do with the court. That decision depends on the judgment of 
those who are actually concerned with his treatment. Not even 
the length of the sentence is always determined by the courts. A 
lad who is sent for Borstal training will serve a minimum of nine 
months or a maximum of three years, but the precise date of his 
release is determined by those who are most intimately concerned 
with him, and in a far better position to judge his response to 
treatment, and his general progress, than the courts. The same 
applies to Approved Schools and even to Preventive Detention. 

3 R. P* Thompson, '* A Validation of the Glueck Social Prediction Scale for 
poene to Delinquency,” British Journal of Delinquency, Vol. 8 (1958), pp. 


3 Powers, E., and Witmer, H., An Experiment in the Prevention of Delinquency, 
1951. 
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However, in some countries things have gone much further 
than that. As you know, children below the age of puberty are 
: in most countries not dealt with by criminal courts at all, but 
either by child welfare boards, as in Scandinavia, or by chancery 
courts, acting in loco parentis, as in the United States. But in 1940 
the American Law Institute proposed the setting up of Youth 
Authorities for adolescents up to the age of twenty-one, to which 
young offenders would be sent after having been convicted by a 
court of law, for careful diagnosis and the decision as to what treat- 
ment was required. This system was in fact adopted in California, 
Wisconsin, and Minnesota. 

The Californians went even further than that. On the one hand 
they extended the powers of the Youth Authority to deal with 
children also and took over treatment as well as diagnosis; on the 
other hand and even more boldly, they set up an Adult Authority 
with similar powers. 

The Californian system has advantages and disadvantages. The 
advantages are that, having made a diagnosis and decided on a form 
of treatment, the same Authority can actually follow up to see how 
that treatment is working out in practice. It has always been one 
. of the drawbacks of our own judicial and penal systems that the 

court, having decided on treatment, does not know what happens 
to the offender; and magistrates and judges still have comparatively 
little knowledge of precisely what imprisonment really means, or 
what treatment facilities are actually available. By contrast, in 
most Continental countries it is possible to be a judge one day, and 
a penal administrator the next, and after some years’ experience 
of running prisons, to move back to the bench again, since both 
courts and prisons come under a Ministry of Justice. 

The Californian system goes even further in that it permits not 
only a follow up of cases, but the possibility of altering the treat- 
ment if it is not successful. This is, of course, analogous to the 
approach of the doctor to his patient: if the germs prove resistant 
to penicillin, then one of the other drugs will probably do the trick. 

There are, however, some grave objections to the Californian 
system. The most important of these is the issue of civil liberties. 
The expert, the member of a Committee or a Treatment Authority, 
even the doctor and the social worker, are as prone to abuse their 
power (which is not confined to diagnosis as in a court of law, but 
to treatment) as the next man. What if some offenders should 
prove unpromising material for treatment? Are they to be sub- 
jected to unlimited experiments? Are they to be kept locked up 
for ever? Have they lost all their rights and must they be helpless 
at the mercy of even the most benevolent psychiatrists ? 

I do not think that in this country we shall be eager to adopt 
such a system from which, incidentally, there is no appeal to a court 
of law. I think that the development lies in an extension of the 

` system whereby the"court fixes the maximum length of sentence but 
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leaves the detailed application of treatment and possibility of earlier . 
release to those with experience in actual dealing with the offenders. 

That is, in fact, precisely the way in which matters have 
developed. For instance, once the decision that a boy should be 
sent to an Approved School has been made, the more detailed 


decision as to exactly what type of school he should go to is now 


taken by one of the Classifying Schools. At these schools, as you 
know, very careful inquiries are made into the boy's personality 
and background, and once his needs are known and understood he 
is sent to that school which is best able to cater for his special 
requirements. A similar system of classification and allocation is 
in force for Borstal lads and also for corrective trainees. 

There can be little doubt that the classifying system has im- 
proved the standard of training, particularly in the Approved 
Schools. However, there are certain dangers to which the present 
methods of classification might lead. One of these is over-specialisa- 
tion. For example, you might get a school which has the right per- 
sonnel and facilities for the training of backward boys. If the school 
is then sent nothing but backward boys you might get a situation 
where some of these boys feel they are doing quite well in the 
sheltered surroundings of that school, only to find that when they 


_come out, they cannot compete in the ordinary world after all. The 


plain fact of the matter is that we do not yet know much about deli- 
berate grouping, about the purposeful mixing of some types of boys 
with others, about whether we should have inadequate and aggres- 
sive boys in the same group, and if so, in what proportion. These are 
the kind of problems which Mannheim and Spencer have analysed 
so interestingly in their pamphlet on classification, published by 
the Institute for the Study and Treatment of Delinquency. They 
are some of the key problems of the future, for grouping is likely 
to play a decisive part in institutional treatment. 

It is to the future of institutional treatment, and in particular 


to the future of prison treatment, that we must now turn: 


The problem is how to turn something which is. still largely 
negative into something which is positive; or to put it into other 
words, how to-change a mainly custodial regime into a remedial 
and rehabilitative period of training. : 

The general position is, as you know, first of all that our prisons 


- are greatly overcrowded. The present daily average population of 


the prisons in England and Wales is about 20,000 whereas before 
the war it was about 10,000. The reason for the doubling of the 
prison population is not so much that more are sentenced—the 
number of prison sentences is only 20 per cent. higher than before 
the war—but that the sentences imposed are longer. 

Why they are longer is something of a mystery. It is quite 
true that there has been a rise in more serious crime, but that rise 


_in no way accounts for sentences which are now as much as five 


times as long as before the war. T. S. Lodge, the Statistical 
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Adviser to the Home Office, has made an instructive comparison 
: between England and Scotland in a recent article in the British 
Journal of Delinquency. It shows that the average length of sen- 
tence for the offence of house-breaking, for example, is three-and-a- 
half times as great in England and Wales as in Scotland; and that, 
to give another example, the proportion of prisoners serving long 
sentences of three years and over in England and Wales is double 
that in Scotland. í 
This excessive proneness on the part of our higher courts to 
impose very long sentences is the main reason for the overcrowding 
in our prisons. Since the shortage of work and the lack of staff are 
- in themselves consequences of the overcrowding, I wish that courts 
^of assizes and quarter sessions were more aware of the difficulties 
which their sentencing policy creates. These difficulties are all the 
“more obvious when one remembers that almost all our gaol buildings 
‘are-now a hundred years old, or more; and that 2,000 men have to 
sleep three in a cell thirteen feet by nine feet by seven feet. 
Young and active men and women may be locked up for 
seventeen or eighteen hours a day, and much longer on a Sunday, 
in some of our local prisons. After spending years being told exactly 
what to do, when to do it, how to do it, with no decision to make, 
no choice to face, no responsibility to shoulder, they are then pushed 
‘abruptly into a hostile world where they are labelled ex-prisoners 
and may have to fight every step of the way to win back some sort 
of acceptance. 
Z Consider the value which society appears to place on effort and 
. honest hard work if a full working day consists of only four or five 
hours, as is the case in local prisons; and if all that can be earned 
by sticking at a job is only two or three shillings a week. Think 
` of the man who is a heavy smoker in such a situation. Is it any 
wonder that there is a black market in tobacco; that wangling and 
jockeying to get into a position of privilege in the stores, or the 
. kitchen, or the library where you are in touch with the things that 
matter in the economy of a penal institution, seems more important 
to many prisoners than to do a proper day's work? *' Prisoners,” 
‘Sir Lionel Fox has once said, “are adept at wasting time 
unobtrusively "; and everything in the local prison system con- 
spires to make them so. 
To all these negative influences must be added the influence 
. which prisoners have on each other. When there is so little incen- 
- tive to be good, there is plenty of pressure to become bad. The 
prisoner community is a small world on its own, rigidly cut off 
from the outside world and normal social contacts, idle for a good 
deal of the time, and dependent upon its own resources. The values 
and ideals of this community are criminal, and it strives to keep 
` them so; indeed to assert them in defiance of authority. Its leaders ' 
- are those who have been most successful in crime, or in defying 
. ‘the authorities. "There is an aristocracy of prisoners which begins 
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with the safe-breakers, the daring and highly skilled men who plan 
their coups for weeks and months, and stand to gain thousands. 
There are also those who continually provoke and challenge the 
staff, the governor, the visiting committee, the commissioners. 
These are the men who are admired; their opinion matters and they 
set the tone. They will deliberately create conflict situations with 
the staff and the authorities, and the more they are punished the 
more they become heroes. 
In most closed local prisons, this situation must be viewed as 
going on against a general background of lassitude and moral enerva- 
tion. Everything a prisoner—or for that matter, a prison_officer— 
does is regulated; and everything he has—food, shelter, cinema 
shows, educational and leisure activities—is provided for him with- 
out his having to make any corresponding effort. The result is 
that the very many prisoners who are weak and inadequate find 
themselves in a, for them, disastrous position, where they are not 
expected to do anything for themselves—indeed they are prevented 
from ever considering such a course. They have no choice to make, 
no decision to take, no responsibility to face. No demands are 
` made upon them, except that of conformity to a discipline imposed 
entirely from outside, and it is not surprising that long-term 

- prisoners sometime develop **gate-fever"' through dread of the 
day when they have to meet a hostile world on their discharge, 
where they have to fend for themselves, to get their own lodging, 
to find—and to keep—a job. 

It is, incidentally, one of the most marked characteristics of the 
recidivist that he cannot keep a job. The typical case history will 
include truanting from school, frequent changes of jobs in his youth, 
and a really remarkable inability to stick to any work which may 
have been found for him during his adult years. There is a deep 
connection between work-shyness and the anti-social character, and 
it is not really difficult to see where that connection lies. 

When one is introduced to some new acquaintance, merely to be 
told that he is Mr. Brown means very little. It is only when one 
learns what Mr. Brown does that he assumes significance, that he 
falls into place in a kind of rank order of the imagination which is 
arranged according to the values which we hold. ~ ** He is an actor,” 

. or “he is is a Labour M.P.” may place him high or low, according 
to our regard for the theatre or political inclinations. ‘He is a 
road sweeper," as opposed to “he is a Professor of Moral 
Philosophy," will make us expect a certain level of conversation - 
from the latter, even though closer acquaintance may well make us 
prefer the company of the former. Our work defines our function in 
society, and whether we like it or not, it gives us a recognised status 
and an expected social role. It is largely by means of our work 
that we are able to make our contributions to the ends of society, 
and if we cannot work, by reason of ill-health or because of 
unemployment or retirement, it is not only an economic loss that we 
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suffer. Very often, the worst part of it is the feeling of being use- 
less, of being no longer wanted. 

No Longer wanted—that is a sensation which is quite foreign 
to many recidivist prisoners, for they are people who, time and 
again, were rejected and unloved children, and they may never 
have been wanted at all in all their lives—except perhaps by the 
police. They are people who, as children, were often insecure and 
afraid to compete with other children in their work at school. So 
they truanted and ran away. They are people who, as they grow 
up, have already accepted as inevitable the hopeless feeling of the 
unemployed who is not needed at the factory or shop, who is out- 
side the magic circle, beyond the pale. They are people who have 
become convinced that they have no function, no social contribution 
to make—and so they come to band together against society, they 
become anti-social. 

Persistent inability to work is now being recognised as a serious 
psychological symptom. Of course, some people are more energetic 
than others, but real laziness is almost a myth. The child who does 
not want to work is nevertheless highly active in other ways, the 
petty scrounger who cannot hold down a job will display great 
persistence and ingenuity in fabricating some story, and travel many 
miles to obtain a few shillings under false pretences. Work-shyness 
is by no means the equivalent of sloth, and it is now the main 
criterion of selection for admission to the Social Rehabilitation 
Unit run by Dr. Maxwell Jones at the Belmont Mental Hospital. 
A high proportion of patients at this unit have criminal records, and 
there seems little doubt that the lack of work in local prisons, and 
the low value placed upon it, must aggravate this problem. 

If the tempo is slow, the demands made few, the influence of 
prisoner on prisoner poor, the general atmosphere is sometimes 
poisoned still further in ordinary local prisons by mutual antagonism 
and hostility between prisoners and staff. It is easy to see why 
unwilling captives should resent their captors, but it is also under- 
standable why prison officers often dislike their charges. Prisoners 
. are not invariably likeable characters, and some are highly unstable 
and dangerously aggressive. Any outburst of violence must be 
coped with by the officers who, incidentally, often spend longer 
behind walls than most of the prisoners. They live their lives in 
close community with some of the most difficult men in the country; 
and even while they sleep they are seldom more than a stone’s throw 
' from the gate. Their job is custodial and disciplinarian, and the 
need for vigilance and security is impressed upon them by the 
authorities and general public alike. Their days are spent endlessly 
locking and unlocking doors, counting and recounting heads, 
marching prisoners back and forth. They stand locked in the work- 
shops, passive, bored, waiting for minute after monotonous minute 
- to tick away in a réomful of people for all of whom time stretches 
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endless. Yet they must be alert, must quickly scent tension, must 
be prepared to meet the attack whose natural target they are. 

And there is more to it than that. A few years ago a Parlia- 
mentary Select Committee on Estimates* was looking into the 
administration of prisons. A. prison officer when asked whether 
he would like his son to go into the service, replied with a decided 
* no," And here we come back to the question of work determin- 
ing status and social role. A doctor or an engineer—they look after 
our health or our roads and railways, they perform a useful func- 
tion, they are respected and may be looked up to, they are entitled 
to feel a pride in their job. But to lock another human being into a 
cell, to keep him captive against his wish—there is something rather. 
degrading about this, and it is hard to see how being the human 
instrument by which society imposes punishment can bring any 
great satisfaction or pride. And as long as our prison system is : 
still punitive, or even mainly custodial, who would wish to be a 
warder? The fact that we are a thousand officers short in the prison 
service is, to some extent, a reflection on the nature of the duties 
which are at present involved. 

Thus far I have painted the picture as I see it in local prisons. . 
However, all is not unrelieved gloom. Nearly one-half of our prison 
population is not in local prisons but in training prisons of various 
kinds, or in open institutions. There the régime is very different. 
Prisoners can, and are expected to, do a normal day’s work, and the 
work which is available is less monotonous. There are some 
excellent workshops where carpentry and joinery of a very high ' 
order are turned out. There are fitters’ shops, good quality 
printing and book-binding; and above all there is work in the open, 
on farms, on the roads, in gardens and market gardens, and in 
forests. Even in maximum security prisons of this kind the at- 
mosphere is not oppressive. Cells are left unlocked all day long, 
there is a constant chatter as men work at something reasonably con- 
structive, there is often a great variety of evening classes, some of a 
very high standard, and there are usually a few men who are reading 
for university degrees. The atmosphere is less tense, more informal, 
and the governor, strolling through halls and workshops, is often 
greeted with a cheerful shout or a wave of the hand. Everything 
is -more purposeful, and the staff too, have the feeling that they 
are, not so much watching that men shall not escape, as training 
people to become carpenters or bricklayers or dairymen. Above all, 
since all prisoners at training prisons are selected there are no aggres- 
sive psychopaths whose explosive behaviour is a constant source of 
tension in local prisons. i 

At open institutions, the general atmosphere is even better and 
freer. The demands made on the prisoners, both physical and 


` 4 Seventh Report from the Select Committes on Estimates; Bession 1951-1952, 
Prisons, H.M.8.0. ? 
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moral, are considerable, for not only are they expected to work 
very hard, but they are expected to behave themselves of their 
own accord and without supervision. There are no locks and no 
- bars; anyone can escape, the responsibility for not running away 
is on the prisoner himself, he has to make his own choice and face 
“up to temptation. He is trusted, and perhaps for the first time he 
learns that he can be trusted, that he can stand up to a moral 
challenge and win. It is not without significance that the proportion 
of escapes from open prisons is actually lower than from closed 
prisons where the only challenge is how to beat the wall, how to 
outwit the captors, how to laugh at the locksmiths even if it is only 
for a day or two. A man who escapes from Dartmoor becomes a 
great hero in the eyes of every prisoner in the country; he has 
newspaper headlines to himself, he is mentioned in ominous tones 
by B.B.C. announcers, he may have pride of place over important 
political developments at home and abroad. But the man who 
runs away from an open institution becomes a weakling who can’t 
take it. The headmaster of the famous Cotswold Approved School, 
Mr. C. A. Joyce, has developed a most effective technique for 
dealing with absconders. When such lads are brought back, they 
. are sometimes put into a room which has extra comforts, they are 
given food which is really for a younger age group and generally 
treated as children, for they have behaved like children. Few lads 
who are fast growing up want to be treated like little boys, they 
do not want to be thought soft and this approach can be very 
effective in helping some of them to face up to difficulties. 

So here you have the good and the bad of it, and it is perhaps 
fair to say that our open prisons and Borstals are recognised by 
informed observers as being better than most similar institutions 
abroad. I am nevertheless going to suggest to you that the whole 
field of institutional training and treatment needs re-thinking, and 
that we are not only faced with the urgent task of trying to remove 
the many negative influences which play such a large part in the 
régime of local prisons, but of having to find entirely new and 
strong positive forces which will help to bring about fundamental 
changes of attitude in confirmed criminals. 

: What has really happened in our prison system is that we divide 
prisoners into two categories: those who are considered trainable, 
and those who are not. The so-called ** trainables?' have to fulfr 
two requirements: they have to be of reasonable good personality, 
and they have to have sentences which are long enough for them tc 
~ -be trained. The effect is that many potential recidivists are missed 
because they get a sentence of, say, three months or under, or € 
succession of short sentences. There is quite a stage army of petty 
- offenders, mostly inadequate personalities, who are popped in anc 
out of prison for a week here and a fortnight there; who gradually 
sink deeper into the mire, until by the time they get a long sentence 
they are no longe? considered trainable. And then there are those 
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who do receive a fairly long sentence straight away but who are 
soon recognised as having a character so twisted, a personality so 
damaged, that they, too, are not considered fit subjects for the 
more hopeful régime of a training prison. As a result a considerable 
proportion of offenders, who really form the hard core of our prison 
population, receive no real training at all; and therefore the question 
whether or not relapse into crime is really affected to any extent by 
whatever is done in prisons to-day is somewhat problematical, for 
it is quite possible that most of the more hopeful cases would settle 
down to a law-abiding life in any case. Moreover, it is hard to see 
how anyone with any real personality defect, such as would pre- 
dispose him to prolonged recidivism, could benefit even from the 
training in the best institutions. Is becoming a reasonably good 
carpenter really going to stop a man with abnormal sex instincts 
from assaulting little girls? Is a man who can never control his 
temper going to benefit from evening classes in German? Is a patho- 
logical liar and self-deceiver going to be helped by even the best 
course in brick-laying? 

Yet these are the very people who offend again and again. They 
are, or at least they should be, the true reason why we need prisons 
at all. The real criminals are twisted personalities, and if we take 
the task of protecting society and of reclaiming such damaged human 
beings seriously we must get down to much more fundamental things 
than just giving prisoners reasonably good physical conditions and 
keeping them busy for as many hours of the day and evening as 
we can. To expect results from our present treatment methods is 
& little as if we expected a chronic drunkard to drink no more, a 

-drug addict to stop, or a mental deficient to become intelligent 
provided he was given the right clothing, the right diet, and the 
right amount of exercise. And the example is not so far fetched, 
for there are a good many chronic drunkards, mental deficients and 
even the occasional drug addict in our prison population. 

The Howard League for Penal Reform has put forward some 
proposals for the reform of local prisons which will go some way 
toward bringing about the changes we want.” They have also been 

. incorporated in a special supplement of the New Statesman, and I 
will merely summarise them briefly. 

First, there is a great need to find alternatives for short 
sentences of imprisonment, if the offender involved does not really 
need institutional treatment. One out of every two prison 
sentences is for three months or less, and there are whole categories 
of prisoners who might well be dealt with otherwise. There are 
something like 9,000 persons a year who are remanded in custody 
in a prison, but not subsequently sent to prison, who thus come 

.into contact with prison life, create administrative problems for the 
staff, and take badly needed work away from those who serve 


5 Howard League for Penal Reform, Annual Report 1958-1956. 
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\ctual sentences. There are civil prisoners who could be dealt with 
jutside any gaol and there are many other types which I shall not 
numerate now. 

Secondly, an effort must be made to cut down the number of 

'eally long sentences for people who are not a danger but merely 
| nuisance. Many experts agree that nothing useful can be done 
‘or such people after, say, two years, but they continue to occupy 
:ells. quite needlessly. 
. Thirdly, there is a need for the segregation and treatment of 
»sychopaths in institutions with special medical facilities, Prison 
rovernors themselves estimate that there are about 2 per cent. of 
such abnormal offenders in the prison population; other experts 
jut the number even higher—nearly 5 per cent. The segregation 
X psychopaths would very considerably reduce the tension in the 
ordinary prisons. They become almost invariably recidivists and 
'equire special and very careful medical and psychiatrie treatment. 
But at the moment, we are stil at the stage where the most 
aggressive amongst these sometimes constitutionally abnormal 
2ersons are flogged, just as lunatics used to be punished and beaten 
iot so long ago. 

Fourthly, and this point is of special importance, many of our 
ocal prisons are not only too old, but also far too large. Today 
Wandsworth holds 1,800 men, Pentonville and several others a 
shousand, and many more hold nearly that number. This, together 
with the rapid change in population owing to short sentences, makes 
t impossible for the governor ever to get to know his prisoners 
and their needs; it makes it impossible to get down to their indivi- 
Jual problems, or to have anything but an impersonal régime. 
Moreover, the governor has very little help, so that at Pentonville, 
for instance you have just the governor and the deputy governor 
ooking after a thousand difficult men. What colonel would 
command a regiment, what captain a ship, if he had only one 
other officer to help him? But in treatment, more than in a regi- 
ment or a ship, we must be able to get down to personal relations, 
and if we cannot have new and smaller prisons because of building 
costs, then we must at least attempt to split the larger prisons into 
smaller units, each under its own governor, so that he has & chance 
to be more than a mere administrator, to be someone who can 
understand and attempt to deal with the human beings whom he 
has in his charge. 

Finally, every eífort must be made to make the job of the 
ordinary prison officer more interesting, more personal, less 
custodial and more remedial. He is in a unique position to observe 
and get to know prisoners and their diffüiculties. Let him do so, let 
him act upon his knowledge, let him discuss the problems of his 
prisoners with governor, medical officer, or chaplain, let him grow 
from a turnkey to a social worker. 

An attempt to Implement this programme is now being made 
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at Norwich Prison, and first results are greatly encouraging. But 
we have to go much further than this. We have found that 
probation officers in order to do their job properly, need quite a long 
and careful training, and there are indications that even the present 
scheme does not dig deeply enough. Yet probation officers deal 
with cases which are not nearly as complicated as those we find in 
prison; and-it is therefore a paradox, to put it mildly, that 
governors and assistant governors do not receive at least the 
equivalent training. 

Moreover, we have become aware in the last two decades, that 
many psychological problems can be dealt with more effectively in 
a group than by personal interview. Group therapy, at first often 
used simply as & means of making the most economical use of 
psychiatric services, is now known to have definite advantages of 
its own, over and above those possessed by individual treatment. 
It has led to the development of what is now known as a therapeutic 
community, and this makes it possible, perhaps for the first time, 
to devise a régime which really is capable of affecting and altering 
deeply ingrained attitudes. 

Perhaps the easiest way in which I, as a layman, can describe 
what group therapy is, is by quoting an expert, Dr. Howard Jones,’ 
when he describes this process in his textbook on Crime and the 
Penal System. Group therapy, he says, usually takes the form of 
group discussions, and: 

* the patients might discuss the incidents of their daily 
lives, and by sharing experience, give each other greater under- 
standing and the ability to cope better in the future. In more 
clinically orientated groups, they would seek to give each other 
insight at & much deeper level, discussing significant childhood 
experiences, and trying to elucidate unconscious motives... . 
If the group is skilfully handled, they will be able to benefit 
from the healing effect of satisfying personal relationships, and 
also learn to handle social situations more competently.’’ 

In addition to group therapy, psychodrama is sometimes used. 
In this the patient re-enacts some particularly significant experience, 
perhaps with the help of other patients. : 

** Here," says Dr. Jones, *instead of aiming at a verbal 
understanding of a situation, he obtains the * feel? of the actual 
experience. Thus, in spite of the acting involved, it can be a 
more real erience than discussion therapy, but it does not 
lead to the clear insight of the latter." 

Summing up the value of group therapy he puts the matter as 
follows: 

“The most obvious gain from group therapy is insight, 
secured through the interplay of ideas, and personalities, but 
there are others. Insight itself depends upon the identification 


* Jones (Howard), Orime and the Penal System, Unig. Tutorial Press, 1956, 
p. 222. 
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of the individual with the therapy group, and this has further 
consequences. It causes the group members to identify with 
. . norms (which are) directed towards recovery, i.e., towards 
co-operating in treatment and trying to get better.’ 
Other advantages are the fact that patients—or offenders—come 
to be accepted by the group, not for what they pretend to be— 
tough gangsters, successful cracksmen, surrounded by expensively 
dressed and fabulously beautiful women, and by admiring body- 
guards—but for what they really are: hurt, afraid, unsuccessful, 
rejected, poor, sometimes illiterate and often of low mental calibre. 
Even thus naked, they find understanding and acceptance, not only 
in the group itself but with the discussion leader. Here we come 
to the crux of the situation, for I believe it would be possible to 
‘train governors and assistant governors in group dynamics, to train 
them to become discussion leaders, to train them to acquire insight 
into’ themselves, into the difficulties of prisoners, and into the 
tensions of their own staff. 

Already group methods are used in prison, but so far only by 
doctors. However, it does not require some superhuman or magical 
skill for either assistant governors, or at least prison social workers, 

‘to learn to lead discussions. It only needs training and the right 
"kind of personality, and I am sure that those who, like Dr. Jones, 
or for that matter Dr. Roper, himself an experienced prison medical 
officer, call for an extension of group therapy for the treatment of 
delinquency itself, are working along the right lines. 

_ It is along these general lines that I see the future development 
of penal methods, and if we follow the teaching of modern pénology 
and of the behaviour sciences, these methods should gradually 
become not only more rational, but also much more successful in 
protecting society and rehabilitating the individual offender. 

The purposes of criminal punishment are all intended for the 
protection and benefit of the community. It is easy to turn away 
from what happens to those convicted of crime. I suspect that 
by and large the public get the penal system which their interest 
in the subject deserves. 

GERALD GaARDINER.* 


(Concluded) 


- e D - 
. * q.0., one of the Benchers of the Inner Temple. 
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LEGAL IMPLICATIONS OF 
ARTIFICIAL INSEMINATION 


Tue recent Scottish case of Maclennan v. Maclennan ! involving the 
relationship between artificial insemination and adultery raises once 
again the whole problem of artificial insemination and its legal 
implications. Although in recent years the literature on this 
subject has grown enormously in extent, it remains inconclusive,* 
&nd the problem is still one of intense controversy. It is therefore 
submitted that it is worthwhile giving further consideration to the 
problems raised by this practice. 

It must be emphasised at the outset that we are here primarily 
concerned with the legal aspects of the problem. Into the many 
complex medical, ethical, sociological and even theological problems 
which are associated with the practice we do not propose to enter,?* 
for it is submitted that to lay undue stress on these aspects of 
the problem, very real as they are, does not assist a dispassionate 
assessment of the legal position. As Koerner has remarked, 
regarding the view expressed by & Bordeaux court* to the effect 
that the practice was contrary to natural law, ‘‘ This serves to 
clothe subjectivism with a Grotian authority but it adds very little 
to & proper understanding of the problem.” 

Further, as was emphasised by the Commission appointed by 
the Archbishop of Canterbury to inquire into the problem,* too 
little data is available for any discussion of most of these issues to 
be anything more than highly speculative. It is doubtless true, as 
Willink has remarked,’ that “‘ to write on legal aspects alone, is to 
neglect equally weighty considerations—genetic, sociological and 
moral? However, the fact remains that any discussion of the 
legal position can itself only be tentative, and the problem would 
only be further obscured by the introduction of additional 
speculative material. i 

The fact is that there is nothing in the statute or common law 


1 1958 B.L.T. 12 (held, artificial 1nsemmmation aby donor does not constitute 
adultery). See also the Scotsman, January 11, 1058. The Englısh news- 
papers reported the case more briefly, e.g., The Times of the same date. 

2 A comprehensive bibliogra hy containing "legal, medieal and theological con- 
tributions to the subject is contained in Glover, Artificial Insemination in 
Human Remi (1948). 

aa The writer has traced the history of the practice in '' The Development and' 
Use of Artificial Insemination " (1958) 49 Eugenics Rev. 187. = 

3 “ Medico-legal Considerations in Artificial Insemination ” (1048) 8 La.L.R. 484, 
at p. 489. 

4 Vide infra, p. 287. 

5 The report of the Commission, Artifioial Human Insemination, was published 
in 1948 and reprinted ın 1952. 

6 “ Artificial Insemination: Legal Aspects '’ (1947) 158 Practitioner 349. 
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of this country which renders artificial insemination per se illegal, 
either as regards the parties or their medical advisers. Whatever, 
therefore, may be the objections to the practice, or to certain 
forms of the practice, it is at the moment lawful, and it is the 
legal consequences which arise from the present situation which 
are our primary concern. 

It should perhaps be emphasised that a consideration of the 
legal implications of artificial insemination cannot be regarded as 
& matter of merely academic interest. As Elles has put it,’ 


.“ Even if the practice of artificial insemination were stopped 


tomorrow serious problems would arise because of what has already 
been done." 
Indeed a consideration of these problems is becoming a matter 


- of some urgency, for, in the words of a leading article in the British 


Medical Journal,? 


* These legal problems and many others which have been 
suggested from time to time show the need to govern a practice 
which, whatever the objections to it, seems bound to become 
socially important. The medical practitioner desires to help 
his patients in every possible way, and evidence is not lacking 
that in & number of cases he can give substantial help by 
artificial insemination. It is neither just nor desirable that 
he should do so at such a risk as the recent discussions have 
disclosed. He has a right to statutory guidance and 
protection.?? 


In discussing these problems it is perhaps worthwhile to commence 
by considering the few reported cases in which they have come 
before the courts. The earliest reported decision would appear 
to be that of the court at Bordeaux in 1887.? The point at issue 
concerned an action by a doctor for fees for having performed an 
artificial insemination which was apparently unsuccessful. It was 


held that the action could not be maintained on the ground that it 


involved a breach of “le secret médical," but despite this the 
court had the following to say regarding the question of artificial 


-~ insemination: 


“ Mais que, sans avoir à rechercher quelle est, au point 
de vue scientifique, le valeur du procédé employé par L... 
le tribunal ne peut avoir dans l'emploi de cet procédé une 
eause licite d'obligation; qu'il ne consiste plus, en effet, à 
supprimer, soit chez la femme, soit chez l'homme, les causes 
de sterilité, de maniére à les rendre aptes à la génération, mais 


T p geal and Social Implications of Artificial Insemination’ (1949) 84 Iowa 
L.R. 658. 
8 Issue of May 8, 1949. 
? The only report of this decision that I have been able to trace is '' Note sur la 
- fécondation artificielle à propos d'un yugement du tribunal de Bordeaux "' (1888) 
20 Ann. de Gynec. 401, which contains the extracts from the judgment which 
are quoted above the comments thereon by a committee appointed by tho 
. Société de médeeiné légale. ` 
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à faire concurrir à l'acte même de la génération, et pour son 
accomplissement direct dans ce qu'il y a de plus intime, un 
intermédiaire entre le mari et la femme, usant de moyens 
artificiels que réprouve la loi naturelle, et qui pourrait méme 
au cas d'abus, créer un véritable danger social." 

They concluded, ‘ 

“ Qu'il importe à la dignité du mariage que de semblables 
procédés ne soient pas transportés du domaine de la science 
dans celui de la pratique, et que la justice ne sanctionne pas 
des obligations fondées sur leur emploi." 

Commenting on this decision, a committee appointed by the Société 
de Médecine Légale in 1888 reported that although they supported 
the decision in so far as it was based upon the breach of the 
“ secret médical," they opposed the opinion expressed by the court 
regarding the practice of artificialinsemination. Thus they stated, 


** Loin de condamner la fécondation artificielle, comme le 
tribunal de Bordeaux semble le désirer, nous sommes disposés 
à l' encourager, ear elle tend à perpétuer l’espéce et fournit à 
la famille de joies qu'elle n'aurait pu goûter sans elle." 
They added however, 


“ Toutefois, nous sommes d'avis que l'opération ne doit 
étre tentée que sur la demande expresse des intéressés et 
aprés que lon s'est assuré de la qualité du sperme fourni par 
le mari." 


The problem came before the German courts early in this century, 
or rather a similar problem appears to have come before them, for 
although we have been unable to examine the reports of this case, 
it would appear that the point àt issue was the legitimacy of a 
child who was conceived as a result of self-insemination undertaken 
by a woman with semen derived from her husband.!?' This case, 
which arose in Düsseldorf, went through several German courts, 
‘the Landgericht zu Koblenz in 1905, the Oberlandgericht zu Köln ` 
in 1907, and Der oberste deutsche Gerichtshof das Reichsgericht zu 
Leipzig in 1908. The decision would appear to have been that 
the child was legitimate on the ground that ‘“‘ cohabitation " was 
not a sine qua non for legitimacy. 

The first occasion upon which the problems were considered 
by a court in a common law jurisdiction would appear to be in 
Orford v. Orford " which came before the Ontario courts in 1921. 
The plaintiff was seeking alimony, and the husband, by way of 

, defence, alleged that his wife had been guilty of adultery in that 


10 This decision is apparently referred to by Rohleder, but neither Koerner nor 
Glover, who both refer to this source, provide any further references. Glover's 
account, upon which we have relied, differs from that given by Koerner. The 
latter refers to two German decisions in 1905 and 1908 T We have 
assumed that the 1908 decision mentioned by Koerner is in fact the appeal from 

the 1905 decision. 


1i (1991) 49 Ontario L.B. 15. : 
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she had undergone artificial insemination (A.I.D.)* without his 
consent. Orde J. refused to believe the plaintiff's story, and found 
as a fact that sexual intercourse had taken place with the ** donor ? 
in the normal way. Despite this, however, his Lordship dealt 
with the issue of artificial insemination, and held that, even if 
her story had been accepted, she would have been guilty of adultery. 

His Lordship examined the meaning of the term adultery and 
admitted that most definitions laid stress upon the necessity for 
vera copula, but he emphasised that, nevertheless, the term had 
never had an exact meaning. Indeed he argued that the stress 
laid on the necessity for vera copula ?? 


“< merely shows the fallacy of relying upon the precise terms 
of a definition without regard to the circumstances which 
gave rise to it, or the branch of law in which the offence of 
adultery forms an element." 


Regarding the nature of adultery his Lordship stated '* 
E Ty P 


“In my judgment the essence of the offence of adultery 
consists not in the mora] turpitude of the act of sexual inter- 
course, but in tbe voluntary surrender to another person of 
the reproductive powers or faculties of the guilty person; and 
any submission of those powers to the service or enjoyment 
of any person other than the husband or wife comes within 
the definition of adultery.’’ 


Finally he stressed that, in his opinion, the emphasis upon vera 
copula in most definitions of adultery was simply to exclude any- 
thing that fell short of this, and added that this strengthened the 
view that he was taking, on the ground that,” 


** So long as nothing takes place which can by any possibility 
affect that function (t.e., the reproductive function) there can 
be no adultery; so that unless and until there is actual sexual 
intercourse there can be no adultery. But to argue from that 
that adultery necessarily begins and ends there is utterly 
fallacious. Sexual intercourse is adulterous because in the 
case of the woman, it involves the possibility of introducing 
into the family of the husband a false strain of blood. Any 
act on the part of the wife which does that would therefore 
be adulterous.”? 

The next cases to be considered are those in which the American 
courts have dealt with these problems. The first such case would 
appear to be that of Hoch v. Hoch** which is unfortunately 
unreported. It was however apparently stated that no definition 
of adultery could be held to include artificial insemination. As 


13 Artificial insemination takes two main forms: A.I.H. in which the semen used 
is obtained from the husband, and A.I.D. in which the semen used 18 obtained 
from a third party or donor. 

13 At p. 91. 

14 At p. 22. 

15 At p. 23. 

16 (1945) Chicago Sun? February 10. 
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decision does not appear to have been reported, but it would seem 
that the court decreed that,” 


* (1) Heterologous Artificial Insemination (when the speci- 
men of semen used is obtained from a third party or donor) with 
or without the consent of the husband is contrary to public 
policy and good morals and constitutes adultery on the part 
of the mother. A child so conceived is not a child born in 
wedlock and is therefore illegitimate. As such it is the child 
on mother and the father has no right or interest in said 
child. 

“ (2) Homologous Artificial Insemination (when the speci- 
men of semen used is obtained from the husband of the woman) 
is not contrary to public policy and good morals and does 
not present any difficulty from the legal point of view." 

Finally brief mention must be made of the only two cases in 
which these problems have arisen before the English courts. In 
R. E. L. v. E. L.” the marriage in question had not been con- 
summated in the normal way, despite persistent attempts, because 
of the husband's inability. In an endeavour to save the marriage 
the wife submitted to A.I.H. but shortly after left her husband 
and petitioned for nullity, only subsequently to discover that the 
insemination had been successful. In granting a decree Pearce J. 
seemed to assume that there could be no question of the insemi- 
nation amounting to consummation, and the only point taken was 
whether the wife must be deemed to have approbated the marriage. 
The same point was raised in Slater v. Slater, the only other 
English case in which the problems of insemination have come 
before the courts. In this case the insemination (A.I.D.) was 
unsuccessful and resort was made to adoption, but nevertheless it 
was assumed that the attempted insemination could not constitute 

- consummation, and it was held that despite the insemination, and 
the adoption, the doctrine of approbation could not be regarded as 
applicable so as to defeat the wife's petition for a decree which 
was thus duly granted. 

We can now consider, in the light of these authorities, the 
various points of legal interest raised by the practice of artificial 
insemination, and we may first consider the problem of the relation- 
ship between consummation and insemination, as raised in R. E. L. 
v. E. L. and Slater v. Slater. This problem is not one which has 
been extensively considered in the literature, and the decisions 
referred to above appear to be the only authorities. Manifestly 
the first point that must be considered in this connection is the 
question as to what constitutes consummation within the meaning 

_ of that term in English law. 


21 The above quotation from the judgment is taken from Tallin, '' Artificial 
. , Insemination " (1956) 84 Can.B.R. 1, at p. 15. 

2i [1049] P. 211. s 

3s [1959] P. 859. 
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The inevitable starting point for any discussi 
ig the decision of Dr. Lushington in D. v. A.* 1 
as laying down some of the fundamental princij 
English concept of consummation. In this ca 
brought for non-consummation owing to the all 
the wife. It was established that she possessec 
and only a very small vagina. In grantin; 
Lushington drew a clear distinction between c 
the ability to conceive. He thus stated, 


“ Mere incapacity, however, of conceptior 
ground whereon to found a decree of nul 
clearly insufficient that it would be & waste 
an admitted point. The only question is v 
or is not capable of sexual intercourse, or if ai 
whether that incapacity can be removed.’ 


` Further, with regard to the question as to what 
intercourse for this purpose his Lordship state 


** Sexual intercourse, in the proper mear 
ordinary and complete intercourse; it does 
&nd imperfect intercourse: yet I cannot g 
saying every degree of imperfection woulc 
essential character. There must be degre 
with; but if so imperfect as scarcely to b 
not hesitate to say that, legally speaking, : 
at all^ 

This decision would appear to have established 
that “natural”? or “ordinary and complete’ 
necessary condition for consummation. Second, 
. js in no way related to the ability to conceive. 
raised by this decision is the interpretatic 
* ordinary and complete ” intercourse, a probl 
discussed mainly in connection with two typ 
involving the use of artificial contraceptives, a 
the practice of coitus interruptus has been use 
decisions dealing with these points that the de 
mation in English law is rendered more precis 
There is little that needs to be said dire 
problem as it arises in connection with the use 
ceptives, as the House of Lords, in Baater v. 1 
the Court of Appeal in Cowen v. Cowen,™ hel 
sheath as an artificial contraceptive did not pre 
of the marriage, i.e., the use of a sheath did not 
from being *ordinary and complete." The n 


24 (1845) 1 Rob.Eco. 279. 

25 At p. 206. 

26 At p. 908. 

a7 [1048] A.O. 214. 

28 [1946] P. 86. . 
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this decision, in the present context, is not the specific point which 
was decided, but rather the effect which it has had upon the 
concept of consummation in English law generally. This can 
perhaps best be seen by considering the conflict of view which 
appeared between the High Court and the Court of Appeal in 
Cowen v. Cowen. 

In the High Court Pilcher J. expressed his view as follows,?? 


* the party who wishes to establish that the marriage has 
been consummated has, as far as I know, always had to show 
that there has been some penetration, some effective penetra- 
tion of the female by the male organ. Once he has established 
that there has been complete penetration he has made out 
his case.” 


In the Court of Appeal, however,.du Parcq L.J. stated,°° 


** We are of the opinion that sexual intercourse cannot be 
said to be complete when the husband deliberately discontinues 
the act of intercourse before it has reached its natural termi- 
nation, or when he artificially prevents that natural termination 
which is the passage of the male seed into the body of the 
woman.” 


-It will be observed that, in so far as both courts accepted the 
authority of D. v. A., the' difference between them is one relating 
to the interpretation of ‘‘ ordinary and complete ’’ intercourse, 
Pilcher J. accepting penetration as sufficient to constitute such 
intercourse, du Pareq L.J. requiring emission in the body of the 
woman. 

In Baater v. Bawter the House of Lords did not, in express 
terms, decide between these two tests. The Lord Chancellor was 
content to rely upon the actual wording of the decision in D. v. A. 
and to emphasise the difficulties which would inevitably arise if 
artificial contraception were held to prevent consummation of a 
marriage.’! By implication, however, his Lordship was rejecting 
the test of consummation adopted by the Court of Appeal in 
Cowen v. Cowen, for it cannot be said that “‘ passage of the male 


29 Quoted in the jodgment of the Court of Appeal at p. 89. See also L. v. L. 
(1999) 38 T.L.R. 697. 

39 At p. 40. See also Firth v. Firth (1041) unreported, but quoted in Bazter v. 
Bazter, supra, and J. v. J. [1047] P. 158. . 

31 [n the course of his speech the Lord Ohancellor also seemed to imply that the 
word consummation, as used in the Matrimonial Causes Act, 1987, in relation 
to wilful refusal, had a different meaning from that which it possessed in 
relation to incapacity. Thus, at p. 285 he stated: “It ıs clear . . . that in 
relation to the meaning of the word ' consummate’ the common area covered 
by suits for nullity on the grounds respectively of incapacity and wilful refusal 
to consummate, is very small." Again at p. 290 he stated: ''I take the view 
that in this legislation Parliament used the word ‘consummate’ as that word 
is understood in common parlance and in the light of social conditions known 
to exist.’’' It is respectfully submitted that this 1s not so. Parliament must 
be assumed to know the law and to legislate in the light of that knowledge. 
Bee Grimes v. Grimes [1948] P. 828, per Finnemore J at p. 826. 
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seed into the body of the woman occurs in condomistic inter- 
course. If this is so then the question that arises is whether the 
decision in Bawter v. Baxter must be taken as having approved the 
penetration test as adopted by Pilcher J. in Cowen v. Cowen. On 


this point there would appear to be a conflict of authorities. 


M 


It was the opinion of Finnemore J. in Grimes v. Grimes ?? that 
Baater v. Baxter could not be so interpreted. In this case the 
issue arose as to whether coitus interruptus constituted consumma- 
tion. This point was expressly left open by the Lord Chancellor 
in Bacter v. Baxter when he stated,?? 


“I wish to make an observation on one practice referred 
to in this summary of tbe facts, namely, the practice of with- 
drawal before emission, or coitus interruptus. This practice 
as distinct from artificial methods of contraception docs not 
arise in the case before the House and I prefer to express no 
opinion about it," 


although the opinion of du Pareq L.J. in Cowen v. Cowen, quoted . 
above, suggested that the practice would not constitute consumma- 
tion. In Grimes v. Grimes Finnemore J. agreed with du Parcq L.J. 
Regarding Bamter v. Bawter his Lordship stated,?* 


** What Baater v. Baxter says, as I understand it, is that 
where you have all the elements of sexual intercourse, including 
emission, and consequent satisfaction, the fact that there has 
been introduced an artificial preventive in order to stay the 
possible procreation of children does not prevent consummation 
of the marriage." 


Further, with regard to the point before him, his Lordship stated,** 


** The point before me is whether coitus interruptus is natural 
and complete intercourse. All the authorities which have been 
cited to me, going back a long time, plainly suggest that it is 
not natural and complete intercourse because there must be 
emission within the body of the other spouse such as does not 
occur in coitus interruptus. It is difficult to see how a coitus 
which is interruptus can be said to be complete." 


In this his Lordship would appear to be attempting to modify 
the test as laid down in Cowen v. Cowen, such as to render it more 
compatible with Bawter v. Bawter. He thus appears to be suggest- 


‘ing that the test of consummation is ‘‘ emission within the body 


of the other spouse" and further that the decision in Baster v. 
Baater is merely to be interpreted as meaning that the mere fact 
that such emission does not lead to a ** passage of male seed into 


.the body of the woman " does not prevent consummation. 


This view, however, is opposed by two more recent decisions, 
both concerned with coitus interruptus, namely, White v. White ?* — 


1948] P. 8923. 33 At p. 283. 
34 At p. 828. 35 At p. 828. 
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and Cackett v. Cackett." In the former Willmer J. held that, 
- despite the express reservation of the point in Bamwter v. Baater,*® 


* the House of Lords have, inferentially at any rate, decided 
the question of principle which must, in my judgment, lie at 
the root of the question." 
Regarding the interpretation of the decision in Baater v. Bawter 
his Lordship stated,*° 
“ Reverting to Baxter v. Baater it seems to me that if one 
looks at the principle underlying the decision of the House of 
Lords, they were drawing the same distinction as had been 
drawn in the earlier cases cited, between conception on the 
one hand and mere conjunction of bodies on the other. The 
question is therefore what is meant by this ‘ conjunction of 
bodies’ or, to use the Latin phrase, vera copula. There is 
no question in this case but that full entry and penetration 
has been achieved. It is submitted on behalf of the wife that 
there is no vera copula unless there is not only full entry and 
penetration, but also completion of the act within the woman, 
whether with or without the use of mechanical contraceptives. 
On the other hand, it is contended that there is complete con- 
junction of bodies, a vera copula—which means literally true 
conjunction—as soon as full entry and penetration has been 
achieved. What follows goes merely to the likelihood or other- 
wise of conception. In my judgment the latter conclusion must 
be correct; it seemed to me to follow from the reasoning of 
the House of Lords in Baster v. Baster.” 


This view of the matter was also taken by Hodson J. in Cackett v. 
Cackett, in which his Lordship also enlarged upon the difficulties 
which would result from any other view.*° 


* In my opinion the court would be driven into an im- 
possible situation if it tried further to define what amounted 
to normal sexual intercourse between normally formed people, 
for where the woman alleged that the man had failed to com- 
plete the sexual act the court would have to inquire at exactly 
what stage emission took place and what degree of satisfaction 
was reached by the woman." 


In view of this conflict of authorities it is not possible to state 
with any confidence just what does constitute the concept of 


3T [1950] P. 253. 38 At p. 834. 

39 At p. 888 

40 At p. 258. In bóth these cases a further argument in justification of the 
decision was adduced in the course of the judgments, namely, that according 
to the medical evidence the possibility of conception remained despite the use 
of coitus interruptus. Thus, in Cackett v. Cackett, Hodson J. stated: '' Here 
seed was emitted from the man in close proximity to the woman and the woman 
might have conceived." Basing himself on this possibility Willmer J., in 
White v. White argued that to grant a decree of nullity in such cases might 
lead to the ''eurious situation’’ of a marriage being annulled for non-con- 

* summation despite the birth of children, a situation which, if curious, was 
faced by the court with equanimity in Clarke v. Clarke [1948] 2 All E.R. 540 
and Snowman v. Showman [1984] P. 186. 
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consummation in English law, or indeed whethér coitus interruptus 
does in fact amount to consummation or not. It is, however, 
respectfully submitted that penetration should be regarded as the 
necessary and sufficient condition for consummation of marriage. 
This, it is submitted, is supported by the following considerations. 
First, the passage of male seed into the body of the woman cannot 
be taken as an acceptable test, for quite apart from the fact that 
this test was rejected, by implication, in Baxter v. Bawter it is 
inconsistent with decisions such as Clarke v. Clarke“ and Snow- 
man v. Snowman‘? in which marriages were annulled on the 
ground of non-consummation despite the fact that fecundation ab 
extra had taken place, cases in which, therefore, there must have 
been ‘‘ passage of male seed." Second, the distinction between 
emission within the body of the woman and passage of male seed, 
as would appear to have been drawn by Finnemore J. in Grimes v. 
Grimes is one which, it is respectfully submitted, cannot be sus- 
tained simply on the grounds set out by Hodson J. in Cackett v. 
Cackett. 

If this view be correct and if the necessary and sufficient con- 
dition for consummation in English law is mere penetration, it 
would seem to follow that the test laid down in D. v. A.—that 
of ** ordinary and complete intercourse "—must be read in a rather 
special sense, since for the purpose of nullity it would appear that 
intercourse must be considered to be “ordinary and complete ” 
provided only that penetration has occurred. If this be so we can 
now consider the relation between artificial insemination and con- 
summation. 

The first point is that it is quite clear that the act of in- 
semination cannot be considered to constitute consummation. That 
concept in English matrimonial law clearly demands the existence 
of a physical relationship between the parties, and this requirement 
is not met by the act of artificial insemination. It is irrelevant, 
for this purpose, that the semen used for the insemination is that 
of the husband. This was made clear by implication at any rate, in 
R. E. L. v. E. L. and Slater v. Slater, a view which is further 
supported by the principle underlying the decisions in Clarke v. 
Clarke and Snowman v. Snowman. 

It should perhaps be emphasised, however, that the mere fact 
that the parties have resorted to artificial insemination does not 
of itself exclude the possibility that the marriage has been con- 
summated by that degree of intercourse of which the parties are 
eapable. Indeed it would appear to be medical practice to encourage 
the parties to continue intercourse, if they are so capable, whilst 
undergoing insemination. 

A further point is that although the act of insemination itself 


41 [1949] 2 AU E.R. 640. 
42 [1984] P. 186. . 
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cannot constitute consummation this does not necessarily exclude 
the possibility that the method used in obtaining the semen amounts 
to consummation. It is clear, where the semen used is obtained 
as a result of condomistic intercourse, that the marriage will in 
fact be consummated by the intercourse. The position where 
the semen is obtained by means of coitus interruptus is, as was 
indicated above, uncertain, but the more plausible view, it is sub- 
mitted, is that such a method of obtaining the semen would also 
amount to consummation. In no other case, however, does there 
appear to be any possibility that the method used for obtaining 
semen could amount to consummation of the marriage. 

Unfortunately this does not quite dispose of the issue with regard 
to consummation, for there remains the problem of whether, in 
those cases in which the marriage has not been consummated, a 
decree of nullity should be granted on that ground after there 
has been resort to artificial insemination, particularly in those 
cases in which the insemination has been successful. This brings 
us to the doctrine of ** sincerity " or approbation of marriage which 
was, in point of fact, the main issue taken in both the English 
cases in which this problem has arisen, namely, R. E. L. v. E. L. 
and Slater v. Slater. 

The starting point of any discussion of ‘“‘ sincerity " in this 
context is the decision in G. v. M." which Langton J., in Nash 
v. Nash,** described as, ** not only the locus classicus of the doctrine 
to be applied but also the alpha and omega of the doctrine itself." 
In G. v. M. Lord Selborne C. stated,** 


* My own belief is that, to whatever criticisms the phrase- 
ology of learned judges in those cases may be open... I 
think I can perceive that the real basis of the reasoning which 
underlies that phraseology is this, that there may be conduct 
on the part of the person seeking the remedy which ought 
to estop that person from having it." 


In the same case Lord Watson stated,** 


**T think that when those cases are dissected they do show 
the existence of this rule in the law of England, that in a 
suit for the nullity of marriage there may be facts and circum- 
stances proved which so plainly imply, on the part of the 
WV ue. spouse, a recognition of the existence and validity 
of the marriage as to render it most inequitable and contrary 
to publie policy that he or she should be permitted to go on 
and challenge it with effect." 


It should be noted, however, that there would appear to be some 
doubt as to the extent of the application of this doctrine. In 
Nash v. Nash Langton J. suggested that its application was limited 


43 (1885) 10 App.Cas. 171. 
*« [1940] P. 60, at p. 61. 
45 At p. 186. 

46 At p. 197. ? 
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^ to those cases in which the issue turned upon delay in seeking 
relief. He stated,*" 


* It will be remembered that in nearly every case in which 
this plea has been judicially considered delay in putting it 
forward has been the basis upon which its sincerity has been 
attacked. The limitation upon the ordinary meaning of the 
word ‘ sincerity ? to which I have alluded above seems, there- 
fore, to be fairly clearly defined." 

It is respectfully submitted that although cases in which delay 
is alleged as the basis of lack of sincerity are undoubtedly the 
commonest, this cannot be taken as necessitating a limitation of 
the doctrine to that type of case. The doctrine has been applied 
to cases in which the marriage has been relied upon by the com- 
plaining spouse in earlier judicial proeeedings,** and cases involving 
the so-called ‘‘ old-age’? marriages,* and on the basis of- these 
decisions it is submitted that the limitation suggested by Langton 
J. in Nash v. Nash cannot be sustained, and that the doctrine is 
applieable to all and any types of conduct which can be interpreted 
as implying approbation of the marriage. 

The main difficulty which arises in connection with this doctrine, 
however, is that of defining just what types of conduct can be held 
to amount to approbation. These difficulties were emphasised by 
Dr. Lushington in an anonymous case in which he is reported as 
having said;'? 

“I have great difficulty in saying what would constitute 
insincerity and what sincerity. . . . I cannot attempt to 
define it; it must be & combination of cireumstances which 
show that the alleged ground was not the motive which led 
to the commencement of the suit, but what would constitute 
such a case cannot be defined beforehand." 


Bearing in mind these factors we must now consider the problem 
as it arises in connection with marriages in which there has been 
a resort to artificial insemination. In R. E. L. v. E. L. it was held 


47 At p. 69. 

48 Bee Wilkins v. Wilkins [1896] P. 108 and Woodland v. Woodland [1928] P. 169, 
cf., however, Andrews v. Ross (1884) 14 P.D. 15 and Miles v. Chilton (1894) 
1 Rob.Ecc. 684. See also Tindall v. Tindall [1953] P. 68. 

4° Briggs v. Morgan (1820) 2 Hag.Con. 824 in which admittedly Sir William Scott 
stated, with regard to the age of the parties: “ This is not the only symptom 
of insincerity in the present complaint. There is the delay of sixteen months 
which is not easily accounted for ° (at p. 880). For recent discussions relating 
to the application of this doctrine see Nash v. Nash, supra, Clifford v. Clifford 

' [1948] 1 AN E.R. 898 and Tindall v. Tindall, supra. 

50 (1857) Deane 295. It may be observed that Dr. Lushington is here putting 
the doctrine on a rather different basis from that which is suggested in G. v. M., 
supra, for cases in which the alleged grievance is not the real motive for the 
bringing of the suit are not necessarily the same as those in which the 

' petitioner has by conduct in some one relied upon or affirmed the existence 
of the marriage. Although Dr. Lushington in B. v. B. had earlier expressed ` 
the same point of view (1854) 1 Sp.Eoc. & Ad. 948, it is submitted that it 
is only 1n the sense in which the doctrine was expressed in G. v. M. that the 
doctrine can be considered today. . 
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that, under the circumstances of the case, the conduct of the 
wife could not amount to approbation of the marriage. On this 
point Pearce J. stated,** 


* So far as approbation of the marriage is concerned, it 
must be a question of degree, what acts done, with what in- 
tention, constitute approbation. Her letters and her evidence 
show that she never intended to approbate an abnormal 
marriage. Until the end she made it clear that she desired 
and intended to have a normal marriage. I do not regard 
the conception of the child, serious as it is, when done with 
the expressed dominant intention of producing normality in 
their sex relations, to be approbation of an abnormal marriage.”’ 


This decision was considered by the Court of Appeal in W. v. W.,** 
which ease involved the question whether adoption of a child could 
be held to amount to approbation of the marriage. In holding 
that such a proceeding did amount to approbation Evershed M.R. 
pointed out that,** 


* A proceeding to adopt & child under the Adoption of 
Children Act, 1926, which was then in force, involved certain 
propositions and consequences. It involved that when two 
persons jointly adopted a child they must proceed on the 
footing that they were spouses. .. . The application was 
made on the footing that the applicants were parties to a 
valid marriage." 

Regarding the view expressed by Pearce J. in R. E. L. v. E. L. his 
Lordship stated,** 


** Nevertheless I am not, for myself, satisfied of the correct- 
ness of the formula which I have read from the judgment of 
Pearce J. It is not, in my judgment, a question of ‘ intending 
to approbate an abnormal marriage’ if by that language is 
meant that the question is whether—whatever may have been 
the conduct, the ‘ overt acts’ on the part of the complaining 
spouse—he or she intended (subjectively) to affirm or acquiesce 
in an abnormal marriage. The question, in my view, in this 
case, as in all such cases, is: Has the husband or wife (as 
the case may be) by conduct or overt acts consistent only 
with such affirmation approbated the existence and validity 
of the particular marriage, whatever may have been its par- 
ticular attributes? ?? 


His Lordship continued: 


“I must not be taken as saying that, on its particular 
facts, L. v. L. was not correctly decided. It is not necessary 
for me to express any opinion on that matter. Nor is it 
necessary for me to express any view on the question whether 
acquiescence in artificial insemination of a wife from the seed 


51 [1949] P. at p. 218 
52 [1962] P. 159. 

53 At p. 158. 

54 At p. 161. e 
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of a husband, without more, necessarily amounts to such an 
approbation by either spouse of the marriage as to constitute 
8 bar to later proceedings by him or her for nullity on the 
ground of the other's incapacity or wiltul refusal, or on the 
further question whether, if the answer to the preceding 
question be in the affirmative, the complaining spouse can, 
nevertheless, by the clear expression to the other of the 
necessary reservation on his or her part, protect himself or 
herself from the consequences which otherwise would flow 
from the act of artificial insemination making it, as it were, 
an act on his or her part * without prejudice’ to his or her 
other rights.” 
Reference must finally be made to the decision in Slater v. Slater 
in which a child had been adopted after an unsuccessful attempt 
at artificial insemination. In holding that the facts of the case 
did not disclose approbation of the marriage Singleton L.J., ad- 
mitting that it was necessary to examine all the circumstances of 
the case, argued that neither the insemination nor the adoption 
could be held to constitute approbation on the ground that both 
these events occurred before the wife was aware that she had any 
remedy. It was on this ground also that his Lordship distinguished 
W.v. W. 

It would appear, therefore, in view of this conflict of authorities 
that it is not possible to state categorically whether the act of 
artificial insemination does or does not amount to approbation of 
the marriage. It is, however, submitted that this issue is one 
of considerable significance from the point of view of artificial 
insemination, for if marriages in which the wife has been inseminated 
-are still liable to be annulled on the ground of non-consummation, 
then in many cases the whole purpose and object of the insemina- 
tion is largely defeated. It will be submitted that this is a matter 
regarding which legislation may be regarded as desirable, but in 
the absence of such provision it is submitted that the authorities 
justify the view that, under certain circumstances, insemination, 
or the consequences thereof, may justify the application of the 
doctrine. It is submitted that both R. E. L. v. E. L. and Slater v. 
' Slater must be regarded as being decided on their particular facts, 
and neither, it is submitted, can be regarded as laying down a 
general rule that under no circumstances could resort to artificial 
insemination constitute approbation of a marriage such as to bar 
: subsequent nullity proceedings. The question, in each case, must 
be determined in relation to the facts thereof within the limits of 
the doctrine. 

Before leaving this point there is one further matter which 
should be emphasised. Thus far our discussion of consummation 
has been confined to the problem as it arises in the case of A.I.H. 
The problem as it arises in connection with A.I.D. remains. It 
is, of course, quite clear that A.I.D. cannot, ‘of itself, constitute 
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consummation, any more than A.J.H. can, but in this case there 
is no possibility of consummation resulting from the methods used 
in obtaining the semen. On the other hand it should be empha- 
sised that resort to A.I.D. does not necessarily imply that the 
parties are incapable of consummating the marriage by that degree 
of intercourse of which they are capable. Equally it should not 
be assumed that the doctrine of approbation is necessarily confined 
to A.LH., for there would appear to be no reason in principle 
why, if the facts of the case so justify it, the doctrine should not 
operate to bar a suit for nullity by a party to a marriage in which 
there had been resort to A.I.D. 

We must now turn to consider the relation between artificial 
insemination and adultery. The literature on this point—which is 
extensive—reveals the sharpest possible conflict of opinion, the 
discussion being entirely confined to the case of A.I.D. Indeed 
the only point upon which all writers seem to be agreed is that 
A.I.H. does not give rise to any considerable legal problems. 
Although in voicing this opinion they are clearly overlooking the 
problem of consummation, the fact remains that we can largely 
ignore A.I.H. in a discussion of adultery. 

As far as the authorities are concerned there are only the few 
conflicting judicial dicta to which reference has already been made, 
and Lord Wheatley’s recent decision in Maclennan v. Maclennan,*** 
whilst the Commission appointed by the Archbishop failed to agree 
on this point. The majority accepted the view of the legal members 
of the Commission that, ** We entertain no doubt at all that the 
act both of a married donor and a married recipient constitutes 
adultery,” and in support of this opinion they quoted the well- 
known dietum of Lord Dunedin in Russell v. Russell'5 to the 
effect that ** fecundation ab ewtra is, I doubt not, adultery.” Lord 
Merriman criticised the view expressed by the Commission, in the 
debate on this subject in the House of Lords, where he described 
it as f utter nonsense." Lord Merriman’s view is, in its turn, 
criticised by Tallin, who describes it as “ scarcely logical”? on the 
ground that,** 

* He seems in one breath to insist on the necessity for 
some degree of penetration, and in another attempts to explain 
Lord Dunedin's dictum that fecundation without penetration 
is adultery, on the ground that Lord Dunedin was not referring 
to artificial insemination." 

This dictum of Lord Dunedin has played such a large part in all 
discussions concerning adultery in this context, that it is necessary, 
before proceeding further, to consider it in some detail here. The 
first point which must be emphasised is that, despite the fact that 


54a 1968 B.L.T. 12 (Outer House of the Court of Session). See note 1, ante. 
55 [1924] A.C. 687, at p 721. 
56 Op. cit., at p. 16. 
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it is so frequently cited in this context, it is, strictly speaking, 
quite irrelevant to the discussion. The issue in that case was simply 
whether the wife, who had given birth to a child, could' be held to 
have committed adultery, she being proved to be virgo intacta. 
Lord Dunedin's opinion was simply that if a woman indulges in 
that degree of intimacy with a man as the result of which she 
becomes pregnant then, although there has been insufficient pene- 
tration to cause rupture of the hymen, she could be held guilty 
of adultery.*” This is a view which will be considered in more 
detail shortly, but it is clear that the opinion provides absolutely 
no authority for the contention that artificial insemination consti- 
tutes adultery. It follows therefore that Lord Merriman's view 
cannot be criticised for lack of logic merely on the ground that 
he emphasised that Lord Dunedin was not referring to artificial 
insemination, for manifestly he was not. It is surely those who 
rely upon the dictum for a proposition which it will not support 
that are guilty-of lack of logic. 

To return, however, to the report of the Archbishop’s Com- 
mission it is worth noting the view of the Dean of St. Paul’s, 
who stated, in his minority opinion," 

“ The lawyers have a right to define adultery in their own 
way, but I deprecate the adoption by Christian teachers of 
their materialistic conception. Only on a crassly material- 
istic hypothesis of the meaning of the words can A.I.D. when 
carried out at the request of the husband, with due precautions 
against injustice to others, be called adulterous. The spiritual 
elements which constitute the sin of adultery are absent." 


Finally we may note that the Royal Commission on Marriage 
' and Divorce were opposed to the view that artificial insemination 
either was, or should be regarded as, adultery. Although they 
regarded a wife who accepted A.I.D. without the consent of her 
husband as doing him a grave injury, which ‘‘ in its consequences 
is as serious as that of adultery," they declined to accept the 
suggestion that artificial insemination should be deemed adulterous, 
and were of opinion that it should be made a separate ground 
for divorce if resorted to by a wife without her husband's consent.*? 


51 The possibility of fecundation ab extra, which was discussed more recently in 
Snowman v. Snowman, supra, and Clarke v. Clarke, supra, has been known to 
the courts for over a century. It is referred to in the medical evidence in 
Hunt v. Hunt (1856) Deane 121. See also the reporter’s note ın R. v. Hughes 
(1841) 9 C. & P. 752, which reads: ''In the case of R. v. Russen it is stated 
that the membrane called the hymen ‘is an indubitable mark of virginity,’ 
and that ‘in some subjects it was an inch and in others an inch and a half 
from the orifice of the vagina.’ The first proposition appears to be much too 
strongly put as several cases are mentioned by Dr. Davis (Elem. of Midw., 
p. 102) and Dr. Paris (1 Par.Fomb.Med.Jur. 208) in which the hymen was 
entire during the pregnancy, and in one case was obliged to be divided by 
a surgical operation at the time of the accouchement.”’ 

58 At p. 61. 

59 At p. 81. d 
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In view of this conflict of opinion we must, if we are to be in 
a position to discuss the relation between artificial insemination 
and adultery, consider first the nature of adultery in English law. 
It would appear that there is a controversy with regard to this 
point. In Orford v. Orford the view was expressed that any 
surrender of the reproductive powers constituted adultery irrespec- 
tive of any considerations of moral turpitude. On the other hand, 
according to other authorities, the latter is the dominant con- 
sideration. Thus, to quote from the judgment in Badineau v. 
Badineau, ‘Tn all the authorities adultery is defined as ‘the sin 
of incontinence between two married persons, or it may be when 
only one of them is married.’ ’? As one learned writer has put it,*: 
“ It is submitted that the gravamen of the crime (i.e., adultery) is 
the illicit sexual intercourse and not the reproductive potentialities.” 

That the view taken in Orford v. Orford cannot be sustained as 
it stands is clear from the simple reflection that it would lead 
logically to the conclusion that before adultery could be established 
it would be necessary to prove, in both parties, an ability to 
procreate. This was pointed out by Guttmacher, who, in criticising 
the reasoning underlying Orford v. Orford, stated,'? 


** To the obstetrical mind this sounds like so much balder- 
dash. Carrying out this legal premiss to its ultimate conclusion 
a hysterectomy would be one hundred per cent. protection 
against the possibility of committing adultery. Certainly if a 
woman without a uterus has extramarital coitus she cannot 
contaminate her husband’s bloodline, therefore logically she 
would not be an adulteress. From the physician’s point of 
view it is the intent which is all-important. Adultery and arti- 
ficial insemination are actually the absolute antithesis of each 
other. One is done clandestinely to deceive and enjoy carnal 
pleasure; the other decently and frankly to beget off-spring 
without the emotional and physical pleasure of coitus. Yet to 
the court with its mediaeval scholastic point of view they are 
in the ultimate one and the same.” 
The Archbishop’s Commission clearly recognised the force of this 
argument, but they attempted to get the best of both worlds by 
arguing that * It seems to us that adultery involves the surrender 
either of the reproductive powers or the organs of generation, 
whether capable of actual generation or not." 

The nature of the concept of adultery in English law can best 
be seen, it is submitted, by a consideration of those cases in which 
the point at issue has been the degree of intimacy necessary to 
sustain a charge of adultery. The difficulties of distinguishing 
between what Cockburn C.J. in Robinson v. Robinson ® referred 


80 [1924] 4 D.L.R. 951, at p. 952. 

*1 Elles, op. cit., at p. 663. 

53 "The Legitimacy of Artificial Insemination " (1946) 11 Human Fertility 16, 
at p. 17. ° 

63 (1858) 1 Sw. & Tr. 862, at p. 398. 
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to as ‘indecent familiarities and caresses’? and adultery were 
emphasised by Sir William Scott as early as 1796 in Elwes v. 
Elwes ** in which, referring to the wife's conduct, he stated, 

* If it is not criminal in itself, it is so closely connected 
with such habits as to give a high degree of ‘credibility to 
anything more grossly crimina] that is stated to be the result." 

In that case his Lordship concluded that her conduct was ** beyond 
those limits which even the forms of the world allow in such 
cases.” 

Most discussions of this issue today begin with a consideration 
of the remarks of Lord Birkenhead in Richardson v. Richardson, 
in which his Lordship stated,** 

** Some suggestion was made in argument in this House that 

. this condition even though inconsistent with penetration was 

consistent with some lesser act of sexual gratification. If there 

were evidence of such an act, it cannot be doubted that, what- 

ever view may have been taken in past ages in the Ecclesiasti- 

cal courts, a decree based on adultery might issue.” 
Commenting upon this opinion in Sapsford v. Sapsford," Kar- 
minski J. stated,** 

* If I understand those words of the Lord Chancellor he 
had in mind that particular ease where there had been, at 
any rate, an attempt at sexual intercourse, that is by the 

' introduction of the male organ into the female but for one 
reason or another the attempt had not fully succeeded." 
It would appear that his Lordship was thus equating Lord 
Birkenhead's “‘ lesser act of sexual gratification ’? with an attempt 
at sexual intercourse. This view however did not commend itself 
to Singleton L.J. in Dennis v. Dennis,** in which the problem was 
again considered. His Lordship stated,'? 

“I do not think that adultery is proved unless there be 
some penetration. It is not necessary that the complete act 
of sexual intercourse should take place. If there is penetration 
by the man of the woman, adultery may be found, but if there 
is no more than an attempt, I do not think that a finding of 
adultery would be right.” 

Further, it should be noted that in this case Hodson L.J. expressly 
rejected the view of adultery put forward in Orford v. Orford. 
His Lordship stated," 

* Mr. Eley faced the difficulty by seeking to put forward 

as a test of what ig and what is not adultery the possibility of 
*4 (1796) 1 Hag.Con. 269. 
*5 [1928] A.C. 1. 


66 At p. 11. 
*7 [1054] P. 894. 


10 At p. 160. . 
11 At p. 168. 
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insemination and consequently of spurious issue... .. I am 
unable to accept that contention. It seems to me to go beyond 
the limits of what can be regarded as adultery, and for my 
part I can find no other sure ground upon which to base my 
decision in this case than that which was adopted by the 
commissioner and by my lord, namely, the test of penetration." 
If it is thus accepted that penetration is the test of adultery then, 
8t first sight, difficulties might appear to be raised by the decision 
in Russell v. Russell to the effect that fecundation ab extra may be 
adultery. It is, however, submitted that the decision may be recon- 
ciled if one considers the meaning of the term penetration, for 
it is perfectly possible for there to be limited penetration compatible 
with a woman remaining virgo intacta yet sufficient for fecundation 
ab ewtra to occur. It is thus submitted that the remarks of Lord 
Dunedin in Russell v. Russell must be taken as referring to fecun- 
dation which occurs despite the fact that penetration achieved 
is insufficient to cause rupture of the hymen, but that, in view of 
the decision in Dennis v. Dennis, there can be no adultery unless 
there is at least this degree of penetration. 
That this is a reasonable basis upon which to reconcile the 
decisions is supported by a consideration of some further remarks 
of Singleton L.J. in Dennis v. Dennis. His Lordship remarked,'? 


* [n my view there is no distinction to be drawn between 
the words ‘sexual intercourse’ in the definition of adultery 
whieh I have read (from Rayden on Divorce) and *carnal 
knowledge ’ in the criminal law.” 

It is quite clear that for “carnal knowledge"? there must be 
penetration even though very slight. Tindal C.J., in R. v. Allen, 
put the position as follows,” 


“The question, therefore, for the jury, in such a case, is 
whether the private parts of the man did enter into the person 
of the woman. It is not necessary to enter into any nice 
discussion as to how far they entered. However, you must 
be satisfled that there was an actual penetration, and that it is 
not the case of a person attempting to commit the offence, 
and being disturbed before he had actually penetrated.” 

The mere fact that a woman remains virgo intacta does not prevent 
a charge of rape from being sustained. This was laid down after 
a discussion among the judges in R. v. Eussen,'* which was followed 
in R. v. Hughes," an earlier contrary dictum of Gurney B. in R. v. 
Gammon ** not being followed. 

It is thus submitted that the criterion of adultery in English 
law is that of penetration, however slight, and even though in- 
sufficient to cause rupture of the hymen. If this be correct it 


73 At p. 160. 73 (1889) 9 C. & P. 81, at p. 94. 
R. v. Aughes, infra. 
.& P. 752. 
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- follows that there is no justification for the view tak 
legal members of the Archbishop’s Commission, and ft 
there can be no justification for the view that artificial in 
can under any circumstances constitute adultery. Fo 
there must be penetration of the woman by the man 
condition is not satisfied by the act of artificial insemin 

Before leaving the problem of adultery, brief mention 
made of the position of the married donor. It may be 
married donor who donates semen without the consent of 
doing her an injury which is almost as grave as that which 
suffers by his wife’s submission to insemination without h 
It seems quite clear that English law makes no provisi 
contingency, and that a husband who donates semen i 
no offence whatsoever, whether his wife consents or not. 

We must now consider the problem of the legitimacy 
conceived as a result of artificial insemination. Again 
arises solely in the case of A.I.D., for there is not th 
doubt that children conceived by A.I.H. are legitimate 
it seems fairly clear that, as the law now stands, childrer 
by A.I.D. are illegitimate, and this whether the husban 
sented to the insemination or not. The position has 
summarised in an editorial in the Journal of the Americ 
Association as follows”: 


“ The fact that conception is effected not by e 
fornication but by a method not involving sexual i 
does not in principle seem to alter the concept of : 
This concept seems to demand that the child be 
offspring of the husband, of the mother of the child. 
semen of some other male is utilised the resulting c 
seem to be illegitimate. The fact that the husband 
consented to the insemination does not have a bear 
question of the child’s legitimacy. If it did, by simi 
ing it might be urged that the fact that the hu 
consented to the commission of adultery by his 3 
legitimise the issue resulting from the adulterous co 

The view put forward in Strnad v. Strnad with rega 
point clearly cannot be sustained. As Tallin has pointe 
case of a child born before marriage and legitimated by th 
of its parents is quite different from that of the child co 
a result of A.I.D., for no one has yet suggested that a 
before its mother’s marriage will be legitimated by her n 
a man other than the father.'? 


17 In Maclennan v. Maolennan, ante, Lord Wheatley held that A.I 
ammount to adultery in Scots law. After consideration of the Engli 
the Scottish cases he held that adultery involves at least partial 

78 '' Artificial Insemination and Legitimacy " (1989) 112 J.A. M.A. 1t 

79 Tt is necessary, of course, to bear in mind that the presumption i 
will apply in these cases, and this would appear to ba almost ir 
those cases in which the er practise such degree of intercou 
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It follows that children born as a result of A.I.D., be 
legitimate, raust be so registered, failure to do so being a crimi 
fence under the Perjury Act, 1911, s. 4. It is a trifle unfortun 
1at some practitioners who engage in artificial insemination app 
) approach this provision with a certain disdain. Barton 
Titten in the British Medical Journal,*° ‘‘ the couple are inforn 
aat the child will be legitimate if the husband is registered as 
ither; such registration is demanded although it constitutes 
ffence.”? It should perhaps be added that Forbes has pointed 
aat the Council of the Medical Defence Union ‘‘ hold no b 
or any person who knowingly commits perjury at the time of 
egistration of the child.” *: 

Consideration of this problem leads us to the further prob 
f the legal position of medical practitioners who engage in artifi 
isemination. There would appear to be little that can profits 
ie said at this stage. The view of Tallin that if they engage 
rtificial insemination they may be regarded as having commit 
dultery is clearly untenable. Manifestly, in the present si 
f the law, they will be liable as an accessory before the | 
t they incite the parents to register the birth of a child concei 
s a result of A.I.D. as legitimate, but for the rest the positio 
dequately summed up by Willink in the Practitioner:** 


* Tn artificial insemination, as in any other act of med 
or surgical character performed or undertaken by a med 
practitioner, it will be expected of him that he will exer 
that degree of reasonable skill and care which he holds him 
out to possess or to be competant to discharge in the pros 
tion of his professional work.” 

t is quite unnecessary to follow Tallin in his consideration of 
{uestion whether a physician could be held liable under an imp 
varranty that the semen he supplies is fit for the purpose. 

liscussion of such an issue may be an amusing pastime for tl 
vho have a taste for that sort of thing, but except for 


they are capable whilst undergoing insemination, particularly since no 
iiedios] practice ap to be to ensure that the blood group of the don 
the same as that of the mother's husband. 

o (19045) 1 B.M.J. 40. 

1 fein 1 B.M.J. 590. Keenan and Ryan in their book Marriage: A Me 
and Sacramental Study (at p. 188) state that there has been a " legal ruli 
in this country since 1948 to the effect that all births produced as a resu 
A.I.D. shall be registered as illegitimate. The authority they quote for 
statement is the Hugentos Review (1947) 122. This, however, refers 
report of an article by the late Professor Joad, ‘* The Right to Babies," w 
appeared in the Courier for June, 1947, in which (at p. 68) he stated: ' 

istry of Health has ruled that all births resulting from artificial ingen 
tion shall be registered as illegitimate.' The Ministry of Health inform 
that no such ruling has been issued and no instructions have been ser 
Registrars on the subject. The statement by Professor Joad, and that appe: 
in Keenan and Ryan must, therefore, be regarded as incorrect. I am gra 
to the editor of the Eugenics Review for information which enabled m 
trace these references. 

3 Op. cit., at p. 145. ° 
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that no such ruling has been issued and no instructions have been sei 

istrars on the subject. The statement by Professor Joad, and that appe: 

in Keenan and Ryan must, therefore, be regarded as incorrect. I am gra 

to the editor of the Eugenics Review for information which enabled n 
trace these references. 

2 Op. at., at p. 145. ° 


May 1958 LEGAL IMPLICATIONS OF ARTIFICIAL INSEMINATION 257 


It follows that children born as a result of A.I.D., being 
illegitimate, must be so registered, failure to do so being a criminal 
offence under the Perjury Act, 1911, s. 4. It is a trifle unfortunate 
that some practitioners who engage in artificial insemination appear 
to approach this provision with a certain disdain. Barton has 
written in the British Medical Journal,*? “ the couple are informed 
that the child will be legitimate if the husband is registered as the 
father; such registration is demanded although it constitutes an 
offence." It should perhaps be added that Forbes has pointed out 
that the Council of the Medical Defence Union “hold no brief 
for any person who knowingly commits perjury at the time of the 
registration of the child.” 81 

Consideration of this problem leads us to the further problem 
of the legal position of medical practitioners who engage in artificial 
insemination. There would appear to be little that can profitably 
be said at this stage. The view of Tallin that if they engage in 
artificial insemination they may be regarded as having committed 
adultery is clearly untenable. Manifestly, in the present state 
of the law, they will be liable as an accessory before the fact 
if they incite the parents to register the birth of a child conceived 
as a result of A.I.D. as legitimate, but for the rest the position is 
adequately summed up by Willink in the Practitioner: *? 


** In artificial insemination, as in any other act of medical 
or surgical character performed or undertaken by a medical 
practitioner, it will be expected of him that he will exercise 
that degree of reasonable skill and care which he holds himself 
out to possess or to be competant to discharge in the prosecu- 
tion of his professional work.” 

It is quite unnecessary to follow Tallin in his consideration of the 
question whether a physician could be held liable under an implied 
warranty that the semen he supplies is fit for the purpose. The 
discussion of such an issue may be an amusing pastime for those 
who have a taste for that sort of thing, but except for the 
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80 (1045) 1 B.M.J. 40. 

31 (1049) 1 B.M.J. 590. Keenan and Ryan in their book Marriage: A Medical 
and Sacramental Study (at p. 188) state that there has been a “ legal ruling ” 
in this country since 1948 to the effect that all births produced as a result of 
A.I.D. shall be registered as illegitimate. The authori they quote for this 
statement is the Hugenics Review (1947) 122. This, however, refers to a 
report of an article by the late Professor Joad, ‘‘ The Right to Babies," which 
appeared in the Courier for June, 1947, in which (at p. 68) he stated: "the 

istry of Health has ruled that all births resulting from artificial insemina- 
tion shall be registered as illegitimate." The Ministry of Health inform me 
that no such ruling has been issued and no instructions have been sent to 
rap dela on the subject. The statement by Professor Joad, and that appearin 
in Keenan and Ryan must, therefore, be regarded as incorrect. I am gratefu 
to the editor of the Eugenics Review for information which enabled me to 
trace these references. 

82 Op. cit., at p. 145. * 
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purposes of amusement the issue no more arises in this context than 
it does, for example, in the case of blood transfusion. 

In the preceding discussion we have far from exhausted all the 
legal implications which may arise from the practice of artificial 
insemination, and further we have been unable to do more than 
to consider these implications from the point of view of the existing 
structure of matrimonial law. It may well be, however, that the 
revolution effected by the introduction of this technique will require 
a more searching reappraisal of fundamental principles, and, as a 
result of this process, legislative intervention may well be seen to be 
necessary to control and limit a practice which, whilst it is un- 
doubtedly capable of conferring great benefits, is equally capable of 
great abuse. The first step in any such re-thinking must, however, 
be a consideration of the relationship between the technique and 
the existing legal structure. It is to this latter process that we 
have confined ourselves in this paper, for it will only be after 
much further discussion of the problem in all its aspects, social, 
moral and medical as well as legal, that more concrete proposals 
for legislation can usefully be formulated. 


G. W. BARTHOLOMEW * 


Postscript. Since this article was received the Lord Chancellor has 
announced during a debate on artificial insemination in the House 
of Lords that the Government intend to appoint ‘‘a small Inter- 
departmental Committee to inquire into” the subject * and to 
make recommendations. See Official Report 264, February, 1958, 
col. 1015, [Editor. ] 


The author gratefully acknowledges the help given him by the Librarian of 
the Royal Society of Medicine in granting him the facilities of the Society's 
Library whilst he was wri this article. He also wishes to acknowledge the 
help t he has received in discussions with Dr. I. U. Fraser of the American 
Hospital, Paris, and Mr. R. P. Roulston, Senior Lecturer in Law in the 
University of Tasmanis. 


P 
* Lecturer in Law in the University of Tasmania. 


258 THE MODERN LAW REVIEW 


purposes of amusement the issue no more arises ii 
it does, for example, in the case of blood transf 

In the preceding discussion we have far from 
legal implications which may arise from the pi 
insemination, and further we have been unable 
to consider these implications from the point of v 
structure of matrimonial law. It may well be, 
revolution effected by the introduction of this tec 
a more searching reappraisal of fundamental pri 
result of this process, legislative intervention may 
necessary to control and limit a practice whicl 
doubtedly capable of conferring great benefits, is 
great abuse. The first step in any such re-thinki 
be a consideration of the relationship between 
the existing legal structure. It is to this latte 
have confined ourselves in this paper, for it ` 
much further discussion of the problem in al .: 
moral and medical as well as legal, that more 
for legislation can usefully be formulated. 


G. W. 1 


Postscript. Sihce this article was received the L 
announced during a debate on artificial insemin: 
of Lords that the Government intend to appoir 
departmental Committee to inquire into” the 
make recommendations." See Official Report 26 
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purposes of amusement the issue no more arises in this context than 
it does, for example, in the case of blood transfusion. 

In the preceding discussion we have far from exhausted all the 
legal implications which may arise from the practice of artificial 
insemination, and further we have been unable to do more than 
to consider these implications from the point of view of the existing 
structure of matrimonial law. It may well be, however, that the 
revolution effected by the introduction of this technique will require 
a more searching reappraisal of fundamental principles, and, as a 
result of this process, legislative intervention may well be seen to be 
necessary to control and limit a practice which, whilst it is un- 
doubtedly capable of conferring great benefits, is equally capable of 
great abuse. The first step in any such re-thinking must, however, 
be a consideration of the relationship between the technique and 
the existing legal structure. It is to this latter process that we 
have confined ourselves in this paper, for it will only be after 
much further discussion of the problem in all its aspects, social, 
moral and medical as well as legal, that more concrete proposals 
for legislation can usefully be formulated. 


G. W. BARTHOLOMEW * 


Postscript. Since this article was received the Lord Chancellor has 
announced during a debate on artificial insemination in the House 

of Lords that the Government intend to appoint ‘‘a small Inter- 
departmental Committee to inquire into” the subject **and to 
make recommendations. See Official Report 264, February, 10585 

col. 1016. [Editor.] 


The suthor gratefully acknowledges the help given him by the Librarian of 
the Royal Society of Medicine in granting him the facilities of the Society's 
Lib whilst he was writing this article. He also wishes to acknowledge the 
help that he has received in discussions with Dr. I. U. Fraser of the American 
Hospital, Paris, and Mr. R. P. Roulston, Senior Lecturer in Law in the 
University of Tasmania. 


* Lecturer in Law in the University of Tasmania. 
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IS NEGLIGENCE AN ETHICAL OR A 
SOCIOLOGICAL CONCEPT? 


Ever since Blyth v. Birmingham Waterworks it has been usual 
to state the standard for negligence by reference to the “ reasonable 
man," or the ** prudent and reasonable man," the terms used by 
Baron Alderson in his judgment. Sometimes mention is made of 
the “ ordinary " man, the ** man on the Clapham omnibus," but 
hitherto conduct has not been exonerated from being considered 
negligent merely because it is of the kind ordinarily done by 
ordinary people. A motorist is not excused because he shows that 
he acted in accordance with the common practice of motorists. 
The question of negligence is one of what ought to be done in the 
circumstances, not what is done in similar circumstances by most 
people or even by all people. In so far as negligence is concerned 


‘with what ought to be done, it may be called an ethical concept: 


in so far as it is concerned with what is done, with practice, it 
may be said to be a sociological concept.' The clearest English 
textbook statement that negligence refers to ethical and not 
sociological standards is in Salmond on the Law of Torts: ‘the 
general practice itself may not conform to the standard of care 
required of a reasonably prudent man. In such a case it is not 
a good defence that the defendant acted in accordance with the 
general practice. ? That passage may now be supported by cases 
in the House of Lords. Lord Wright has applied the doctrine to 
professional practice. In Lloyds Bank v. E. B. Savory & Co., 
after stating the precautions which he thought the bank should 
have taken in the circumstances, he said: **Tt is argued that this 
is not the ordinary practice of bankers, and that a bank is not 
negligent if it takes all precautions usually taken by bankers. I 
do not accept that latter proposition as true in cases where the 
ordinary practice of bankers fails in making due provision for a 
risk fully known to those experienced in the business of banking.” * 


1 [t is sometimes said that there may be ''negligenoe without fault," bnt this 
terminology does not remove negligence from the province of ''ethics," as I 
have used that term. '' Fault'' in this phrase is taken to refer to an ethical 
standard of individual morality: an individual is not at '' fault '' in this sense 
unless he fails to exercise the care of which he is capable or which is exemplified 
by ordinary people. Thus, '' ethical ” negligence, as I use the phrase, involves 
* negligence without fault." The locus classious for ‘‘ negligence without 
fault’ is the monograph with that title by Hhrenzweig, University of 
California Press (1957). See also his ‘‘ Full Aid" Insurance, University of 
California Press (1954), particularly n. 9, p. 41: '' A Psychoanalysis of Negli- 
gence "" (1958) 47 North Western U.L.R., p. 855. 

10th ed. (Stallybrass), p. 487. 

[1983] A.C. at p. . Cf. Lord Normand in Barkway v. South Wales Trans- 
port. '' Evidence that the respondents’ practice does not fall short of the 
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It is clearly implied that it is for a court to determine what is 
“ due provision.’’ 7 

In Bolam v. Friern Hospital Committee * this aspect of the law 
of negligence was not considered-in the direction to the jury of 
McNair J. Negligence was alleged arising from the action of 
‘doctors who treated a mental patient with electro-convulsive therapy, 
in the course of which he sustained severe physical injuries. No 
relaxant drugs, no restraining sheets, no manual control, had been 
employed to restrain or control the convulsions produced by this 
treatment, which caused the injuries, though such techniques were 
employed by some other specialists. On the other hand, they were 
not always employed by all doctors. Moreover, the plaintiff had 
not been warned of the risk of bodily injury resulting from the 
treatment; and, again, there existed a conflict of medical practice 
about warning patients, some doctors thinking that warnings of 
the slight risks might deprive mentally ill patients of their only . 
available hopeful remedy. - = 

It was to the situation arising from the existence of a conflict 
of medical opinion that McNair J. principally directed his attention. 
One unexceptionable principle is embodied in his remarks. This 
is that a practice followed by one body of doctors is not negligent 
merely because it is disapproved of by other doctors. It may be 
reasonable and prudent nevertheless. Indeed, it is this principle 
which is specifically stated by the judge in one passage described ` 
as “just a different way of expressing the same thought." He 
said: **& doctor is not negligent, if he is acting in accordance with 

. 8 practice [accepted as proper by a responsible body of medical ' 
men skilled in that particular art], merely because there is a body 
of opinion that takes a contrary view." 5 On the other hand, there 
àre other passages which suggest that mere conformity with the 
practice adopted by a body of doctors is itself disproof of negligence. 
. Thus, we find McNair J. saying: ** A doctor is not guilty of negli- ^. 
gence if he has acted in accordance with a practice accepted as 
- proper by a responsible body of medical men skilled in that par- 
_ ticular art.” ‘Bear in mind that your task is to see whether, 


^ precautions taken by other owners goes only part of the way to meet the case 

. of negligence against them ": [1960] 1 Au E.R. at p. 402. Lord Reid in 
General Cleaning Contractors v. Christmas: '' The need to provide against 
the danger of & sash moving unexpectedly appears to me to be so obvious that, 
even if ıt were proved that it is the general practice to neglect this danger, . 
I would hold that. ıt Ed not to be neglected and that precautions should be 
taken ’’: [1052] 2 All E.R. at p. 1116. In Paris v. Stepney Borough Council 
[1951] A.C. 867 there was evidence that the general practice of employers . 
was not to provide goggles for certain kinds of work. Nevertheless, all the 
judges, including Lord Simonds, who dissented and found that the employers 
were not negligent, said that the practica was not determinative of negligence. 
Lord Simonds said: ''It ıs possible that the practice, however widespread, is 
carried on in disregard of risks that are obvious ": [1951] 1 All B.R., p. 46. 

.* [1957] 9 All B.R. 118. . - 
5 p. .122. : 
9 p. 122. kd 
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in failing to take the action which it is said Dr. Allfrey should 
have taken, he has fallen below a standard of practice recognised 
as proper by a competent reasonable body of opinion." “ You 
have to make up your minds whether it has been proved to your 
satisfaction that when the defendants adopted the practice that 
they did, . . . they were falling below a proper standard of com- 
petent professional opinion on this question.” * 

This view that conformity with practice cannot be negligent 
stems from a failure to heed the warning of Stallybrass that the 
* imagery" of the ‘‘man in the street’? may be misleading.” 
McNair J. explained the law of negligence to the jury in these 
terms: * In the ordinary case which does not involve any special 
skil negligence in law means this: Some failure to do some act 
which a reasonable man in the street would do, or doing some 
act which a reasonable man in the circumstances would not do: 
and if that failure or the doing of that act results in injury, then 
there is & cause of action. How do you test whether this failure 
or cause of action is negligent? In an ordinary case it is generally 
said that you judge that by the action of the man in the street. 
He is the ordinary man. In one case it has been said that you 
judge it by the conduct of the man on the top of a Clapham 
omnibus. He is the ordinary man."'" But the suggested test, 
though useful as a guide in many cases, is not a universal test: 
it omits the important qualification stressed by Stallybrass: f* The 
* man in the street’ does not always show the care of a reasonably 
prudent man in the circumstances.””’ From the premises of 
McNair J. it does indeed follow that in **a situation which in- 
volves the use of some special skill or competence," and where 
there are diverse practices followed by those possessed of that 
skill, then conformity with one of those practices cannot be negli- 
gence. But the qualification which has to be added to the premises 
has to be added also to the conclusion. Xt is for the court to say 


T p. 122. 

* p. 124. 

* Salmond, Law of Torts (ed. Stallybrass), 10th ed., p. 487. 

10 p, 121, This, to use the metaphor of Goodhart, puts the Clapham omnibus 
man into active service. In a note on Marshall v. Lindsey C. C. [1985] 1 
K.B. 516 Goodhart said the effect of the case was ‘‘ to place the man in the 
Clapham omnibus on the retired list." The better statement, however, is that 
cases like Marshall v. Lindsey C. C. (Goodhart referred also to Markland v. 
Manchester Corporation [1034] 1 K.B. 666: in H.L. (1085) 61 T.L.R. 527) 
see that he carries out his proper duties. The basic question is what is his 
scope of employment. He does a useful job in pointing out that the standard 
of reasonableness is not that of the expert. Chorley, in a note on Croston v. 
Vaughan [1988] 1 K.B. 540, could have enlisted his aid for the statement: 
'" jn negligence actions the conduct complained of is to be measured by 
everyday rather than by expert standards ° ((1998) 9 M.L.R. p. 69). He 
becomes not frolicsome Put angerous when he leads judges to say, as the 
dissenting judge, Maugham L.J., did in Marshall v. Lindsey C. C.: "An 
act cannot be held to be due to a want of reasonable care if it is in accordance 
with the general pfactice of mankind.” 
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whether the ordinary behaviour of the man in the street, or the 
ordinary practice of those possessed of “special skill or com- 
petence," is reasonable and prudent. 

It is, perhaps, going too far to say that McNair J. has entirely 
omitted the possibility of consideration of a recognised practice 
as negligence. In the passages already quoted there do occur the 
epithets ** proper ?? and ** reasonable," which may refer to objective 
qualifieations and not to subjective beliefs of those following the 
practice. This attitude appears more clearly in another passage: 
“I do not think that I quarrel much with any of the submissions 
in law which have been put before you by counsel. Counsel for 
the plaintiff put it in this way, that in the case of & medical man 
negligence means failure to act in accordance. with the standards 
of reasonably competent medical men at the time. That is a 
perfectly accurate statement, as long as it is remembered that 
there may be one or more perfectly proper standards; and if a 
medical man conforms with one of those proper standards then. 
he is not negligent." ! Moreover, in his survey of the evidence 
McNair J. referred throughout to the objective reasons for holding 
that the practice of the defendants was reasonable. He discussed 
the evidence which had been given of the mortality risk from the 
use of relaxant drugs, and of the danger of fracture from the 
use of manual control. 

Though it is submitted that the doctrine that mere conformity 
with practice is legally well established, analysis is required in 
order that its limits and value may be ascertained. In the first 
place it is important to distinguish between average practices and 
average standards, between what the ordinary man does and what 
the ordinary man thinks ought to be done. His practice is not 
a necessary determinant of his ethics. Video meliora proboque, 
deteriora sequor applies to peasants and poets. Chorley contends 
for the view that negligence in motoring cases should be deter- 
mined by “that which is regarded as reasonable by motorists 
generally ’’ 7: this is very different from a statistical average of 
the conduct of motorists. In the next place, we should consider 
a distinction suggested by the dictum of Lord Wright in Lloyds 
Bank v. E. B. Savory & Co. It wil be recalled that he con- 
sidered a banking practice for failure to provide against a risk. 
The distinction now to be examined is that between failure to 
provide against a risk, a fault of omission, and inefficiency in the 
technique employed to deal with a risk. The failure may be in 
connection with a known risk, or a risk which ought to have been 
known. It is true that Lord Wright referred only to.risks ‘ fully 
known to those experienced in the business of banking," but that 
11 p. 121. 

13 (1998) 9 M.L.R., p. 69. 


13 See n. 8 
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limitation arises from the facts of the case. It is surely negligent 
not to provide against risks which ought to have been known. The 
fact that it was not appreciated by men experienced in the particular 
province is, of course, strong evidence that it could not reasonably 
be expected to have been known and guarded against, but not 
conclusive evidence. Experts may blind themselves by expertise. 
The courts should protect the citizen against risks which pro- 
fessional men and others may ignore. A doctor in his enthusiasm 
for a new cure may not properly appreciate the dangers of his 
treatment: a trade unionist in his concern for less exhausting labour 
by his colleagues may not properly appreciate the dangers to others 
from his easier practice. It is sound ethics and good law for a 
court, judge or jury to condemn a professional practice which does 
not provide precautions against risks known to the profession or 
which the court judges ought to have been known.'* But when the 
question arises of whether precautions in fact taken are adequate 
then different considerations may arise. If the practice adopted 
is one which is designed by those with skill and competence in 
the particular province to deal with a risk, is it then good law 
for the court to bring its own judgment to bear on the matter? 
Frankfurter J., in a case concerned with ** matters of geography 
and geology and physics and engineering," pointed out that the 
court had no expertise in these matters. Chorley likewise points 
out that in motoring cases, where the question is one of precautions 
to be taken against the well-known risks of collisions, a court does 
not as such possess expertise in driving, even though “‘ the learned 


14 The cases cited in n. 8 constitute authority for the principle that if a risk 1s 
" obvious," it is negligence to fail to take precautions against it, whether it 
was actually known or not. They also constitute authority for the distinction 
taken in the test between the omission and the inadequacy of precautions. 
The phrase ‘‘ fault of omission '" comes from a dictum of Lord Dunedin in a 
Scottish case gen in the House of Lords cases. The Lord President said 
in Morton v. William Dizon, 1909 8.0. 809: '' Where the negligence of the 
employer consists of what I may call a fault of omission, I think it 18 
Bpsoluiely necessary that the proof of that fault of omission should be one of 
two kinds, either—to show that the thing which he did not do was a thing 
which was commonly done by other persons in like circumstances, or—to show 
that ıt was a thing which was so obviously wanted that it would be folly in 
anyone to neglect to provide it." I prefer to say, as in the text, that a fault 
of omission is & failure to provide against a risk which ought to have been 
known: I see no reason for the further limitations (if such they be) of 
“ obviousness ” and '' folly.” 

15 Railroad Co. of Texas v. Rownan Nichols Oil Co. (1980) 810 U.S. 578, at 
p. 688. Professor K. C. Davis comments (Administrative Law, p. 940): "If 
Instead of ‘ geography and geology and physics and engineering ' the problems 
had concerned economics and business . . . would the court have taken the 
position that ‘Plainly these are not issues for our arbitrament ’?"’ He 
" limita ° the expertise of U.S. judges to ‘‘ common law, constitutional law, 
ethical questions, a priori reasoning, traditions and philosophies of law and 
government, the meaning of nontechnical words and explanation and interpre- 
tation of legislative history " (ibid.). Is the correct appreciation of the 
particular behavioup required to guard against harm to one’s neighbour an 
ethical question? is is itself an ethical or perhaps a meta-ethical question. 
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trial judge is an experienced motorist.” !* Perhaps the attitude 
of McNair J. in Bolam’s case may be ''explained"' as being 
concerned with the adequacy of precautions designed by those 
with skill and competence to safeguard against a realised risk. 
The case for the defence was that free movement of the limbs was 
the best precaution against injury. It is uniformity with a 
practice consisting in a technique of precautions against risks which 
eliminates negligence. We- are, however, far from judicial recog- 
nition of a distinction between failure to provide against a risk, . 
and adequacy of precautions. The most that can be said is that 
Bolam’s case is consistent with the distinction. 


J. L. MONTROSE.” 


16 (1938) 2 M.L.R. 69. Chorley uses two phrases which may confuse distinct 
questions. (i) He denies that ''the judge 18 entitled to act on his own opinion- 
of what is correct motoring conduct." (i) He says: '' The correct criterion is 

- not the judge’s own standard of driving.’’ All would agree with the proposition 
that a judge should not expect everyone to drive as carefully (or carelessly) 
as he. But this is quite a different proposition from one which asserts that a 
judge must apply an objective standard of reasonable care: a judge who. does. 
80 18, of course, ultimately bound, after consideration of the problem, ''to 
act on his own opinion of what 1s correct motoring conduct.” 

* Professor of Law in the Queen's University of Belfas® 


THE CIVIL SERVANT—A STATUS 
RELATIONSHIP? 


Tere has been considerable reluctance amongst lawyers to admit 
that the basis of the Crown-servant relationship might be other 
than contract. 

It is true that a number of cases seem to admit the possibility 
that the relationship between the Crown and its servants is a 
contractual one.? But in contrast there are recent statements 
to the contrary* and thus there is a general atmosphere of con- 
fusion which suggests that, if only to attempt to clarify the position, 
there should be some examination of status as an alternative basis 
for the civil servant’s employment relationship. 


ATTRIBUTES OF STATUS 


In spite of Austin’s well-known statement,‘ it seems to be fairly 
widely agreed that status is a legal condition involving at least 
three essential attributes. First, there must be a significant 


1 Cf. Richardson, '' Incidents of the Crown-Servant Relationship " (1955) 88 
Can.B.R. 427: '. .. it can hardly be doubted that the relationship between 
cıvıl servants of the Crown is one of contract"; Street, Government Liability 
(O.U.P., 1958), p. 112: “It is submitted that there is always a contract 
between the Crown and a civil servant, ın which the term is implied that the 
Crown may dismiss at will." And see also Logan, '' A Civil Servant and his 
Pay (1946) 61 L.Q.R. p. 249: “A person who joins the armed forces 
automatically acquires a particular legal status which is not the case with the 
civil servant . . . [whose] obligations towards the Crown do not differ 

` materially from those of an ordinary servant towards his master." 

3 See Dunn v. R. [1896] 1 Q.B. 116; Gould v. Stuart [1896] A.C. 515; R. v. 
Fisher [1903] A.C. 158; Owners of S.S. Raphael v. Brandy [1911] A.C. 413; 
Leaman v. The King [1990] 8 K.B. 668; Sutton v. Att.-Gen. (1993) 89 T.L.R. 
294; Reilly v. The Keng [1984] A.C. 176; Venkata Rao v. Secretary of State 
for India [1987] A.O. 248; Robertson v. Minister of Pensions [1949] 1 K.B. 

T. 

3 See the clear statement of Goddard L.C.J. in Terrell v. Secretary of State 
for the Colomes [1958] 2 Q.B. 482, at 500, that the tenure of office of 
civil servants is not founded on contract. Lord Goddard reiterated this in 
Inland Revenue Commissioners v. Hambrook [1956] 9 Q.B. 641 at 653-054. 
And see the statement in Att.-Gen. for New South Wales v. Perpetual Trustee 
Co., Ltd. [1906] A.C. at 489. The Court of Appeal upheld the decision of 
the Lord Chief Justice in the Hambrook case but not on the ground that there 
can be no master-servant relationship between the Crown servant and the 
Crown. Denning L.J. appears to doubt whether that statement of law is 
correct (see at 666) but contrast Parker L.J. at 670-671. 

4 '"' To determine precisely what a status is, is in my opinion the most difficult 

problem in the whole science of jurisprudence ": Lectures in Jurisprudence 

(Campbell's Ed.), Lect. xv, p. 401. 

Cf. the definition of Professor Graveson: ''& special condition of a continuous 

and institutional nature, differing from the legal position of the normal person, 

which is conferred by law and not purely by the act of the parties, whenever 

a person occupies a position of which the creation, continuance or relinquish- 

ment and the incidents are a matter of sufficient social or public concern "’; 
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degree of public or social interest in the existence of the condition; 
second, the condition must be legally relevant in & substantial and 
general manner; third, the conditions must be such that it can 
be conferred or withdrawn only by means of some intervention 
by the State. 

If, therefore, the position of the civil servant in the community 
satisfies these three essentials,? there is at least strong evidence 
that he occupies a legal condition which might reasonably be 
termed status. 

It is clear that there is an important degree of public interest 
in the imposition of certain legal capacities and incapacities on 
the civil servant. The public nature of his work demands that 
his conditions of service are related to public interest in the efficient 
performance of his official duties. It is for this reason the public 
servant enjoys certain rights and suffers certain disabilities. In 
view of what has elsewhere been said' it seems unnecessary to 
labour this point further. 

Can it be said that the civil servant's legal position is affected 
to any substantial degree because of his employment? A member 
of the Anglican clergy, for example, may not sit in the House 
of Commons * nor can he be compelled to serve on a jury" and 
is similar, in these respects, to a civil servant. But these are 
restrictions of a specific nature and affect legal condition only 
in & limited manner. With the civil servant the situation is 
different. ‘rue, his general legal capacity cannot, for example, 
be considered to be as restrieted as that of the infant or lunatic, 
but the limitations are ín toto substantial. 

Unlike the ordinary employee, the civil servant has no legal 
redress for summary dismissal without cause or reason assigned 
and even, perhaps, in spite of a written contract to the contrary.!? 
The consequences of disclosing secret information obtained in the 
course of his employment are criminal ™ and not civil as would 
normally be the case for a private employee. To accept a gift 
or reward is forbidden, and any such payment received is deemed 


Status in the Common Law (1958), p. 2. In what follows, the writer's debt 
to this stimulating book and to O. K. Allen's acute and penetrating essay, 
‘* Btatus and Capacity " (1080) 46 L.Q.R. p. 277, is obvious and is gratefully 
acknowledged. 

* There are, of course, other attributes of status but the three mentioned seem 
fundamental in that the absence of any one of them in a given legal condition 
x probably sufficient to invalidate a claim to status. Cf. Graveson, op. cit., 

ap. 4. 

T Bee Blair, ‘‘ The Civil Servant—Political Reality and Legal Myth" (1958) 
Public Law 39. 

8 House of Commons (Clergy Disqualification) Act, 1801. 

* Juries Act, 1870, s. 9. 

10 Dunn v. R. [1896] 1 Q.B. 116 and see cases cited supra, p. 265, n. 2. 

11 Official Secreta Act, 1911, s. 2; Official Secrets Act, 150) s. 1 (2). 
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to be an inducement calculated to affect the execution of the 
civil servant’s duty. 

He has somewhat attenuated rights with regard to inventions 
and patents. His capacity to contract is affected by his employ- 
ment. For example, the conditions under which governmental 
contracts may be made are strictly regulated,“ and restrictions 
are imposed on the civil servant’s right to purchase government 
** surplus stores.” 

But it is probably in respect of what are commonly known 
as “ civil liberties ” that the civil servant’s legal condition is most 
seriously affected. 

In order to secure the impartiality of the public official in 
the performance of his duties the State has compromised his Tights 
as a citizen and his duties as a servant of the community by 
imposing limitations on his political activities. In the words of 
the Masterman Committee: 


* The political neutrality of the civil service is a funda- 
mental feature of British democratic government and is essential 
for its efficient operation. It must be maintained even at the 
cost of some loss of political liberty by certain of those who 
elect to enter the service.” 1 


These limitations cover a fairly wide area of political activity, 
both national and local, and, quite apart from the question of 
adoption as a Parliamentary candidate,’ affect such activities as: 
holding office in political party organisations; speaking in public 
on matters of political controversy; expressing views on such 
matters in letters to the Press, books, articles or leaflets; canvassing 
on behalf of a candidate.!* 

And, particularly since 1989, the problem of “ security ” in 
Government service has given rise to new demands on the employee, 
and in some departments not only the civil servant himself but 
the members of his family may find their affiliations investigated 
by the Crown." 


12 Prevention of Corruption Act, 1916, e. 2. The accused is thus under the 
burden of proving that the payments were not corrupt. See R. v. Evans [1993] 
17 Or.App.R. 191. 

13 Treasury Circular dated May 27, 1924; see W. A. Robson in British Government 
since 1918, Lord Campion (ed.), p. 102. 

14 Report of the Committee on the Political Activities of Civil Servants, June 1949, 
Omd. 7718, p. 80, para. 1. 

15 The Servants of the Crown (Parliamentary Oandidature) Order, 1997 (as 
amended by the Order of 1950), provides that no person to whom it applies, 
*' shall issue an address to electors, or in any other manner publicly announce 
himself, or allow himself to be publicly announced, as a candidate or a 
prospective candidate for election to Parliament for any constituency, until he 
has retired or resigned. . . ."' 

16 Treasury Circular, July, 1954. 

17 ' The Conference . . . reoommended that an individual who is living with a 
wife or husband who is a Communist or a Communist sympathiser may, for 
that reason alone, have to be moved from secret work . . .'’ Statement of the 
Conference of Privy’ Councillors on Security, 1956, Omd. 9715, para. 15. 


268 THE MODERN LAW REVIEW Vor. 21 


This imposes on the civil servant standards of loyalty far more 
exacting and stringent than hitherto and restricts his political 
liberty in & manner normally unknown to the private employee. 

Thus, the civil servants legal position may be fairly said to 
be affected ** in a substantial manner ” by virtue of his employment. 

Finally, in the acquisition or relinquishment of a civil servants 
condition, is the intervention of the State necessary, and is the 
particular legal condition imposed by law regardless of the will of 
the servant? Clearly, in the appointment of a civil servant, State 
intervention is necessary. Under an Order in Council no person 
can be appointed to a post in the civil service unless a certificate 
of qualification in his favour has been granted by the Civil 
Service Commissioners.!* The fact that the candidate for the service 
undertakes his employment voluntarily does not invalidate the 
claim to status, because having once accepted the offer of em- 
ployment the conditions of service are imposed automatically on 
the individual civil servant. 

Certainly, the civil servant, unlike the bankrupt or the lunatic, 
may legally relinquish his status at any time. But, as will be 
suggested below, this legal freedom is highly illusory and in any 
event presumably a civil servant who resigns will be considered 
still liable to service rules until his certificate of appointment is 
cancelled by the Commissioners.? So the intervention of an act 
of some State authority appears to be necessary before civil service 
status can be acquired or lost. 

It seems, therefore, that, in principle, there is nothing basically 
unsound about postulating a status for the civil servant. 


ANALOGIES WITH STATUS oF MILITARY SERVANTS 


In denying that the civil servant has a legal status in relation 
to the Crown the comparison with the military servant has played 
a major part. That the member of the forces has a status is 
generally conceded **; but because the judicial treatment of the 
civil servant as analogous has had unfortunate consequences for the 


18 Order in Council, dated August 3, 1956, Art. 2. 

19 Cf. Graveson, op. cit., p. 185; ''.. . voluntary status will never be given 
to a person who has not first performed some act of his own volition on which 
such status can be predicated." An interesting example of ‘‘ involuntary" 
civil service status might be said to exist in the case of employees of local 
authorities transferred to the National Assistance Board and the Ministry of 
National Insurance in 1948 on the abolition of the existing Poor Law machinery. 
These employees had the option of accepting the offer of civil service employ- 
ment, or not accepting and losing their existing local government appointment. 
A somewhat Hobsonian choice! 

20 For example, a prosecution under the Official Secrets Acts would probably be 
competent unti the civil servant was officially out of the service. Cf. 
Superannuation Act, 1949, s. 68 (2). 

11 Though contrast Z. Cowen, ‘‘ The Consequences of Commonwealth v. ince "' 
(19405 19 A.L.J. pp. 2 et seq. 8 xm 
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latter,?* there is a strong feeling that any approach to the Crown- 
civil servant relationship based on status should be rejected because 
of the wide difference said to exist between the member of the 
armed forces and the civil employee of the Crown.” 

Closer examination of the civil servant’s position vis-à-vis the 
Crown suggests, however, that his relationship does not differ 
fundamentally from that of his military counterpart. 

First, it is sometimes suggested that a major difference exists 
between the military servant and the civil servant because of the 
existence of the system of collective bargaining in the civil service.?* 
There is, of course, no counterpart of this system in the armed 
forces, nor is there anything corresponding to the Civil Service 
Arbitration Tribunal in respect of military servants of the Crown. 
But it should be borne in mind that the basic conditions ?5 of service 
in the civil service are arbitrable only up to a certain level of 
salary and that there is a wide range of conditions of service which 
are not arbitrable at all—damage to personal property while on 
duty, recruitment, disciplinary procedure, political activities, for 
example. With regard to these non-arbitrable matters, the Crown 
is under a moral obligation to discuss questions arising thereunder 
with the staff associations. But where agreement is not possible, 
the official view must prevail—and will be implemented by means 
of unilateral administrative action. It would seem, therefore, that 
collective bargaining in the civil service is confined within strictly 
defined limits, and that although it is true to say with Dr. Logan 
that collective bargaining ** alone places civil service salary questions 
in an entirely different category from those which arise in connection 
with members of the armed forces,’’** there are many other con- 
ditions of employment to which this does not apply and even with 
regard to salary it is applicable only up to a certain level. More- 
over, it is important to notice that in the case of Att.-Gen. for 
New South Wales v. Perpetual Trustee Company, Lid.," Lord 
Simonds L.C., in discussing the existence of any basic difference 
between the legal positions of the soldier and the constable 
respectively, said, at 489: 


223 Of. Mitchell, Contracts of Publio Authorities (1954), pp. 85 et seq. 

33 Cf. Richardson, loc. oit., p. 425: '' No useful 8e can be served by trying 
to anslogise from the military servant's felstionae with the Grown to that 
of the civil servant. And indeed it is dangerous to do so because the relation- 
ships between the Crown and its military and non-military servants, re- 
spectively, are basically similar . . . military servants have a status under the 
cowna whereas non-military servants have a contractual relationship with the 

rown.” . 

24 Cf. Logan, loc. cit., pp. 242, 248. 

35 Basic conditions are: emoluments of all kinds, leave and working hours. See 
National Whitley Council Arbitration Agreement, Clause 6. Cases concerning 
individual civil servants are excluded. 

36 Loo. oit., p. 948. 

17 [1055] A.O. 467. . * 


Vor. 21 18 
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‘¢ Their Lordships share the opinion entertained by all the 
judges of the High Court that the case of the constable is not, 
in principle, distinguishable from that of the soldier. Certain 
differentiating features, such as the right given to the police 
under the Industrial Arbitration Act, 1940-48, cannot affect 
the position.” 

There is, therefore, judicial authority for assuming that wage 
negotiation differences between the civil servant and the member 
of the armed forces would not alone be sufficient to place the one 
in a different legal category from the other. 

Second, a distinction is said to arise with regard to the interest 
taken by the Crown in the domestic affairs of the military and 
the civil servant respectively. If the soldier allots a certain amount 
of his pay for the maintenance of his family the Crown will add 
further allowances and the total sum will be paid direct to the 
spouse. If the soldier refuses to make an allotment of pay, the 
spouse can establish her right to support by obtaining a court 
order, on the strength of which compulsory stoppages will be made 
from the soldier’s pay.** 

Commenting on this, Dr. Logan says: '* The civil service, on 
the other hand, knows no system of family allowances or compulsory 
deductions from pay to meet matrimonial obligations." ° This 
may have been true of the civil service when Dr. Logan was writing 
in 1945,?? but the situation has changed since then. 

By the Superannuation Act of 1949," a contributory pension 
scheme was introduced for the payment of a pension to the widows 
and children of established civil servants. Although existing civil 
servants could * contract out” of the scheme, it is compulsory 
for all who enter the service after July 14, 1949.°7 Thus, just 
as in the ease of the military servant, the Crown will compel the 
civil employee to meet certain of his matrimonial obligations. 

Third, the civil servant is sometimes distinguished from the 
member of the armed forces on the ground that the latter is 
vitally connected with the defence of the realm and that public 
safety may well depend upon him; the civil servant, it is alleged, 
is in a vastly different position. But, in modern conditions, this 


28 Army Act, s. 146 (2). The same section authorises deductions from the pay 
of a soldier who has deserted or left in destitute circumstances his wife or 
any of his legitimate children under the age of sixteen. 

29 Loo. cit., p. 944. 

30 Though by the Superannuation Act of 19095 (s. 2) the Treasury was authorised 
to permit the surrender of part of a civil servant's superannuation allowance 
to provide a pension for his dependants. A scheme was established in 1985. 

31 Part I (ss. 1-14). 

33 g, 10. 

33 a Beinart, ‘‘ The Legal Relationship between the Government and its Em- 
ployees '’ (1955) Butterworths’ South African L.R. p. 82. Grove J. in Grant 
v. Secretary of State for India (1877) 2 C.P.D. 445 at 458 described the power 
of dismissal as bexng for ‘‘ the safety of the realm" and of this statement 
Professor Beart says: '"'. . . ae regards civilian sergants of the Crown, the 
same considerations do not necessarily apply." 
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does not appear to be strictly true. It can hardly be contended, 
for example, that the private soldier in the Royal Army Pay 
Corps is more vitally concerned in the safety of the realm than a 
clerk in the Ministry of Defence. In the Statement of the Con- 
ference of Privy Councillors on Security, there was clear recognition 
of the special place in the public service occupied by certain 
departments: 

** The Report of the Conference deals with the public service 
generally. But it is implicit in the Report that the Conference 
recognise that in certain areas of the public service—notably 
in the Foreign Service—the Defence field and the Atomic Energy 
Organisation—the need for stringent security precautions is 
greater than elsewhere. Her Majesty’s Government accept 
this view.” * 


Thus, there are no good grounds for asserting that civil servants, 
28 Such, are less vital to the safety of the nation than military 
servants; in many cases the opposite may well be true.?5 

Fourth, it has been stated that another distinction between 
military and civil servants of the Crown is that the latter may leave 
his employment at any time, while the former cannot do s0.?* 
This may, however, be less accurate than at first appears. 

It seems clear that military servants cannot resign without 
permission. But how real, in fact, is the civil servant's legal 
freedom to resign? Two factors exist which suggest that the 
advantages may all lie with the employer. In the first place, 
the nature of much civil service employment means that the public 
officer spends much of his working life learning skills and techniques 
which are of no use in the private employment market. Civil service 
filing systems, specialised revenue department procedures may take 
an appreciable degree of expertise to operate, but they have little 
_ or no saleable value in commerce or industry. And, in the second 

place, the civil servant who leaves the service to take up employment 

which is not ** approved employment " has no right to claim any 
proportion of his pension.** This will be a fairly effective dis- 
eouragement to resignation—as, indeed, it is meant to be. 


34 Qmd. 9715, p. 3, para. 9. Indeed, Professor Beinart recognises the special 
position of certain departments. See his remarks on the case of Re Hales 
(1918) 84 T.L.R. 841. Loo. cit., 88, 84. 

35 Tt is doubtful, for example, if production of a Communist Party peque 
card would prevent a citizen of ''oaling up” age from being conscripte 
into the Forces. It would certainly prevent his employment in many parts 
of the civil service. 

3* Richardson, loc. ctt., p. 490. 

37 Hearson v. Churchill and others [1892] 2 Q.B. 144. In Kynaston v. Att.-Gen. 
(1988) T.L.R. 800, it was held that a mulitary officer had no legal redress even 
if he were detained in the Crown's service against his will. 

33 This is mitigated to some extent by the provisions of section 84 of the 
Superannuation Act of 1949, which allows voluntary retirement at the age of 
60 or over with the rights to appropriate pension benefits which may be paid 
at once, or on the ckil servant's reaching do, at the discretion of the Treasury. 
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The nature of the ** freedom to resign ” of the ordinary employee 
' js, in any case, often illusory; it was with this in mind that Scott L.J. 
remarked: 


*, . . a man cannot be said to be truly ‘ willing’ unless he 
is in a position to choose freely, and freedom of choice pre- 
dicates, not only full knowledge of the circumstances on which 
the exercise of the choice is conditioned, so that he may be 
able to choose wisely, but the absence from his mind of any 
feeling of constraint so that nothing shall interfere with the 
freedom of his will." 3° 
It seems at least doubtful, therefore, whether the distinction between 
the military servant’s inability to resign at any time and the civil 
servant’s freedom to do so is as SSN SERNEEE) as might at first be 
supposed. 

Fifth, it is certainly true to say of members of the armed forces - 
that ‘‘ their private lives are subordinated to the overriding claims 
of the Crown" *? and it has been judicially stated that, ‘fin the 
case of naval and military service one of the substantial rationes 
contractus is that there shall be peril to life and limb and possible 
sacrifice of either or both." *' But it is submitted that the legal 
effect of the Crown service upon the private lives of military and 
civil servants of the Crown does not differ substantially in either 
case, the difference being one of degree rather than kind. 

In a wide variety of minor matters, the civil servant is circum- 
scribed in his private actions in a way quite unlike the ordinary 
employee. For example, a civil servant who becomes a bankrupt 
or insolvent must, under pain of dismissal, at once report the fact 
to the head of his department “*; where disposals of surplus govern- 
ment stocks take place by pale; the civil servant is forbidden to 
buy any of the goods offered if he intends to resell them *'; the 
Crown exercises strict supervision over inventions made by civil 
servants “4; even the moral character of the civil servant is said to 
be a legitimate concern of the Crown.“ 


3° Bowater v. Bowley Regis Corporation [1944] K.B. 476, at 479. 

40 Logan, loc. cit., p. 248. 

41 Lord Shaw in Owners of S.S. Raphael v. Brandy [1911] A.C. 418, at 416. 

42 Treasury Circular, dated September 8, 1928. 

43 Treasury Circular, dated November il, 1946. 

44 T'his is not surprising in cases where the inventor has made use of official 
information and where the invention is of interest to his particular department. 
But & Treasury circular of June, 1955, makes ıt clear that ''the fundamental 
principle is that ownership of an invention made by a servant of the Crown 
vests in the Orown. ere, however, the invention . . . is alien to the 
inventor's duties the inventor may be allowed ex gratia complete freedom of 
commercial exploitation. . . . 

45 Cf. Statement of the Conference of Privy Councillors on Security. Cmd. 9715, 
para. 10: ‘‘ The Conference recognise that today great importance must be 

aid to character defects as factors tending to make a man unreliable or expose 
iin to blackmail, or influence by foreign agents. There is a duty on Depart- 
ments to inform themeelves of serious failings such as drunkenness, addiction 
to drugs, homosexuality or any loose living that may geriously affect a man's 
reliability.” 
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Nor does this interest in the private life of the Crown employee 
necessarily cease when he has retired from the civil service. 

High ranking civil servants who retire from the service and who 
want to take up private employment must, in certain circumstances, 
obtain the approval of the Government before they may do so.** 

Pensions payable under the Superannuation Acts are auto- 
matically forfeited if the pensioner is sentenced to a term of im- 
prisonment exceeding twelve months for treason or felony.* And 
in certain other cases not automatically entailing forfeiture, the 
Treasury may withhold or cancel a pension if they feel that the 
nature of the offence makes the continued payment to the offender 
of a pension from public funds indefensible, for example, in cases 
of sexual offences or embezzlement of public funds.** 

The classical statement of the interest of the Crown in the 
conduct, both public and private, of the official is contained in 
the report of the Board of Inquiry set up in 1928 to investigate 
certain statements affecting civil servants, made in the course of 
the court proceedings in Ironmonger & Co. v. Dyne.* The report 
States: 


“ The first duty of a Civil Servant is to give his undivided 
allegiance to the State at all times and on all occasions when 
the State has a claim upon his services. ... 

“It follows that there are spheres of activity legitimately 
open to the ordinary citizen in which the Civil Servant can 
play no part or only a limited part . . . his position clearly 
imposes upon him restrictions in matters of commerce and 
business from which the ordinary citizen is free.” 5? 


Finally, it may be contended that members of the armed forces owe 
obedience to a separate corpus juris whereas there is no similar 
obligation on the civil servant. 

But it is surely unrealistie to regard the rules of the civil service 
as other than a proper system of law, no less effective than that made 
by Parliament in statutes or the common law of the law courts"! 


1* See Memorandum, Cmd. 5517 (1987) presented to Parliament in 1997 by the 
Prime Minister. Contrast this with the decision in Mason v. Provident 
Olothing Co. [1918] A.C. 724, in which a covenant by which an employee 
engaged himself not to use his skill and labour was held to be void. It is true 
that a test of ‘‘ reasonableness ” was accepted in the Mason case and that 
possibly the Crown practice would satiafy the test; nevertheless the retired 
servant's pension would be at the discretion of the Crown, and the courts would 
be powerless to prevent the application of such a sanction even where they felt 
it to be unreasonably applied. 

47 Forfeiture Act, 1870, 8. 9. Under s. 70 (2) of the Oriminal Justice Act, 1948, 
the Treasury, at its discretion, may restore the pension in whole or in part. 

48 Treasury Circular, October, 1950. 

19 (1928) T.L.R. 497. 

59 Cmd 8087 (1928), para. 56. 

51 There is also the “ negative ’' aspect of these rules to be considered. They 
are binding only on the civil servant and not directly on anyone outside the 
service. But Sos even ea everyone is under a legal duty not to interfere 
with the rights an gbdligations they confer. Of. Allen, Law in the Making, 
bth ed., p. 519: ‘"All valid autonomic legislation, however restricted its 


' 
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Professor Robson has clearly stated the significance of the law of 
the civil service: 

“ The fact that there is very little legislation or case law 
dealing with the Civil Service does not necessarily mean that 
there is no law and practice of the Civil Service. There is such 
a thing as customary administrative law; and I contend that 
there is a considerable body of customary administrative law 
and practice regulating the Civil Service. By this I mean & 
pattern of conduct regulating the relations between the Crown 
and its servants, involving obligations which are clearly 
formulated and regularly followed by all concerned. Such 
a pattern of conduct can give rise to rights and duties which 
are effectively recognised and observed by the administrative 
authorities concerned even though they are not enforceable in 
the courts of law.” 5 


Status OR CONTRACT AS THE Basis FOR CROWN-SERVANT 
RELATIONSHIPS P 


It would appear, therefore, that on closer analysis the legal relation- 
ship of the civil servant to the Crown does not differ materially 
from that of the armed forces. To deny a legal status to one and 
affirm it for the other seems not only illogical but unrealistic. 

Furthermore, the contract approach has confused the real 
issues because of the need (in view of the peculiar nature of civil 
service employment) to import into the contract terms like 
* unilateral,” ** unenforceable ’? and ‘‘ implied term ” and so on. 
These subterfuges would be rendered unnecessary by acceptance 
of a status relationship; this would make it easier to appreciate the 
true importance of “the law of the civil service? which is not 
contractual but legislative in effect.5* 


positive scope, may be said to have this negative, and by no means unimportant, 
meaning for the whole body of citizens; and 1¢ therefore cannot be regarded 
as something altogether distinct and apart from the general rule of law." 

53 British Government since 1918, Lord Campion (ed.), p. 07. Professor Robson 
also quotes, at p. 98, Ernst Freund's statement that ‘‘ voluntary and long 
continued administrative practice hes many of the characteristics of law and, 
under favourable conditions inherent guaranties of fairness, may approach those 
which are generally associated with the courts of justice." Cf. i C. 8. Wade's 
Appendix to Dicey's Law of the Constitution, p. 580: ''. . . there are rules 
contained in Orders in Council and Treasury warrants and minutes which 
provide the effective law of the civil service.” And see also Jennings, Law 
and the Constitution, 8rd ed., at p. 170: '*. . . there is a ‘law and practice 
of the civil service’ as there is a law and practice of Parliament." 

53 Another possibility is that of the contrat d'adhésion; H. B. Sales, '' Standard 
Form Contracts '” (1958) 16 M.L.R. p. 818, appears to consider this applicable 
to the oivil servant. It is true that the Orown-servant relationship may 
resemble that of a contrat d'adhésion in that the applicant for a civil service 
post has no option but to accept employment on standard terms. But after 
Joining the service he may, through his association, vary his conditions of 
employment within fairly wide limite. This seems different from the position 
of the individual in the normal case of the standard contract. And see A. 
Endrey (1955) 29 A.L.J. pp. 888 et seg., for the suggestion that contrats 
d'adhésion are but a species of status. e 

54 Bee Blair, loc. cit., note 7, ante, pp. 46-8. 
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This in turn would put into proper perspective the frequent 
demands that the Crown-servant relationship should be legally 
formalised by incorporation of the conditions of service either in 
a statute or in administrative contracts. This had found favour 
with a number of writers on the subject," and it is not difficult 
to see how this might make the civil servant’s position more favour- 
able in that he would have the opportunity to obtain legal redress 
in the ordinary courts of law for breaches of conditions of employ- 
ment. But it is suggested that this legal formalising of civil 
service rules is not only unnecessary but perhaps undesirable, for 
the very practical consideration that the staff associations do not 
appear to desire that the Crown-servant relationship be “ legalised.” 

The staff side of the National Whitley Council have at different 
times over the past few years considered the suggestion that the 
civil servant’s conditions of service be put on a legal basis. The 
most recent discussion of the topic took place in 1952 when there 
was a full-dress debate on the proposition that staff associations 
should try * to secure for civil servants the same rights vis-à-vis 
the State employer as are available to persons, other than employees 
of the Crown, against their employers." 5* The main case against 
the proposition was accepted by the staff side and was put by one 
of the principal speakers thus: 


“I would want to see many more bad cases before I could 
agree that there was a prima facie case for even considering 
the idea of a contractual relationship. . . . A civil servant 
without a contract had a life career [sic!] but under a con- 
tractual system his period of service might well be for & fixed 
period, not for life. An established civil servant was possibly 
in a stronger position without a contract of service than he 
would be with one since the existence of a contract meant 
that it was open to legal argument, [sic 1] whereas the security 
of tenure which was not traditional was rarely threatened. 

** Further, trade union action might be prejudiced if officers 
had individual contracts. In the ease of unestablished officers, 
for example, a contract might be a protection against discharge 
&nd would complicate the application of any agreed order of 
discharge of staff on redundancy. For this reason, against 
others the staff side pressed not long ago—successfully—that 
arrangements made with certain established officers should be 
clearly indicated to be only gentlemen’s agreements and not 
contracts. . . .5T 


The legal correctness of some of the statement made by the speaker 


quoted above may be open to question but the import of the argu- 
ment is clear. The civil servant’s representatives do not feel that 


55 See Mitchell, op. cit., pp. 240-241; Bemart, loo. cst., p. 71; Btreet, op. cit., 
114-115; Willams, Crown Proceedings, Stevens (1947), p. 60. 

56 Quoted from the records of the staff side of the National Whitley Council and 
made available to the author by courtesy of the Chairman, to whom grateful 
acknowledgment is, made. 

51 Ibid. * 
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he is inadequately protected under the existing system of *extra- “ 
legal ” rules and regulations; nor that legally formalising the Crown- 
servant relationship would be to his advantage. 

The protection offered by the law of the civil service is there- 
fore adequate in most cases and, with the safeguards implicit in the 
system of collective bargaining, the civil servant has little cause 
to doubt the efficacy of the internal administrative law which 
_governs the status of the civil servant.^* 

Lro Bram.* 


58 Cf. Flanders and CIE eds., The System of Industrial Relations in Great 
Britain, Blackwell (1948) pp. 997-988: ''. . .. the Whitley system compares 
favourably with arrangements concer wages and conditions in some other 
countries. In the U.S.A. the doctrine of the sovereign legislative employer is 
accepted by many states, and still largely determines the behaviour of Dobcréss 
in these matters. Such a doctrine makes lobbying the only effective weapon of 
civil servants. British civil servants have lobbied successfully in the past, but 
since they have obtained an effeotive system of collective bargaining they have 
made little use of this slow and uncertain method.” 

* Lecturer in Law st the University of Adelaide. e. 


LEGISLATION AND TREATIES 


Overseas TRADING CORPORATIONS 


A note on Part IV of the Finance Act, 1957 


In general, profits earned outside the United Kingdom by a resi- 
dent of the United Kingdom are taxable under the Income Tax Act, 
1952, to the extent that the United Kingdom tax exceeds that of the 
country in which the profits are made. Despite the advantages of 
double taxation relief United Kingdom residents have long com- 
plained that they are at a disadvantage in respect of business carried 
on in an overseas country with low tax rates in competition with 
firms resident in that country, or resident in another country which 
also has low tax rates or which does not tax its residents on profits 
arising outside its territory. Moreover, by section 468 of the 
Income Tax Act, 1952, a company resident in the United Kingdom 
cannot, without Treasury consent, cease to be resident here, nor 
transfer any part of its business to a non-resident. There was 
considerable controversy as to the economic validity of this com- 
plaint and the practicability of granting relief in a manner which 
would be reasonably easy to administer yet would not provide 
opportunities for widespread abuse. After a somewhat hesitant 
recommendation by the Royal Commission on the Taxation of 
Profits and Income and an acrimonious passage through Parliament, 
Part IV of the Finance Act, 1957, now gives substantial relief in 
respect of trade carried on overseas. 

Most of the fifteen sections and five schedules of Part IV are 
concerned with preventing the abuse of the concessions, and in 
this note it is practicable to give only an outline of the provisions.” 

The system adopted is to define an entity to be known for tax 
purposes as an ‘‘ Overseas Trade Corporation’? (conveniently 
abbreviated to “ O.T.C.”) and to grant tax exemptions in respect 
of certain income of an O.T.C. Only a company can qualify as an 
O.T.C., and to qualify a company must be resident in the United 
Kingdom and it must either (i) itself be carrying on a trade out- 
side the United Kingdom or (ii) be a non-trading company which 
has as a subsidiary an O.T.C. trading outside the United Kingdom 
and has no subsidiaries resident in the United Kingdom which 
are not themselves O.T.C.s. A company is disqualified from being 
an O.T.C. (1) if it carries on any trading activities in the United 
Kingdom or Eire (other than the selling of its products through 


1 For a comprehensive study of the provisions and of their relation to general 
income tax law, the reader is referred to Overseas Trade Corporations by David 
R. Stanford, Sweet & Maxwell, 1958. 
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an agent or broker in a recognised market in the United King- 
dom); (2) if, purchasing goods from the United Kingdom for resale, 
it takes delivery otherwise than in accordance with certain strict 
limitations; (8) if the business of the company is banking or 
finance, dealing in securities, insurance, shipping or air transport, 
or the provision of professional or similar services; or (4) if its 
trading profits are not subject to tax in some other country. A 
company which qualifies has a fairly wide right to elect not to be 
treated as an O.T.C., while the Revenue has the power to grant 
O.T.C. status to a company which has inadvertently contravened 
the rules and to apply the tax provisions relating to O.T.C.s to 
a company which has deliberately disqualified itself. In general 
only if & company has satisfied the above tests in respect of the 
whole of & year running from April 6 to April 5 is it an O.T.C., 
and the Commissioners of Inland Revenue determine the status 
of a company afresh after the close of each year. 

The relief granted is to exempt the trading income of an O.T.C. 
from United Kingdom ineome tax and profits tax to the extent 
that it is not distributed to shareholders. When trading income 
which has been so exempted is subsequently distributed to share- 
holders, the O.T.C. is chargeable to income tax on that amount 
and the shareholder is liable to profits tax, if a company resident 
in the United Kingdom, or to surtax, if an individual resident there. 
A shareholder not resident in the United Kingdom is not only 
exempted from profits tax or surtax on the dividend but can reclaim 
from the Revenue the income tax paid by the O.T.C. in respect of 
the dividend. 

There are three main provisions designed to prevent abuse. 
First, where any property is sold by an O.T.C at an over- 
valuation or bought by an O.T.C. at an undervaluation, the Com- 
missioners may direct that, for tax purposes, the profits of the 
other party to the sale or purchase are to be computed as if the 
transaction had taken place at the price which would have been 
fixed if the parties had been independent persons dealing at arm’s 
length. Although not so limited in form, this provision is intended 
chiefly to prevent the artificial inflation of the exempt income of 
an O.T.C. and the deflation of the taxable income of another 
company within the same group. Secondly, there are provisions 
whereby ** grants or loans ” to persons controlling an O.T.C. or to 
directors or members of a director-controlled O.T.C., and distri- 
butions to members of the assets of an O.T.C. on winding up, are, 
to the extent that they are referable to trading income which has 
enjoyed tax exemption, taxable much as if they were dividends. 
Thirdly, the provisions of sections 245 et seq. of the Income Tax 
Act, 1952, which entitle the Special Commissioners to make a sur- 
tax direction in respect of a controlled company which has not 


3 It is, in certain circumstances, a disadvantage to qualify as an O.T.C.; see 
below. 
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distributed a reasonable part of its income, are applicable to 
O.T.C.s. A *'surtax"' direction on an O.T.C. has the effect of 
creating liability for both income tax and surtax in respect of its 
undistributed income. 

It should be appreciated that there is in general no tax advan- 
tage in having the status of an O.T.C. where the tax payable in 
the country where the trade is carried on is as high as, or higher 
than, United Kingdom tax, nor where it is desired to distribute a 
large part of the company’s trading income. Indeed, because of 
certain restrictions relating to the treatment of trading losses and 
capital allowances, there are circumstances in which the achieve- 
ment of the status of an O.T.C. will be disadvantageous for tax 
purposes. 


M. A. WEINBERG. 


Coat Minina (SUBSIDENCE) Act, 1957 


Tms Act replaces the similarly titled measure of 1950. One impor- 
tant result is that public undertakings and local authorities now 
join those who will benefit from the principles of compensation 
accepted by Parliament. 

Because these principles are based on the changes in the legal 
nature of mining operations in this century, these changes must 
briefly be described. In 1927 a Royal Commission * gave an authori- 
tative account of subsidence law, which was brought up to date by 
the Turner Committee? who reported in 1949. 

At common law, title is recognised in unsevered minerals, which 
the owner may convert as a whole into a separate hereditament or 
convey as single strata.* The surface is entitled to natural support 
from subjacent and adjacent strata. An action for an injunction 
or compensation will lie if this support is disturbed. Where land 
is burdened by buildings no natural right of support exists, but it 
is possible to show that the land would have subsided in its natural 
state and to recover damages for the injury to the buildings. 
Alternatively, prescription will give a right of support to buildings.* 

The common law combined jealous recognition of these rights of 
support with toleration * of an unfettered power to surrender them, 
exercisable in an innumerable variety of ways. These arrangements, 
more properly the study of the economic or social historian, bind 


1 Omd. 2899. 

3 Omd. 7687. 

3 Cmd. 2899, and Gowan v. Christie, L.R. 2 Sc. & Div. 278, at 284 (mining 
leases). 

* Salmond's account is called without ''its equal for clarity and brevity." 
R. F. V. Heuston, Salmond on Torts, 11th ed. p. vii. 

5 Quaere, for interests less than a fee simple: Cheshire, 7th ed., p. 491; 
R. E. Megarry (1956) 72 L.Q.R. p. 82. 

¢ Without enthusiasm; but the draftsmen of the mining companies met the 
challenge. 
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the present occupiers of surface property, although in the opinion 
of the Turner Committee their result has been ‘a total lack of 
uniformity of surface rights and in individual cases an actual 
impossibility (short of litigation) of ascertaining what they are." A 
further encroachment upon the law of support has been made by 
the series of enactments known together as the Mining Code (1845- 
1928). In a haphazard fashion they protected certain public services 
from subsidence damage. The Turner Committee gave very 
qualified approval’ to the Code, but regretted its contribution to 
* the illogical and chaotic state of the law affecting specific 
properties and types of property.” 

By the end of the war, coal-mining had been severed economi- 
cally and legally from the scope of the classical land law. The Mines 
Act, 1928, Part I, provided that the national interest should always 
be able to override rights under the law of support. The Coal Act, 
1988, ** achieved the final operation in the process . . . of separa- 
ting the ownership of the surface . . . from the ownership of the 
minerals in all cases in which surface and minerals still remained in 
the same ownership." * In 1946 the coal industry was nationalised, 
and the National Coal Board acquired all existing rights to withdraw 
support. The Turner Committee were immediately appointed to 
consider how the law of support could at last be rationalised. 

The Committee emphasised that mining communities alone bore 
the burden of subsidence damage, although the country as a whole 
took the benefit of coal. Their view that * a community ... can 
suffer not only physical but serious moral and psychological effects 
from subsidence’? impressed Parliament. The existing law of 
support, based on older views of the relation between property, 
contract and legislation, required drastic change. They recom- 
mended that a right of support should be acquired or retained only 
in * the national interest, viewed in its widest aspect ’’; and that 
* compensation should be provided for all surface interests which 
suffer damage from subsidence caused by the working of the nation's 
coal?! Neither principle was adopted in the 1950 Act, which 
gave compensation, irrespective of the general law of support, to 
a limited class of occupiers of small dwelling-houses. The 1957 Act 
unifies the treatment of most classes of surface property, but again 
the planners? approach of the Turner Committee has been rejected. 

The Act came into force on July 81, 1957. A free and 


T Perhaps because it resembles their '' Key Points " scheme. 

8 Ibid. para. 17. 

? S.R. & O. 1046, No. 1674. By s. 48 of the 1946 Act the Board took over 
liability for subsidence. 

10 Mr. Brendan Bracken protested against the inadequacy of the Labour measures, 
quoting Addison: ''I remember when our island was shaken by an earthquake 
some years ago, there was an impudent mountebank who sold pills which, as 
he told the country people, were very good against an earthquake," Hansard, 
Vol. 474, 800. 

11 The '' Key Points'' scheme: paras. 58, 69. 

12 By s. 8, certain transitional provisions are made retrosp&ctive. 
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revocable choice is given of proceeding at common law or under 
the statute. 

The opening move in a statutory claim is given to the owner 
of damaged property or to “ some other person who is liable to 
make good the damage in whole or in part." ? Service of a damage 
notice by the claimant puts the Board under a duty to elect between 
the statutory remedies. Their primary duty is to execute remedial 
works as soon as is reasonably practicable after the occurrence of 
any subsidence damage. The Board may elect to pay the cost of 
repairs instead, or pay compensation in cases where works would 
be inadvisable. By section 1 (5) the Board must pay for certain 
first-aid works which have been executed ** by any other person.?* *4 

Cases of loss consequential upon injury and of successive causes 
of action are admittedly very difficult parts of the law of torts. The 
Turner Committee were not prepared to interpret the requirement 
in the Coal Act, 1988, for the payment of ** proper compensation ”’ 
but stated for the future that “any attempt to lay down new 
standards or principles of assessment would almost certainly create 
more problems than it solved, and that the soundest course... 
(would) be to adhere to the common law rules as to remoteness of 
damage." The 1957 Act sets out fairly elaborately the bounds 
within which the new writ runs; unfortunately the references to re- 
decoration and the rendering of property fit for its original use 
would only cover damage to household goods by liberal interpreta- 
tion. Normally compensation will be calculated on an estimate of 
the cost of repairs. In some cases it will be necessary to refer to 
the Second Schedule to the Act.*® 

Since the purpose of the Act is to relieve hardship wherever 
possible, the First Schedule provides a supplementary scheme where 
dwelling-houses have been made uninhabitable. The Board then 
has to provide or pay for temporary living accommodation. 

Section 12 rectifies the anomalous position under the law of 
nuisance of those who are killed or disabled ‘‘ as the result of an 
injury caused after the passing of this Act by the happening of 
subsidence damage." The principle of the Fatal Accidents Acts ** 
will supplement those of common law negligence in assessing dam- 
ages. No liability will attach to the Board under this section if 
the person injured was a trespasser,*’ or the injury was wholly 
attributable to his negligence. Contributory negligence will bring 
apportionment. 

The cost of repairs and compensation has been estimated at 
about £5,000,000 a year. This represents about sixpence a ton 


13 Cf. Paradine v. Jane, Aleyn 26. 

14 Negotiorum gestio? Contrast s. 2 (8) with s. 2 (4). 

18 To assess depreciation where repairs are not worth executing: s. 1 (4). 

16 But not of the Law Reform (Miscellaneous Provisions) Act, 1084. It was 
not wished to extend liability without fault. 

17 Rare; but liable to work injustice under the law of landlord and tenant.’ 
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on coal. The cost is to be borne by the Board, who can pass it 
on to the consumer.!? 

By section 18 (1) most disputes under the Act will go to the 
county court, the Lands Tribunal, or in Scotland to the sheriff. An 
attempt to give all disputes to an administrative tribunal failed, 
because few cases are contemplated, and in these the greater 
certainty and clarity of a ruling by the courts were preferred.” 
Assessors may sit with the judge. 

The moral of the Act is that not all nocumentum need be 
nuisance for remedy, and that benevolent yearnings butter no 
parsnips.?! 

D. J. BENTLEY. 


Toe Treaty ESTABLISHING THE EUROPEAN Economic COMMUNITY ! 


OnLy six years after the Treaty setting up the European Coal 
and Steel Community was signed by France, Western Germany, 
Italy and the Benelux countries, these same States have concluded 
a further Treaty by which they virtually unite their respective 
countries into a single economic unit. Within this unit there is 
free trade and against the rest of the world there is a unified 
barrier of taxes. 

These six countries have pledged themselves to form a Common 
Market within a transitional period of the next twelve, or, if neces- 
sary, the next fifteen years. Within this period all customs duties 
on imports between member States are to have been abolished— 
all duties on goods exported to member States, however, must 
go within the next three years. 

The custom duties to surround the Common Market have been 
drawn up with alarming precision,? but the general principle is 
that these duties shall be the average of those of the six countries 
on January 1, 1957. 

At the end of the twelve or fifteen years, all restrictions imposed 
by one member State upon the quantity of imports from the other 
member States or of exports to those States are prohibited, except 
such as are needed to protect public morality and to protect 
national art treasures and so on. 


18 Wstimates vary; and the Board would anyway have been faced with a sub- 
stantial sum to pay without the Act. 

19 Thongs we an incentive to the Board to avoid subsidence, and part of the 
rice of coal. 

20 Tt was also feared that the relation between the Minister and the Board would 
be affected. 

31 See Salmond, op. cit., p. 249 (h). 

1 The Treaty establishing the European Economic Community is published by 
the Secretariat of the Interim Committee for the Common Market and Euratom, 
Brussels, and obtamable from H.M. Stationery Office, price 10s. 

2 Toluene parasulphonyl chloride will, it appears, have a lower protective duty 
than Homoveratryl amine (list A). The tariff on feathers, aking and other 

arts of birds with their feathers or down, unworked (other than unworked 
eathers or down for bedding), may not exceed 8 per Gent. (list B). 
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The free movement of workers is to be ensured, which involves 
the abolition of any discrimination, based upon the nationality of 
the worker, as regards pay and working conditions. It includes 
the right to move about freely and to stay in any member State. 
A similar right is granted to employers to set up in business in 
any member State. 

Bound up with this are the provisions progressively abolishing 
restrictions upon the movement of capital belonging to persons 
resident within the Common Market, and abolishing any discrimi- 
nations based upon the nationality or country of residence of the 
investor or the place in which his capital is invested. 

Final rules concerning inter-State transport have yet to be laid 
down, but the Treaty requires a common transport policy to be 
established to regulate transport crossing from one State to another 
and to admit non-resident carriers to use the national transport 
services of member States. Further, no carrier is to be allowed 
to make different charges in respect of similar goods carried under 
Similar cireumstances on the grounds of the country of origin or 
the destination of the goods. 

Any agreements between enterprises or associations of enter- 
prises which are likely to affect trade between the member States 
and which have as their origin or result the prevention, restriction 
or distortion of competition within the Common Market are pro- 
hibited and declared null and void.? Certain of these agreements 
are enumerated in the Treaty, for example, those directly or 
indirectly fixing the purchase or selling prices or other trading 
conditions, or those limiting production, or agreements for the 
storing of sources of supply or the charging of different prices for 
similar goods. 

Any ‘‘dumping” of goods by one State within another is 
declared illegal, but the situation is left to be dealt with ad hoc 
should it arise. Similar to this is the prohibition of any aid given 
either directly or indirectly by a member State which threatens to 
distort competition by favouring certain enterprises or certain 
productions. However, naturally, there is excluded from this any 
grants of money that are intended to remedy damage caused by 
natural calamities, or grants to promote the economic development 
of regions where the standard of living is abnormally low or where 
serious under-employment exists. 

Together with this long list of *' don’ts,’? the member States 
agree upon the necessity to promote the improvement of living 
and working conditions, and acknowledge that this involves what 
the Treaty ponderously calls **the harmonisation of social 
systems’? and ‘‘the approximation of legislative and administra- 
tive provisions." This in practice, the Treaty continues, involves 
close collaboration between member States in such matters as 


3 Exceptions to this are certain agreements contributing to the improvement of 
production or the profhotion of technical progrees—Art. 85 (8). 
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labour legislation and working conditions, social security, protec- 
tion against occupational accidents and diseases, the law of trade 
unions and of collective bargaining between employers and workers. 
Finally, each member State within the next three years is to 
“ secure and subsequently maintain the application of the principle 
of equal remuneration for equal work as between men and women 
workers.?? 


THE ADMINISTRATIVE ORGANS OF THE COMMUNITY 


Ir will be recalled that in the European Coal and Steel Community 
there is a High Authority consisting of nine persons, who are 
virtually the directors, that there is a Council of Ministers of one 
representative from each member State whose consent is required 
for many of the major decisions of the High Authority, that there 
is an Assembly of persons elected by the Parliaments of each. 
member State who are virtually the equivalent of the shareholders 
meeting with power to dismiss the directors of the High Authority 
and that finally there is a Court of Justice with power to dictate 
to all of these bodies and to the six governments of the Community 
as well as to enterprises and associations. 

This basic structure has not only been copied by the Economic 
Community but some of the organs of the Coal and Steel Com- 
munity have been taken over so that they will in future serve both 
the Economic Community and the Coal and Steel Community. 

The Economic Community will be run by nine directors 
appointed jointly by the governments of the member States, who 
together will form what is to be called ** The Commission." These 
directors are to be nationals of one of the member States but no 
State may have more than two of its nationals as members of the 
Commission at one time. The period of office is four years but 
any director may be re-elected. The duty of this Commission is 
to run the Community, or as the Treaty prefers to put it ** to. ensure 
the application of the provisions of this Treaty and of the provisions 
enacted by the institutions of the Community in pursuance 
thereof.” 

A Council of Ministers composed of one delegate from each of 
the six governments of the member States is to be created, the 
consent of which is required to many of the more important 
decisions of the Commission. The vote of each delegate, however, 
is weighted if a qualified majority is required for any consent.‘ 


4 Where the decisions of the Council require a qualified majonty, votes are 
weighted : 


Belgium 2 
Germany 4 
France 4 
Italy 4 
Luxembourg 1 
Netherlands 9. € 
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Where a unanimous vote is required this can be obtained even 
though one State abstains, so that no country possesses a veto. 

The Assembly, or shareholders meeting, which as has been seen 
is to be the existing Assembly of the Coal and Steel Community 
reconstituted, is to consist of 142 members.’ Initially these 
members are to be elected by the Parliaments of each of the 
member States, but the ultimate aim of the Treaty is that there 
should be direct universal suffrage throughout the Community. 
The main power of this Assembly is to force all the members of 
the Commission to resign following a vote of censure adopted by 
a two-thirds majority of the votes cast, if this represents also a 
simple majority of the members of the Assembly. 

Superior to all these organs, there is to be a Court of Justice 
composed of seven judges appointed for a term of six years on 
the joint agreement of the governments of the six member States. 
Nothing in the Treaty is laid down as to the nationality of the 
judges. There is nothing, therefore, to limit the number of 
nationals of one member State, or to prevent a national of a 
country outside the Common Market from being elected. 

This Court of seven judges is to replace the already existing 
Court of the Coal and Steel Community and be a combined Court 
exercising the jurisdiction granted to it by the two treaties. 

Together with these main organs that are to run the Economic 
Community there is to be created a European Investment Bank. 
The function of this Bank will be to grant loans and offer guaran- 
tees on a non-profit-making basis to assist the financing of projects 
for developing less developed regions, to assist the modernising or 
converting of enterprises and also to assist projects of common 
interest to several member States which by their size and nature 
cannot be entirely financed by the States themselves.’ 

This Bank is to be run by & Board of Governors composed of 
Ministers appointed by the member States, who will be responsible 
for general policy, and by a Board of Directors who are to be 
appointed by the Board of Governors for a term of five years on 
the nomination of the member States and of the Commission 


5 The apportionment of the Netherlands 2 
Beats 18: Belgium 14 
Germany 86 

France 86 

Italy 86 

Luxembourg 6 

Netherlands 14 


6 The capital of this bank is to be supplied by the member States in the 
following proportion: 
Germ 


any 800 million units 
France 800 million units 
Italy 240 million units 
Belgium 86-5 million units 
Netherlands 71°5 million units 
Luxembourg 2 millon units, 


where one unit reprdWents 0-88867088 grammes of fine gold. 
Vor. 21 i 19 
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respectively,’ who are to have exclusive power over the granting 
of loans and the fixing of interest rates and so on. Finally, a 
Management Committee is to be responsible for the day-to-day 
running affairs of the Bank. 

One of the inevitable results of free trade and open competition 
is that inefficient and obsolete firms are forced either to modernise 
or to go under. To ease the effects of this a European Social Fund 
is to be established which is to be controlled by the Commission. 
This Fund is to provide grants towards the cost of retraining those 
who must change their employment and to give them a resettle- 
ment allowance, and also to give grants to workers whose employ- 
ment is temporarily suspended or reduced as a result of the 
conversion of their enterprise to other production so that they 
may receive the same wages during this period pending their full 
re-employment. 


Tue JURISDICTION OF THE COURT 


The jurisdiction that is granted to the Court is probably unique, 
for the Court has jurisdiction which on occasions may make it 
fully a supra-national court, at other times it will be an inter- 
national court, at others an administrative court and finally at 
other times a civil court. 


Supra-Nationa] Jurisdiction 
As has been seen above, States are forbidden by the Treaty to grant 
subsidies and aids either directly or indirectly to any of their enter- 
prises so as to distort competition. If a State were to do so it could 
be cited before the Court by the Commission. 

Similarly, if the Commission considers that a member State has 
failed to fulfil any of its obligations * under the Treaty, that State 
can likewise be brought before the Court. 


International Jurisdiction 


One member State which considers that another member State has 
failed to fulfil any of its Treaty obligations may appeal to the 
Court. 

Further, the Court has competence to decide any dispute between 
member States in connection with the objects of the Treaty, where 
this dispute is submitted by agreement. 

The Court has power to interpret the meaning of any article 
of the Treaty and to declare upon the compatibility with the 
terms of the Treaty of any inter-State or other agreement. 


T The term ‘‘ respectively '" that is used in the Treaty appears to have a host of 
possible and conflicting meanings. 

8 The meaning of the term “‘ obligations ” is not clear. It may be wide enough 
to cover ‘‘ restrictions,” on the grounds that restrictions are obligations not 
to do certain acts. 
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Administrative Jurisdiction 
In its administrative capacity, the Court can control much of the 
administrative action of the Commission, of the Council of Ministers 
and of the Bank. The grounds on which the Decisions of the 
Commission or the Council may be challenged by & member State 
or by the Council or the Commission are the usual ones in Conti- 
nental procedure namely, incompetence,’ violation of a substantial 
procedural requirement in taking the Decision, ultra vires, and 
. détournement de pouvoir. The control over the Bank, however, 
is solely limited to ensuring that the procedural requirements for 
any decision by the Governors or the Directors have been observed. 
There is thus no appeal to the Court against a refusal to grant a 
particular loan, if the requisite procedure has been observed. 

Where the Commission or the Council of Ministers have a duty 
to act and have failed to do so, any of the member States or any 
of the other organs of the Community may refer the matter to the 
Court. Any person, whether natural or legal, may also bring a 
similar action before the Court where the duty in question was to 
take a Decision affecting him. 

Finally, the Court may declare removed from office any member 
of the Commission who either no longer fulfils the conditions, such 
as independence and competence, that are required for the perfor- 
mance of his duties or who commits a serious offence. The Court 
is likewise able to remove one of its own members or to lift his 
immunity from suit. 

Civil Jurisdiction 


Where in any contract entered into by the Community a power has 
been given to the Court to arbitrate upon a dispute that may arise, 
the Court is competent to decide the dispute. 

Further, the Court can hear cases relating to damages as a 
result of any tort committed by the institutions of the Community 
or by its employees in the exercise of their duties. 

Although the jurisdiction of the Court is thus seen to be 
amazingly wide, the full story has not yet been told. Many of 
the decisions that will have to be taken by the Court will involve 
applying standards that are anything but legal standards. The 
Court will thus have to determine whether State regulations impose 
restrictions upon imports simpliciter, in which case they are 
forbidden, or whether they are justified on the grounds of public 
morality, in which case they are permitted. As, also, restrictions 
made for the protection of national treasures of artistic, historical 
or archaeological value are expressly permittéd by the Treaty, the 
Court may one day have to sift the conflicting prejudices of expert 
witnesses. 


? This term is the translation of the French ''incompétence.'" The term implies 
lack of legal competence or jurisdiction; it has, of course, nothing to do with 
physical inadequac?. 
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Again, the Court will have to determine whether agreements : 
between enterprises are likely to affect trade between member 
States and whether they have as their object or result the preven- 
tion, restriction or distortion of competition within -the Common 
Market, in which case they are void. However, if these agree- 
ments do not impose on the enterprises concerned restrictions 
greater than those needed to attain certain specified objectives and 
if those restrictions do not enable such enterprises to eliminate 
competition in respect of a substantial proportion of the goods. 
concerned they are valid. : 

Finally one may cite the duty that will be upon the Court to 
determine whether a Government grant is intended to facilitate the 
development of certain activities or of certain economie regions, 
in which case it is permitted, or whether it changes trading con- 
ditions to such a degree as would be contrary to the common 
interest, in which case it is forbidden. 
i i : D. G. VALENTINE. 


NOTES OF CASES 


SELF-SERVING CONDUCT 


A difference of opinion in the Court of Appeal on the admissibility 
of evidence is not unknown, and another instance recently occurred 
in Corke v. Corke and Cook.! This case arose out of a husband's 
petition for divorce on the ground of adultery by the wife, who 
was living apart from her husband. At the trial evidence was given 
that during a night in April, 1955, the petitioner, accompanied by 
an inquiry agent, went to the respondent’s house, where the co- 
respondent lodged; that they heard a bed creaking in the lodger’s 
bedroom, and also conversation there between the wife and the 
lodger; that they accused the wife and the lodger of committing 
adultery together, and that both accused persons denied the charge. 
In evidence by the respondent, the co-respondent and a medical 
practitioner, it appeared that, some ten minutes after the accusation, 
at the request of the lodger the wife telephoned to the doctor, asking 
him to come to the house to examine herself and the lodger to prove 
that they had not committed adultery; but the doctor refused, 
because he thought that the result of any examination could provide 
only negative evidence with regard to sexual intercourse. The 
petition was dismissed, and the husband appealed on the ground 
that the Commissioner had wrongly admitted evidence of the tele- 
phone conversation. The appeal also was dismissed, the court being 
unanimous as to the result, because the alleged adultery was not 
proved irrespective of this evidence. However, its admissibility 
was argued and considered; Hodson and Sellers L.JJ. holding that 
the evidence was inadmissible, while Morris L.J. took the contrary 
view. 

It may be convenient to consider first the judgment dissenting 
on the question of evidence, since the relevance of evidence is a 
prerequisite for admissibility, and Morris L.J. held that the evidence 
was relevant and therefore admissible. “In my judgment," he 
said, ‘the essential test as to the admissibility of evidence is the 
test of relevance." The learned Lord Justice thought that the 
belief of the accused persons as to the value of an immediate medical 
examination, and their acting upon that belief, was relevant to 
innocence and admissible, though the weight of the evidence to 
that effect might be negligible or might even suggest a guilty in- 
trigue if there was no expectation that the doctor would arrive. 
Since relevance depends upon normal reasoning, it is suggested 
that there can be no doubt of the relevance of this evidence. The 


1 [1958] 2 W.L.R. 110; [1958] 1 All B.R. 224. 
3 [1958] 2 W.L.B. a®p. 190. 
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ordinary man in the street, like the co-respondent outside the tele- 
phone kiosk, would undoubtedly regard the evidence as relevant, 
and no sophisticated argument would dissuade him. But it is not 
the policy of the English law to treat as admissible all relevant 
evidence. It does not necessarily follow, as Morris L.J. contended, 
that ‘‘if conduct which suggests guilt may be proved, so may 
conduct which suggests innocence.?? ? 

Hodson L.J. regarded the evidence as inadmissible on the ground 
that there is a distinction between words amounting to an admis- 
sion by & party, which may be proved against him, and words 
which are in his favour.* He thought that the fundamental basis 
of the rule of exclusion is that such evidence has no probative 
value.” Sellers L.J. thought the evidence both valueless and in- 
admissible, adopting a dictum that ‘* you are not entitled to give 
evidence of statements on other occasions by the witness in 
confirmation of her testimony." * Thus the majority of the court 
seem to have been concerned more with cogency than with 
relevance; but, if they thought the evidence irrelevant, many will 
prefer the view of Morris L.J. on this aspect of the case. However, 
assuming the evidence to have been relevant, its admissibility was 
treated by the majority as governed by the rule that statements 
by & party in his own favour are excluded. This rule does not 
necessarily involve the further exclusionary ground of hearsay. 

The subject of the present appeal was the **contents " of the 
telephone conversation, but they were not rejected by the higher 
court as constituting hearsay; indeed, the conversation was not 
tendered primarily to prove the truth of what either the wife or 
the doctor said, and therefore was not hearsay; while their own 
previous statements were apparently proved by the witnesses them- 
selves, no fundamental distinction being drawn between such 
evidence and its confirmation by the other party to the conversa- 
tion. Evidence of the conversation was narrative, in part at least; 
and that part of it was possibly inadmissible as narrative, if it was 
properly regarded as evidence of statements. Yet the evidence 
held ingdmissible was evidence less of statements than of conduct; 
for spoken words may amount to conduct in the law of evidence 
as in other branches of law. Perhaps evidence of another person's 
conduct may be within the rule against hearsay, when the evidence 
is tendered to found an inference as to the belief of the actor. Such 
an explanation may be given of Moriarty v. London, Chatham & 
Dover Railway Co.,’ cited by Hodson L.J., where conduct was 
received as an admission, for admissions form an exception to the 
rule against hearsay. In the present case, however, the principal 


3 p. 121. 
4 p. 114. 
5 p. 117. 


6 pp. 124, 126. 
T ti870) L.R. 5 Q.B. 814. ¢ 
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evidence was given by the actors. Viewed solely as conduct it does 
not seem to have been inadmissible as hearsay. Nevertheless, in 
whatever way the telephone conversation should be regarded, it 
was open to the objection that it was “ self-serving.” The objection 
is sound when applied to corroboration, for it is now recognised that 
a witness cannot provide his own corroboration; apart from the 
facts that his statements before trial cannot normally be repeated 
by other witnesses without offending the rule against hearsay, and 
that they cannot be repeated by himself in the witness-box without 
offending the rule against narrative, they are not corroborative 
because they all come from the same source and a lie is no less a 
lie because it is repeated a dozen times. It may be said that the 
truth is no more the truth because it is repeated a dozen times; but 
that retort does not wholly dispose of the relevance and cogency 
of consistent conduct; and it may well be asked whether, as a 
matter of policy, evidence of such conduct should be admissible 
in appropriate cireumstances. 

There already exist exceptions to the rule excluding self-serving 
statements, some exceptions being in favour of one party and some 
in favour of the opposite party. For example, a self-serving narra- 
tive written by & witness before trial, such as an entry in a ship's 
log-book, may be admitted under the Merchant Shipping Act, 1894, 
8. 289, and, unless made at a time when proceedings were pending 
or anticipated, under the Evidence Act, 1988, s. 1.ë Oral complaints 
of rape and other sexual violence constitute & long-established 
exception; and in the Divorce jurisdiction evidence of the fact of 
a complaint of non-sexual violence has been received.* Statements 
constituting part of the res gestae may form another exception. In 
the present case oral evidence of the denial of adultery by the per- 
sons charged was received apparently without objection.!^ It is 
true that the denials were made in the presence of the petitioner; 
but the admissibility of statements which do not amount to admis- 
sions, made by one party to the other, is a subject which itself 
requires rationalisation. Again, it is & common practice in criminal 
trials for the prosecution to give in evidence the denial of the 
prisoner when charged out of court, though the denial may be 
made in the absence of the actual or nominal prosecutor and too 
long after the offence to form part of the res gestae. There is at 
least one exception to the rule excluding evidence of conduct by 
the accused which is self-serving. It not infrequently happens that 
an accused person is proved, for the purpose of showing his con- 
sciousness of innocence, to have continued his normal life after 
the crime charged was committed. 

To adapt the dictum of Morris L.J., if conduct which suggests 


* See Practice Note [19593] 1 W.L.R. 262. 

* Bee Berry v. Berry (1898) 78 L.T. 688; also Fromhold v. Fromhold [1952] 
' 1 T.L.R. 1522, at pp. 1526, 1598, C.A.; note in (1952) 15 M.L.R. 494. 

1e [1958] 2 W.L.R. & p. 118. 
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guilt may be proved, conduct which suggests innocence should be 
admissible. Sellers L.J., however, sought to justify the rule ex- 
cluding self-serving evidence on the ground of expedience. 
* Whether this rule is strictly logical or not," he opined, “it is 
one which keeps the evidence to the main issues in dispute and 
tends to avoid deception of the court by a resourceful witness.” !: 
The first reason is an argument in favour of nearly every rule of 
exclusion, whether desirable or otherwise. The second reason 
ignores the fortunate fact that many witnesses are neither deceitful 
nor resourceful, and the possibility of deceit seems an inadequate 
reason for the exclusion of their testimony. Further, though an 
occasional witness may succeed in deceiving a court, this risk 
is not peculiar to self-serving evidence; if it is a valid ground for 
excluding such evidence it is an equally valid ground for excluding 
all oral testimony. Clearly, the rule excluding evidence of self- 
serving statements or conduct requires re-examination. When less 
emphasis is placed upon inadmissibility, and more upon the cogency 
of relevant evidence freely admitted, one step will have been taken 
towards the reform of the law of evidence. Sometimes self-serving 
evidence may have little or no weight, but occasionally it might 
effect a happy conjunction between Law and Justice. 


` G. D. Noxes. 


Farr WEAR AND TEAR 


* Tr is a little curious,” said Bruce J. in 1901, * that there is no 
very satisfactory authority as to the meaning of the words fair or 
reasonable wear and tear." Since 1901 leases bearing such words 
as an exception to a covenant to repair have been before the courts 
on a number of occasions, but despite the latest decision in Brown 
v. Davies* we may still bemoan the absence of any very satisfac- 
tory authority as to their meaning. 

In 1928, in Haskell v. Marlow,’ the Divisional Court carefully 
reviewed such authorities as then existed and held, in effect, ** that 
this exception is not to be construed as making any great or grave 
inroad on the general liability to repair.* In that case the tenant 
was bound to keep a house **in good repair and condition (reason- 
able wear and tear excepted)." She lived in the house for over 
forty years, but although she did nothing actively to injure the 
house she did little to counteract the natural process of decay, and 
the premises were allowed to get into a very shocking state of dis- 
repair. The court held that the exception did not protect the 
tenant, who was therefore liable. 


11 p, 195. 

1 Terrell v. Murray (1901) 17 T.L.R. 570, D.C. 

1 id 3 W.L.R. 818; [1957] 8 All E.R. 401 (0.A.). 
3 [1928] 2 K.B. 45. t Pef Salter J., at p. 58. 
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The words came before the Court of Appeal for the first time in 
Taylor v. Webb 5 and the court unanimously overruled Haskell v. 
Marlow. In Taylor v. Webb the words were incorporated into an 
under-lease by reference. In sub-letting the premises the tenants, 
in their capacity as under-lessors, covenanted to “ keep the outside 
walls and roofs properly repaired . . . as and so far only as is re- 
quired to be done by them " under the head lease. In the head 
lease they had covenanted as tenants to “ keep the premises in 
good and tenantable repair (. . . fair wear and tear excepted)." The 
under-lessors failed to repair the roof and, as a result of wind, rain 
and decay, some slates cracked and slipped. Water entered in 
increasing quantities and the rooms under the defective roof became 
dilapidated, uninhabitable and derelict. The Court of Appeal held 
that the under-lessors were not liable to their tenant, being 
protected by the exception. 

At the time this decision came as a surprise to the profession. A 
contemporary writer protested that “It is a recognised principle 
that where for a long time conveyancers have, in reliance upon 
past decisions, used a particular form of words to express a particu- 
lar meaning, the very strongest of reasons will be needed to induce 
the courts to reverse the old-established decisions which have been 
so acted upon by the profession. The reports of Taylor v. Webb 
contain no indication that the Court of Appeal accorded any 
consideration at all to this aspect of the question.” * 

Nevertheless, it was plainly impossible to attack the validity 
of the decision on this ground, and the profession had perforce to 
accept the decision as good law, so that it found its way without 
criticism into most of the textbooks.” Megarry and Wade on The 
Law of Real Property (1957) may be cited as an example of the 
generally accepted effect of the case: “It [the fair wear and tear 
clause] excludes liability for the ordinary occurrences of life and 
confines the operation of the [repairing] covenant to such matters 
as wilful damage, and fire, floods and other extraordinary events." 8 

It is probable, to put it no higher, that where the exception 
has been used in a lease since 1987 the parties’ solicitors have had 
in mind Taylor v. Webb in advising their clients whether to accept 
the repairing covenant in that form; there may well be cases where 
covenantors would not have undertaken any obligation to repair 
but for those words. But if the settled expectations of convey- 
ancers acting for covenantees were shattered in 1987, those of 
conveyancers acting for covenantors have now received equally 
rude treatment. Taylor v. Webb, a decision of the Court of Appeal, 
has not been overruled by the Court of Appeal: that, of course, is 


5 [1987] 2 K.B. 288. 

* “The Fair Wear and Tear Olause," by L. A. Blundell (1987) 9 Conv.(N.8.) 1, 
at p. 9. 

T Only Woodfall, edited by Mr. Blundell, seemed to attack the decision. 

8 p. 684. 
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not possible. But in Brown v. Davies," the Court of Appeal has 
distinguished it virtually out of existence. 

In Brown v. Davies (where, unlike Haskell v. Marlow and Taylor 
v. Webb, the judgments were not reserved) the tenant of a bunga- 
low agreed ‘‘to use and occupy the said premises in a fair and 
tenantable manner and keep the interior clean and in good repair 
and condition and decorated except as to’ dilapidations or damage 
resulting from reasonable wear and tear . . ." For about five 
years, from 1952 to 1957, the tenant failed to repair or redecorate: 
there was evidence of cracked and flaking plaster, paper peeling in 
one room, and dirty walls and tarnished decoration, with slight 
signs of damp in the bedroom. 

It will be seen that the tenant’s fault was of a similar nature 
to that of the tenant in Haskell v. Marlow (though for a much 
shorter period), and was far less serious than the failure of the 
under-lessor to repair in Taylor v. Webb in so far as the failure 
did not lead to ever-increasing damage of a more serious type. Yet 
the Court of Appeal in Brown v. Davies, by holding that Taylor 
v. Webb ** must be regarded as a case (as indeed it was) dealing 
with a covenant in a very special form and with special circum- 
stances, and that it does not form the foundation for a general 
statement of the law,” 1° held that the tenant was in breach of 
his covenant. 

It is a truism that, in the words of Lord Evershed M.R., “ the 
question of the construction of any covenant must depend upon 
the words of the particular covenant sought to be construed,” !! 
but it is very important that practitioners using the time-honoured 
words ‘‘ fair wear and tear excepted " should have some idea of 
the meaning the court is likely to give to them. There is no “ right 
meaning ” of such words: what is important is that there should 
be a known and certain meaning. We must therefore look to 
judicial decisions in an attempt to obtain a general rule for future 
guidance. 

If Brown v. Davies lays down any rule of application to broadly 
similar facts, it seems to follow that Haskell v. Marlow, a far 
stronger case, was rightly decided. But it is clear that the Court 
of Appeal in Taylor v. Webb thought that Haskell’s case would, it 
rightly decided, govern the case before them (Slesser L.J. said that 
it ** seems indistinguishable from the present case," and du Pareq 
J. so held at first instance). The Court of Appeal, in reversing 
du Pareq J., therefore thought it necessary expressly to overrule 
Haskell’s case. Presumably, in the light of Brown v. Davies, we 
must now assume that that unanimous overruling was merely 
obiter. 

Both Lord Evershed M.R. and Romer L.J. supported their 


1957] 8 W.L.R. 818; [1957] 8 All E.R. 
19 Per Homer L.J. [1957] 8 W.L.B. ot pp, 8 808.820; [1957] 8 All E.R. at p. 408. 
11 [1957] 8 W.L.R. at p. 825; [1957] $ All E.R. at p#40s. 


May 1958 NOTES OF CASES 295 


restrictive distinguishing of Taylor v. Webb by pointing out its 
inconsistency with the address to the jury of Tindal C.J. in 
Gutteridge v. Munyard.' Lord Evershed cited the following 
quotation, given in Woodfall on Landlord and Tenant: ** What the 
natural operation of time flowing on effects, and all that the 
elements bring about in diminishing value, constitute a loss, which, 
so far as it results from time and nature, falls upon the landlord. 
. But the tenant is to take care that the premises do not suffer more 
than the operation of time and nature would effect; he is bound 
by seasonable applications of labour to keep the house as nearly 
as possible in the same condition as when it was demised.” 

Two points on this deserve comment here. First, it is probably 
unfair to state, in Romer L.J.’s words, that ** the statement of the 
law by Tindal C.J. [was not] brought to the attention of the court ” 
in Taylor v. Webb. Although it is true that Gutteridge v. Munyard 
is not referred to by name in Taylor v. Webb, it was discussed, but 
not relied upon as an authority of any value, in Haskell v. Marlow, 
and in the reserved judgments in Taylor v. Webb that case was 
subjected to a detailed analysis and criticism. Secondly, it is far 
from clear how far Tindal C.J. was, in the words cited, dealing 
with the clause ‘‘ reasonable use and wear thereof in the meantime 
only excepted.” He may have been laying down a general rule 
as to the obligations of the tenant under a covenant to repair an 
old building, for the same judge’s summing-up in Harris v. Jones,“ 
where there was no “ wear and tear ” clause, is strikingly similar. 
The Court of Appeal may, perhaps, have been misled by reading 
the quotation from Tindal C.J. in Woodfall, for that quotation 
omits the opening words which immediately precede the quotation 
as given above. Tindal C.J. in fact commenced by saying: ** Where 
a very old building is demised, and the lessee enters into a covenant 
to repair, it is not meant that the old building is to be restored in 
a renewed form at the end of the term, or of greater value than 
it was at the commencement of the term.” !* 

What, then, is the present position? Leaving aside the possi- 
bility that a later Court of Appeal might consider Brown v. Davies 
to be in conflict with Taylor v. Webb (thereby leaving the court 
free to choose between them), it seems that Taylor v. Webb has 
been effectively overruled, unless the very facts recur, and that 
for all practical purposes Gutteridge v. Munyard (rejected in 
Haskell v. Marlow) has been resurrected and Haskell v. Marlow 
(overruled in Taylor v. Webb) has been exhumed. But there is 
still no very satisfactory authority; and this state of affairs is more 
than a little curious today. 

AUBREY L. DIAMOND. 


13 (1884) 1 Moo. & R. 834; 7 0. & P. 129. 
13 (1832) 1 Moo. & R. 178. 
14 1 Moo. & R. at p. fge. 
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ENTICING AND HARBOURING SPOUSES 


THE unusual facts of Winchester v. Fleming! attracted a good 
deal of attention in the daily press. The plaintiff and the defendant 
had compromised an earlier action, in which it had been alleged 
that the defendant enticed away the plaintiff's husband, on terms 
which included an undertaking by the parties not to ‘‘ interfere ”’ 
with each other thereafter. Despite the compromise, the plaintiffs 
husband continued to live at a cottage on the defendant's property, 
taking his meals at her house. The plaintiff claimed that the 
defendant had broken the agreement on the ground, inter alia, 
that the defendant had ‘‘ interfered ° with her by harbouring her 
husband against her wil. In order to determine whether the 
defendant could be said to have “ interfered’ with the plaintiff 
by doing this, Devlin J. thought it necessary to decide whether, 
apart from the agreement, it would be an actionable wrong for 
the defendant to harbour the plaintiff' husband, and the case is 
reported on this point. 

Though he acknowledged that harbouring had at one time 
been recognised as a separate tort, there seems to be no reported 
decision in which & defendant has ever been held liable for har- 
bouring simpliciter, and Devlin J. expressed strong doubts whether 
such an action would lie in modern times. The reason, he pointed 
out, why harbouring was at one time thought objectionable was 
that it interfered with the economic process whereby a wife, unable 
to get food or shelter elsewhere than in the matrimonial home, 
would be compelled to return to it. But this, he thought, was 
* no longer an accepted method of effecting a matrimonial recon- 
ciliation. Parliament recognised that such methods were obsolete 
when by the Matrimonial Causes Act, 1884, s. 2, it abolished 
the proeess by which spouses who refused to obey a decree for 
restitution of conjugal rights were imprisoned until they did. 
Society would not today tolerate a vindictive husband who hounded 

_his wife, however grievously she might have erred, from house 
to house through the ranks of her friends and relations in order 
to recapture her, as one might a fugitive slave. What if she was 
driven to seek publie assistance? Would the Crown or some local 
authority then be liable for harbouring? In a society that is 
organised on the basis that everyone is in the last resort to be 
housed and fed by the State, the bottom has dropped out of the 
action for harbouring.” 

In the event, however, since it was the wife and not. the 
husband suing, Devlin J. did not in fact find it necessary to 
decide whether the husband's right to sue still existed. Whatever 
might be the position of the husband, there was, he held, no 
authority at all for the proposition that a wife could sue for ` 


1 [1967] 8 W.L.R. 1023; [1957] 8 All E.R. 711. e 
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harbouring simpliciter, without enticement, and even supposing 
that the action was still available to the husband, he was not 
disposed to extend a similar remedy to the wife on the ground 
simply that a wife should have the same marital rights as her 
husband. The right of either a husband or a wife to sue for 
enticement, which was recognised by the House of Lords in Best 
v. Samuel Fow & Co., Ltd., was, he thought, still compatible with 
modern ideas, since enticement involves the deliberate breaking-up 
of a marriage. An action by a wife for harbouring simpliciter 
would, he pointed out, in any case be a mongrel product, since 
the idea of a wife having quasi-proprietary rights in her husband 
““would have found no greater favour in the eighteenth century 
than it does in the twentieth." 

Devlin J. thought it unfortunate that the “ important decision ” 
of Denning L.J. in Gottlieb v. Gleiser * had not been fully reported, 
and a report of the case now appears as a note to Winchester v. 
Fleming. In Gottlieb v. Gleiser, Denning L.J. (sitting as an 
additional judge of the Queen’s Bench Division) held that an action 
for enticing away a spouse could be brought only against persons 
in the position of a lover or mistress, and that a husband could 
not sue his mother-in-law for enticing away and harbouring his 
wife. He thought it altogether unseemly that families should 
bring such disputes into courts of law. “‘ If,” he said, * a husband 
is to keep the affection of his wife, he must do it by the kindness 
and consideration which he himself shows to her. He must put 
his faith in her, trusting that she will be strong enough to thrust 
away both the possessiveness of her parents and the designs of 
would-be lovers. If she is weak and false to her trust, the 
. harm cannot be righted by recourse to law; nor is money any 
compensation.”’ 

The plaintiff was not represented in Gottlieb v. Gleiser, and 
the grounds for the decision are not entirely convincing, either 
in law or policy. Actions for enticement have not always been 
confined, eas Denning L.J. supposed, to claims against a lover 
or mistress who entices a spouse away. In Smith v. Kaye,‘ for 
example, the defendants in a successful action for enticement were 
the brother and brother-in-law of the wife. Nor is it true, as 
Denning L.J. stated, that the House of Lords in Best v. Samuel 
Fow & Co., Ltd. said that the action for enticement is an anomaly 
which should not be extended. On the contrary, Lords Goddard, 
Oaksey and Reid expressly approved of enticement actions and 
distinguished them from the sort of claim in Best’s case as being 
based ‘‘on the well-established principle that the violation of a 
legal right committed knowingly is a cause of action." If the 


3 [1952] A.C. 716. 
3 Previously reported only in The Times, March 5, 1955. 
4 (1904) 20 T.L.R. 218. 
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action for enticement is to be explained on this broad principle, 
it is difficult to see why an action should not lie against any 
person who entices one spouse away from the other, on the same 
principles as govern liability for interference with contract. The 
special case of parents and other close relatives who, acting in 
good faith and out of genuine solicitude, induce one spouse to 
leave the other, could be met, as in many United States juris- 
dictions, by requiring proof of actual malice or improper motive 
in such a case. 

On broad grounds of policy also, it is not easy to see why 
liability for enticement should be confined to the case of a lover 
or mistress. Once the damage is done, and the marriage broken 
up, it may be true, as Denning L.J.-said, that ‘the harm cannot 
be righted by recourse to law," but this consideration does not 
necessarily, or even ordinarily, entail that there should be no 
remedy for the damage done. Parents are not always inspired 
by the highest of motives in trying to rescue a child from an 
* unfortunate marriage. If the social interest in the due per- 
formance of contracts is sufficiently strong to make it an actionable 
wrong, without proof of malice, for a third party to induce a 
contracting party to break a contract with the plaintiff, it is a little 
difficult to see why a person (other than a lover) who deliberately 
breaks up a marriage should be exempt from liability. Denning 
L.J. laid stress on the unseemliness of bringing family disputes 
into courts of law, and there is no doubt that he found Gottlieb v. 
Gleiser a distressing case. But the courts often entertain equally 
distressing disputes in defended divorce petitions, and it can hardly 
be suggested that the boundaries of the law of tort should be 
influenced to any great extent by the embarrassing character of 
certain kinds of dispute. 

In some of the recent cases involving claims for loss of con- 
sortium and loss of services, the courts seem to be in danger of 
throwing out the baby with the bath-water. It is not safe to 
assume, because a particular cause of action derives from a time 
when a husband was regarded as having a quasi-proprietary interest 
in his wife, that it is therefore necessarily an anachronism at the 
present day. The common law has often adapted old materials 
to new purposes, as the growth of the modern tort of interference 
with contract shows. ‘Though the quasi-proprietary interest of 
a husband in his wife is undoubtedly an anachronism, society has 
still a high interest in the protection and nourishment of family 
life, and causes of action which protect this interest deserve to 
be judged by their social effects rather than by their historical 
antecedents. Judging by this standard, it is possible to agree 
with Devlin J. in Winchester v. Fleming that the bottom has now 
dropped out of the action for harbouring, (where there is no 
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enticement, while at the same time doubting whether actions for 
enticement should be, or indeed are, as limited in scope as Denning 
L.J. thought in Gottlieb v. Gleiser. 

3 Doveras PAYNE. 


THE ARRIVED SHIP 


Agrimpew Hungarian Trading Company v. Sociedad Financiera de 
Bienes Raices: The Aello* illustrates odd consequences of burning 
political problems. The case arose from a purchase by Hungary, 
until its post-war dispensation a granary of Europe, of cereals in 
the Latin American market. The cargo was shipped at Eva Peron, 
formerly La Plata, and now again La Plata, after another change 
of régime. The cargo was carried in a ship registered in Panama, 
flying the Costa Rican flag and chartered in Hamburg, Germany. 
And yet the dispute between Hungarian buyer and charterer and 
the shipowner was fought out in the Strand, London—strong 
evidence that the true ownership of the vessel was obscured by 
the consequences of an economic dispensation that has led to ships 
Operating under so-called flags of convenience. 

-But the legal interest which this case arouses is no less great, 
so much more because it is a test case that will reach higher 
courts. The plaintiffs, buyers of a cargo of maize, chartered the 
defendants’ ship. When it arrived at La Plata, the loading port, 
it encountered a situation the salient features of which were the 
following: Under port regulations, made between signing the 
charterparty and arrival, to relieve congestion in the docks, ships 
had to anchor in the Roads until a berthing permit was issued. 
This would not be done unless the ship could produce a certificate 
of the Grain Board, to be obtained by the shippers, that the 
required cargo was available. No cargo was available for over a 
fortnight. The present action was by the charterers for the return 
of demurrage paid under protest. In substance Ashworth J. held 
that the shipowners were entitled to keep the money. 

In the words of Scrutton, Charterparties and Bills of Lading, 
* there is probably no region of English case law in which it is 


more difficult to reconcile all the decisions . . . than that (of the 
arrived ship) The principles involved have been reviewed at 
intervals. . . . It seems unnecessary to follow the various heroic 


efforts made to explain or reconcile such cases at various times 
and by various judges." This is one of the periodic reviews. 

The difficulty of this case, as of earlier ones, was that two 
absolute duties confronted each other, for the ship must arrive at 
. the place promised in the charterparty and the charterer must 
provide a cargo. Where the contract is a port charterparty the 


1 [1957] 1 W.L.R. 18; [1957] 8 All E.R. 626. 
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shipowner has performed his duty and weathered the risk of non- 
arrival when he reaches the commercial port, which may vary 
according to the nature of the cargo. Where the charterparty 
provides for a berth or other place the risk of non-arrival runs 
until the ship reaches that berth or place. Once the ship has 
arrived the charterer must provide the cargo or at any rate a 
reasonable proportion of it so that loading can begin. 

The crucial point of the present ease was that the ship was 
unable to arrive until a cargo was available and that the 
charterer contended that his duty did not arise until arrival. The 
argument thus tended to move in a circle, which Ashworth J. broke 
by holding that where the charterer's failure to provide a cargo 
prevents the ship from becoming an arrived ship he is liable in 
damages. This failure of the charterer must be the cause of 
non-arrival, for, according to Arden Steamship Company v. 
Andrew Weir & Co.,* the charterer is not bound to be prepared for 
a contingency or fortuitous circumstance not contemplated by 
either party. When congestion in the port prevents the ship’s 
&dmission to dock, berth or other customary loading place, con- 
gestion is the cause of the delay, the risk of which is on the ship- 
owner, unless, of course, the charterparty contains a clause making 
demurrage payable even if a loading place is not immediately 
available.? 

The learned judge’s decision is in accordance with principle. 
Lord Asquith said in William Cory v. London Corporation‘: ‘In 
general . . . a term is necessarily implied in any contract whose 
other terms do not repel the implication, that neither party shall 
prevent the other from performing it, and that a party so prevent- 
ing the other is guilty of breach." These words were spoken in 
a case where the defendants had made performance by the plaintiffs 
more arduous by making new by-laws, but the court held that 
no term could be implied in contracts to which a local authority 
was a party that no such by-laws would be made during the 
currency of the contract, since such a term would be repugnant to 
the public duties of the authority. If the new by-law should throw 
a burden on the other party that made performance commercially 
impracticable the contract was frustrated. 

An interesting point relating to agency was brought out at the 
end of the judgment. The plaintiffs argued that the defendants, 
through their agents in La Plata, had been fixed with knowledge 
of conditions in that port and had thus agreed to the delay. This 
contention was rejected in the particular case for several reasons, 
one of them being that the duty of the ship’s agent only arose 
in the course of the performance of the contract and that the 


3 [1905] A.C. 501. 
3 Roland Linte v. Spillers [1956] 8 All E.R. 620, where such a clause referred 
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agent had taken no part in the negotiation of the charterparty. 
In these circumstances the defendants could not be taken to have 
contracted in the light of the agent’s knowledge. 

O. C. GIES. 


Tax ASPECT IN SALVAGE ÀÁWARDS 


THe question raised in Island Tug & Barge, Ltd. v. Owners of the 
S.S. Makedonia ` was whether it was proper in law for the court, 
when assessing the amount of salvage to be awarded to the owners 
of a salvage vessel, to add to the salvage award a further sum 
representing or “‘ on account of” the tax which the salvors would 
' have to pay under the fiscal laws to which their company was 
subject on the profit shown on the particular service. 

In an earlier case The Telemachus, Tantalus (Owners, Master 
and Crew) v. Telemachus (Owners)? salvage services were ren- 
dered to the Telemachus by a sister ship, the Tantalus. The 
master and crew of the Tantalus put forward a salvage claim, 
: and during the course of the argument Willmer J. himself raised 
the question of tax, asking whether any members of the crew 
would have to pay tax on any award made. The learned judge 
said that he raised the point more particularly having regard to 
the decision of the House of Lords in British Transport Commission 
v. Gourley,? and observed *: **It appears to me that in principle 
the same considerations as apply to an award of damages in 
favour of an injured plaintiff should properly also apply to an 
award of salvage in the case of a plaintiff who has performed 
personal services. . . . In modern conditions it seems to me that 
it would be quite unreal, when one is dealing with personal services, 
to ignore the possible effect of taxation on the amount of the 
salvage award. If one were to ignore it, it seems to me that 
one would be cutting at one of the root principles on which salvage 
is awarded, namely, that, of encouragement to mariners to perform 
services of a salvage nature. If allowance is not made for the fact 
of taxation, it simply means that the reality of the award made 
in cases of this sort is so much the less. In those circumstances 
I have thought it right to take that matter into consideration." 
Accordingly the awards which he pronounced were larger than 
they would have been if he had come to the conclusion that the 
tax element was to be wholly disregarded. 

It is to be observed that Willmer J. was careful to confine 
his observations to the case before him where the claims were 
for ‘‘ personal services by the master and crew. In Island Tug 


1 [1958] 2 W.L.R. 956; [1958] 1 All E.R. 936. 
2 [1957] 1 AU E.R. 72. 

: Hose] A.C. 185. 
4 [1957] 1 All E.R. ap. 78. 


Vor. 21 20 
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& Barge, Lid. v. Owners of the S.S. Makedonia" the services were 
rendered by a salvage vessel maintained on station for the express 
purpose of rendering salvage services and owned by a company 
whose principal business was that of professional salvors, but on 
this point Pileher J. found it quite impossible to distinguish The 
Telemachus, and said*: **If the incidence of personal taxation 
is to be taken into account when the claimants are individuals 
who have actually taken part in this service, it is difficult to see 
why the same concession should not be made to the owner of 
a ship, where he is an individual, whose property has been put 
at risk if his ship has been instrumental in performing the service. 
If the principle applies to a ship owned by an individual, then why 
should the samé concession be refused to a ship owned by a 
corporation? If it applies to a merchant ship owned by a cor- 
poration, then why should it not apply to a salvage ship similarly 
owned ? ”’ 

Pilcher J., however, considered that he was not bound to 
follow the principle applied by Willmer J., for it was his view 
that the learned judge was wrong in taking into account, when 
he arrived at his award, the fact that the master and crew of 
the Tantalus would have to pay tax on the sums awarded to 
. them. Pilcher J. recognised that one of the reasons for awarding 
salvage services on a liberal scale was to encourage mariners to 
assist vessels in distress, and that salvors might feel discouraged 
when they found that they had to pay tax on the profit element 
in the sum awarded to them. But it was not the business of 
the court to defeat or mitigate the effect of the fiscal laws of 
this or any other country more especially where that could only 
be done at the expense of the owners of the salved property. 

It seems difficult to dissent from the view of Pilcher J. that 
this matter should be considered by Parliament if it is felt that . 
salvors should be exempted in whole or in part from liability to 
tax, for, as he observed, the introduction of a tax element into 
salvage awards is both “startling and important." It is to be 
hoped that it wil also be considered by the Law Reform Com- 
mittee which was asked in 19577 to report on the law whereby 
the liability to tax of a person entitled to damages is required 
. to be taken into account in assessing the damages, with particular 
reference to the decision in British Transport Commission v. 


Gourley.® 
E. R. Harpy-Ivamy. 


7 Law Society's Gazette, April, 1957, p. 205. 
8 [1956] A.C. 185. 
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A MATTER or PLEADING 


We are so accustomed to thinking that the technicalities of plead- 
ing are no longer important that it may come as a surprise to learn 
that a party can still lose his case because his counsel has omitted 
a single letter ** s ” in a pleading. 

In Warner v. Sampson * the plaintiff,? the landlord of a house, 
sued the defendant, the executrix? of a tenant who held under a 
ninety-nine-year lease commencing in 1900, for possession on the 
ground of non-payment of rent and breach of the repairing coven- 
ant. The defendant delivered a defence in which, after admitting 
that she was executrix, she denied any breach of covenant and 
concluded ‘* Save and except for the admission herein contained 
this defendant denies each and every allegation in the statement 
of claim as if the same were specifically set out and traversed 
seriatim.” 

The plaintiff thereupon delivered a reply claiming that the de- 
fence disputed the landlord’s title and exercising her right to forfeit 
~ the lease. The defendant sought leave to withdraw her defence, but 
Pearson J. varied the master’s order giving such leave and permitted 
her to amend her defence but not to withdraw it. 

At the hearing Ashworth J. held that the denial of title was 
clear and unambiguous and upheld the plaintiff’s claim to forfeit 
the lease; the right of forfeiture accrued on delivery of the original 
defence-and was not affected by the subsequent amendment. Coun- 
sel for the defendant? pointed out that the defence contained a 
denial of the breach of covenant, and argued that this amounted 
to an implied admission of the existence of the lease and of the 
covenants, but Ashworth J. relied on the fact that the general denial 
cited above excluded only one admission, which must be the ad- 
mission that the defendant was executrix. ** To give effect to the 
contention of counsel for the defendant," said the judge, “ would 
involve adding the letter ‘s’ to the word ‘admission’ . . . or 
substituting some such expression as * save as aforesaid.’ ?? 

He also rejected the argument that the denial of the lease was 
made by & mistake on the part of counsel, preferring to call it a 
lapse or mere forgetfulness. Admittedly counsel overlooked the 
possible consequence of a pleading in the form he drafted, but 
* there is nothing to show that counsel did not intend to draft the 
pleading in the form in which it was delivered, or that he was in 
any way misled.” 

In the result judgment was given for the plaintiff for possession 
of the house without any consideration by the judge of the merits 


1 [19058] 2 W.L.R. 212; [1958] 1,AIl B.R. 44, Q.B.D. 

2 For the purposes of this note I have ignored (a) the subsequent death of the 
laintiff and the order to continue proceedings under Ord. 17, r. 4, and (b) the 
act that the defendant was one of two executors. 

3 The defendant's solicitor and counsel at the hearing were not acting at the 

time the defence wag delivered. 
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of the case.* The defendant may not be the only one to ponder 
on the distinction between law and justice. 


AUBREY L. DIAMOND. 


PavEMENT HAZARDS 


Tue case of Macfarlane v. Gwalter' raises once more the problem 
of liability for repair of the gratings, trap-doors, coal holes and 
cellar-heads which characterise the urban pavement. 

The defendant was the occupier of premises adjacent to the 
highway, which included a cellar receiving its light through a 
grating set in the pavement. The condition of the grating became 
defective and consequently the plaintiff, a passer-by, was injured. 
In her particulars of claim, the plaintiff alleged nuisance at 
common law, and breach of statutory duty under section 85 of 
the Public Health Acts Amendment Act, 1890. The trial judge 
held that the grating formed part of the highway at the time of 
dedication; and, possibly for this reason, the claim at common 
law was not pursued in the Court of Appeal. 

Section 85 (1) of the 1890 Act reads: 


** All vaults, arches, and cellars under any street, and all 
openings into such vaults, arches, or cellars in the surface of 
any street, and all cellar-heads, gratings, lights, and coal 
holes in the surface of any street, and all landings, flags or 
stones of the path or street supporting the same respectively, 
shall be kept in good condition and i and by the owners or 
occupiers of the same, or of houses or buildings to which the 
same respectively belong." 

The court held that the defendant owed a duty under the statute 
to keep the grating in good repair, and that his failure to carry out 
this duty created a nuisance upon the highway, for which he was 
liable to the plaintiff. 

The decision is not controversial, but two incidental comments 
may be made. Firstly, the use of the word nuisance is regrettable 
in that it leads to the type of verbal confusion which the court 
was most anxious to avoid in Murfin v. United Steel Companies, 
Ltd. Statutory nuisance is a term which has even less claim to 
recognition than statutory negligence. It is submitted that the 
action should quite properly be classifled simply as liability for 
breach of statutory duty. Secondly, it must be remembered that 
the Act of 1890 is not necessarily of universal application, but only 


4 Ashworth J. subsequently rejected a claim to relief from forfeiture under s. 146 
of the Law of Property Act, 1995, on the ground that that seotion ion only applied 
to a right of forfeiture under a premo or stipulation in the lease: [1958] 2 
W.L.R. at p. 222; Warner v. Sampson (No. 2) [1958] 1 All ER. 814. 

1 [1958] 1 W.L.R. 268; [1958] 1 All E.R. 181. $ 

2 [1957] 1 W.L.R. 104; [1907] 1 All E.R. 23. e 
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extends to districts in which it has been adopted by the local 
authority. If only for this reason it is still necessary to consider 
the question of liability at common law. 

It may be convenient here to summarise the present 

position: 

1. The immunity of the highway authority for nonfeasance in 
respect of the ordinary surface of the pavement remains 
unimpaired. 

2. At common law, the adjacent occupier owes no duty to 
repair fixed objects which formed part of the pavement at 
the time of dedication.* These become part of the highway 
and are therefore the responsibility of the highway authority, 
which, of course, will only be liable for misfeasance. But it 
is submitted that the adjacent occupier is liable for the 
disrepair of any movable parts used specifically for the benefit 
of his premises, e.g., coal-hole covers and publicans’ trap- 
doors.* 

8. Even in the case of fixed gratings, the adjacent occupier 
will be liable in nuisance for disrepair if the grating was 

. placed in the highway after the date of dedication.’ 

4. In a district where the Public Health Acts Amendment Act 
of 1890 has been adopted, the adjacent occupier owes a 
duty under section 85 to repair all cellar-heads, gratings, 
lights and coal holes which ‘‘ belong ” to his premises. It 
makes no difference here whether the object was placed in 
the pavement before or after the date of dedication.* 

Obviously this simplicity is lost in cases where the injury is 

caused not by a defect in the pavement itself, nor by a detect 
in the grating, etc., itself, but rather by the inter-relation of the 
two. The common example of this is the variation of levels caused 
by the grating projecting above or sinking below the level of the 
surrounding pavement: 

1. Where such variation is caused by the misfeasance of either 
the highway authority or the adjacent occupier, then it 
seems that the party thus in default will be liable.* 

2. Where the variation is caused by the nonfeasance of both 
parties: 


3 The Act may be adopted by all urban authorities, and by Rural District Councils 
with the consent of the County Council. (Ss. 2 and 8, as extended by the 
Rural District Councils (Urban Powers) Order, 1981.) 

4 Robbins v. Jones (1868) 15 O.B.(w.s.) 221. 

5 Bee also the Town Improvement Clauses Act, 1847, s. 78, and the Town Police 
Clauses Act, 1847, s. 98. 

* Maofarlane v. Gwalter, ante. 

T EAM finds some support in Penney v. Berry [1055] 8 All H.R. 182, at 
P. : e 
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(a) If the Act of 1890 applies, then section 85 seems 
wide enough to render the adjacent occupier liable.* 

(b) At common law, if the object existed in the pave- 
ment at the time of dedication, then it will form 
part of the highway and accordingly there will be 
no liability at all.* 

(c) The remaining possibility &t common law is where the 
object was placed in the pavement after the date of 
dedieation. This, however, is the point at which 
authority gives way to speculation. 

T. G. Ison. 


Crean Bruits or Lapine 


Ox November 6, 1957, Midland Bank Ltd. (hereinafter called ** the 
bank ??) received a cable from Arab Bank Ltd. It requested them 
to open an irrevocable credit for £28,000 in favour of British Imex 
Industries Ltd. (f the sellers ") on behalf of Hamzeh Malas and 
Sons, a Jordanian firm (*5the buyers"), in respect of the sale of 
steel rods. On the same day the bank wrote to the sellers informing 
them of the irrevocable credit. One week later, on November 18, 
the bank wrote again stating that the credit was now confirmed by 
them in the following terms: ** We hereby undertake to honour 
all drafts on presentation provided they are drawn and presented 
in accordance with the terms of the credit. It is a condition of this 
amendment that our confirmation commission amounting to £18 
is for your account.” 

The sellers duly paid that commission and, on November 27, 
1957, the goods were shipped. The sellers presented the shipping 
documents to the bank on December 5 but these were rejected. 
Revised documents were prepared but the buyers, dissatisfied with 
an earlier shipment of steel rods received from the sellers, issued . 
a writ against the sellers claiming damages for breach of contract 
on December 9, and on the same day secured from Donovan J. on 
an ew parte application an interim interlocutory injunction restrain- 
ing the sellers from drawing on the letter of credit. On the morning 
of December 10, Donovan J. in chambers refused to continue the 
injunction and later the same day the Court of Appeal upheld the 
judge’s decision.’ Thereupon, on December 10 (the last day of 
validity of the confirmed irrevocable credit) the revised documents 
were presented to the bank. 


8 It is submitted that the spurious argument to the contrary in Penney v. Berry 
is quite untenable. 

® This follows from Robbins v. Jones (ante). 

1 Hamzeh Malas ¢ Sons v. British Imex Industries, Ltd. V [1958] 2 W.L.R. ,100; 
[1968] 1 AU E.R. 262, O.A. N 
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The bank, no doubt aware of the dispute that had arisen, refused 
to pay the sellers on a ground to be discussed below. On the follow- 
ing day, therefore, December 11, the sellers issued a writ against 
the bank claiming payment of £21,468 0s. 8d. under the credit. 
The action came on for hearing before Salmon J. in the Commercial 
Court on December 19, and judgment was given for the sellers on 
December 20, nine days (pace Salmon J.) after the commencement 
of the action.? ** This case illustrates very well," said Salmon J., 
* the speed and convenience with which the commercial community 
can have its disputes determined in this court when it chooses to 
resort to it.” 

The bank refused to pay the credit on the ground that the bills 
of lading were not in order. It is of course well established that the 
utmost care must be taken by the bank before paying: they can 
only secure repayment from the issuing bank “if the conditions 
on which [they are] authorised to accept are in the matter of the 
accompanying documents strictly observed. There is no room for 
documents which are almost the same, or which will do just as 
well.” 3 

In this case the back of the bills of lading bore, in very small 
type, the conditions of carriage. Clause B, which dealt with the 
consignment of iron and steel, required each piece to be distinctly 
and permanently marked with oil paint and each bundle to be 
similarly marked, securely fastened, and metal tagged. Unless 
these requirements were complied with, the vessel was not to be 
responsible for correct delivery. The bank pointed out that the 
bills of lading bore no indorsement confirming that these require- 
ments had been complied with and therefore alleged that the bills 
were not “ clean ” bills of lading. 

The sellers countered with three arguments: first, that the letter 
of credit stipulated that payment would be made against “ bills 
of lading ” and that this did not necessarily mean “ clean ” bills 
of lading; secondly, that, even if clean bills were necessary, these 
bills were sufficient since they bore no indorsement showing that 
clause B had not been complied with; and thirdly, that clause B 
was void, being inconsistent with the Hague Rules. 

As to the first point, the position hitherto has been stated as 
follows: ‘ Whether, without a specific requirement, the seller is 
bound to tender a ‘clean’ bill of lading must be regarded as an 
open question depending on all the circumstances of the particular 
case." * Although Bailbache J. in National Bank of Egypt v. 
Hannevig’s Bank Ltd. expressed the view that a clean bill of lading 


3 British Imex Industries, Ltd. v. Midland Bank, Ltd. [1958] 2 W.L.R. 108; 
1958] 1 All E.R. 264. The quotation 1s at p. 106 (W.L.R.); p. 267 (All E.R.). 
3 Equitable Trust Company of New York v. Dawson Partners, Lid. (1927) 27 
Li.L.Bep. 49, H.L., per Lord Sumner at p. 52. 
4A. G. Davis, The Law Relating to Commercial Letters of Credit, 2nd ed., 
p. 180. Professor Davis suggests that the letter of credit should clearly state 
whether clean billdgare required so as to avoid disputes: ibid., p. 183. 
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was necessary, all three members of the Court of Appeal in that 
case expressed doubts as to the correctness of his decision, but 
without finding it necessary to decide the point. Salmon J., how- 
ever, agreed with Bailhache J. and held that ** when a credit calls 
for bills of lading, in normal circumstances it means clean bills 
of lading.” ‘* No doubt," he went on, explaining the doubts felt 
by the Court of Appeal in the National Bank of Egypt case, 5... 
there may be circumstances when, for instance, business has been 
disorganised by war, in which a credit against bills of lading is 
not necessarily & credit against clean bills of lading." * But it was 
not necessary to decide that point, for here there were no special 
circumstances. 

The second point turned on the meaning of the common expres- 
sion “‘ clean bill of lading." ‘A ‘clean bill of lading ’,” said the 
judge, “‘has never been exhaustively defined, and I certainly do 
not propose to attempt that task now. I incline to the view, how- 
ever, that a clean bill of lading is one that does not contain any 
reservation as to the apparent good order or condition of the goods 
or the packing." " The bills in the instant case described the goods 
as **in apparent good order and condition," and were not “claused ” 
by any statement indorsed on the bill qualifying that description; 
they were, therefore, clean bills of lading.* 

The importance of this part of the decision lies not in the 
definition offered by the judge, but in his rejection of the bank's 
argument that “it was their duty for the remuneration of £18 to 
read through the multifarious clauses in minute print on the back 
of these bills of lading, and having observed . . . clause B, to con- 
sider its legal effect and then to call for an acknowledgment that 
there has been compliance with it." Salmon J. commented: “I 
doubt whether they are under any greater duty to their corres- 
pondents than to satisfy themselves that the correct documents 
are presented to them, and that the bills of lading bear no indorse- 
ment or clausing by the shipowners or shippers which could 
reasonably mean that there was, or might be, some defect in the 


goods, or their packing.” ° 


5 (1919) 1 LI.L.Bep. 69, per Bankes L.J. at p. 70; Scrutton and Duke L.JJ. 
at p. 72. Also reported in 8 Legal Decisions Affecting Bankers, at p. 219. 
[1968] 2 W.L.R. at p. 107; [1958] 1 All E.R. at p. 268. r 


7 Ibid. 
8 In Restitution Steamship Co. v. Sir John Pirie £ Co. (1889) 61 L.T. 880, at 
p. 888, Cave J. said: ". .. & clean bill of lading is a bill of lading which 


contains noning in the margin qualifying the words in the bill of ladm 
itself. . . . '" Cf. Channell J. in Compania Naviera Vasconsada v. Churchill 
d Sim [1906] 1 K.B. 287, at p. 247. The English and American authorities 
are collected in ‘* What is a ‘ Clean ' Bill of Lading?—4A Problem in Financing 
International Trade” by Daniel C. Draper (10561) 87 Cornell L.Q. 56. See 
also A. G. Davis, op. cit., p. 180, n. 1. 

[1958] 2 W.L.R. st p. 108; [1958] 1 All E.R. at p. 269. This agrees with 
ihe view ressed obiter by Scrutton L.J. in National Bank of Egypt v. 
Hannevig's Bank, Ltd. (1919), as reported only in 8 Legal Decisions Affecting 
Bankers, at p. 214. : 
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It is perhaps unusual for a bank to attempt to convince the 
court that it is under an obligation more stringent than that alleged 
by the other party. Had the court accepted the bank’s contentions 
as to the extent of its duties, some qualification in the terms of 
future letters of credit would no doubt have been necessary for the 
protection of banks. Salmon J.’s decision may therefore be wel- 
comed as being in accordance with both common practice and 
common sense. 

The judgment of the Court of Appeal in refusing the buyers an 
injunction against the sellers also recognised the importance of the 
practice of the banker’s commercial credit. As Jenkins L.J. said: 
**, . . it seems to be plain that the opening of a confirmed letter of 
credit constitutes a bargain between the banker and the vendor 
of the goods, which imposes upon the banker an absolute obligation 
to pay, irrespective of any dispute there may be between the parties 
as to whether the goods are up to contract or not. An elaborate 
commercial system has been built up on the footing that bankers’ 
confirmed credits are of that character, and, in my judgment, it 

.would be wrong for this court in the present case to interfere with 

that established practice." !* Despite the fact that the buyers 
were seeking an injunction against the sellers, treating the letter 
of credit as no more than part of the price, and not against the 
bank, the application was refused." 

Finally, to complete the account of the action against the 
bank, it must be mentioned that Salmon J. agreed with the sellers 
on their third argument too, and held that clause B went further 
than Article IV, rule 2, of the Hague Rules. That being so, it 
was, in so far as it went beyond that rule, void.” 


AUBREY L. DIAMOND. 


EmrLover Resronsismiry For Sare Toors 


Davie v. New Merton Board Mills, Lid.* is a case of remarkable 
interest and considerable importance. It involved the scope of 
employer responsibility at common law for injuries sustained by 


10 Hamzeh Malas & Sons v. British Imes Industries, Ltd. [1958] 2 W.L.R. 100, 
102; [1958] 1 All E.R. 262, 268. 

11 Both Jenkins and Sellers L.JJ. thought that there was no lack of jurisdiction to 
nt an injunction in an appropriate case, as, for example, where there was 
ud. 

12 Enacted in the Carriage of Goods by Sea Act, 1024, s. 1, and Sched., providing 

that ‘‘ Neither the carrier nor the ship shall be responsible for loss or damage 


arising or resulting from . . . (n) Insufficiency of packing; (o) Insufficiency or 
inadequacy of marks." 

13 Art. IIT, r. 8: '* Any clause . . . in a contract of carriage relieving the carrier 
or the ship from liability for loss or damage to... gooda arising from 


negligence, fault or failure in the duties and obligations provided in thus Article, 
or lessening such liability otherwise than as provided in these Rules, shall be 
null and void and of,no effect.” 

1 [1958] 2 W.L.R. 21g also reported in [1958] 1 All E.R. 67. 
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workmen in their employment. The workman in this case was 
injured when knocking out a metal key by means of a steel ** drift ” 
and hammer. The drift had been badly manufactured, being made 
of a steel that was excessively hard and consequently liable to 
fracture when struck in the normal way with & hammer. In this 
case it splintered off into the plaintiff's eye. On the evidence it 
was held that the manufacturer had been guilty of negligence in 
making the drift. The defendant's employer had purchased the 
tool ready-made not directly from the manufacturer but through 
a firm of reputable middlemen. Was the employer liable to pay 
damages for breach of the common law duty to take reasonable 
care to provide his workmen with **proper appliances," here, 
sound tools? 

The fact that, since Donoghue v. Stevenson, the manufacturer 
is clearly liable in damages to the injured man does not make the 
question entirely an academic one.' The employer is at hand, 
known to the workman, covered by private insurance; the manu- 
facturer is remote, unknown to the workman, may be insolvent, 
may or may not be insured, may even be, as Pearce L.J. pointed 
out for another purpose, a company that has ceased to exist. 
So, is the employer responsible? "The Court of Appeal held, by a 
majority of two to one, that he is not. 

At common law, the employer must take reasonable care for 
the safety and health of his workpeople. Out of this general duty 
have crystallised a number of specific duties including the duty 
to provide safe premises and the duty to provide proper appliances. 
It is well established that this duty to take reasonable care con- 
tains a large element of strict liability. If an employer employs 
a contractor to build or repair for him a factory or power station 
or other industrial or business premises, the employer as well as 
the contractor himself is legally responsible for the latter’s negligent 
work, even though the employer took every care to engage a highly 
competent and reputable contractor and whether or not the em- 
ployer was able to check the quality of the work when completed. 
A workman of the employer who is injured through a defect in the 
contractor’s work will have his common law remedy for compen- 
satory damages as well as his claim for subsistence benefit under 
the National Insurance (Industrial Injuries) Acts. The damages 
for breach of the employer's ** personal " duty will be met by the 
employer’s insurance company, the premiums forming part of 
business overheads, and the fault (if any) of the employer may be 
reflected in the future terms of the insurance policy. At the same 
time, the individual solely or principally at fault may be reached 
through third-party proceedings in tort. This is a scheme of things, 
combining the principle of social security with that of individual 


2 Pace Parker L.J., at p. 47. ò 
3 At p. 50. (7 
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responsibility for individual fault, that is, in my respectful opinion, 
a just, if complicated one, fully recognising, in the sphere of 
employment, the “inevitable accidents”? of a highly geared 
industrial society. 

' However, in Davie’s case, it was the provision of proper 
appliances, not safe premises, that was at issue. If a manufacturer 
is engaged to make tools to the employer's specification, the situa- 
tion is plainly identical with that of the contractor to build or repair 
premises. But, if the employer obtains his tools ready-made from 
the manufacturer directly or through a middleman, the employer 
may then be said to deal not with an independent contractor but 
with an independent supplier. 

Jenkins L.J., the dissentient in Davie’s case, after a convincing 
analysis of the authorities, concluded, albeit reluctantly,‘ that the 
distinction between contractor and supplier is without legal differ- 
ence, that the employer's duty “is an absolute duty to take 
reasonable care which can be discharged only by showing that all 
reasonable care has in fact been taken to ensure the soundness of 
the tools provided, and not by showing that the employer entrusted 
to somebody else the taking of all reasonable care, or assumed 
that somebody else had taken all reasonable care, to ensure the 
soundness of those tools." * Later, the learned judge added: 
** The duty remains a duty of reasonable care, but the obligation 
to take that degree of care per se or per alios is an absolute 
obligation." $ 

This, in my respectful opinion, is a true evaluation of the pre- 
ceding English and Scottish authorities. The statements of the 
House of Lords in Wilsons and Clyde Coal Co., Ltd. v. English? 
amount to this; so, preponderantly, do the statements of the Court 
of Session in Bain v. Fife Coal Co.* and Macdonald v. Wylie®; so 
does the decision of Goddard L.J. (as he then was) in Paine v. 
Colne Valley Electricity Supply, Ltd.!*; and so too does the decision 
of the Court of Session in Donnelly v. Glasgow Corporation, 

However, the majority in Davie’s case saw fit to draw a line 
between obtaining a tool to specification from a contracting manu- 
facturer and obtaining a tool ready-made from a middleman sup- 
plier. On the question whether it would have made any difference 
had the ready-made tool been procured direct from the manu- 
facturer, the judgments of the majority are impossibly difficult 
to fathom. 


“At p. 40. 5 At p. 88. 

* At p. 40. 

T [1988]. A.C. 57. 

5 1985 S.C. 681. 

* (1898) 1 Fraser (Ct. of Sess.) 889. 

10 [19038] 4 All E.R. 808. 

11 1953 8.C. 107. 

12 At p. 49 (semble, would not make a difference); at p. 47 (semble, would make 
& differens); at p.450 (ımphedly, would make a difference); and at p. 61 
(leaves question in air). 
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Be this as it may, Parker and Pearce L.JJ. found they could not 
construe the statements of the House of Lords or the Scottish courts 
to cover the purchase of ready-made tools. In such a case, the 
employer was not personally responsible for the negligence of the 
manufacturer but responsible only for the personal negligence of 
himself or his servants: ‘‘if the defendant purchased the tool from 
suppliers or manufacturers whom they had reason to believe were 
unreliable, or if the defect was patent to the defendants or one 
which they ought to have suspected, the position might be differ- 
ent.” 1° Another reason Parker L.J. adduced for rejecting the 
claim was that, ** such a duty would be one incapable of performance 
in that the master would have no control over the processes of the 
. ultimate manufacturer." !* But, what control has an employer 
over the work of his independent contractors? If, on the other 
hand, **control?' refers to right of legal redress, the employer, 
though not in contractual relations with the manufacturer, still has 
a right of indemnity in tort against him. With respect, this 
particular reason is utterly mystitying. 

Again, Pearce L.J. employed two contributory arguments to 
support the view of the majority, neither of which is, with 
respect, at all convincing. One was a reference to the adverse 
consequences of following Jenkins L.J. in an unlikely and extreme 
hypothetical case: ‘‘ Such a concept would presumably make an 
employer liable if he bought a factory which through the negligence 
of the original builder years before had a defect (undiscoverable 
by reasonable examination when once the building was completed) 
which subsequently harmed his employee." !* It must be observed 
that there is little connection between this situation and the acquisi- 
tion of goods, and it might also be observed that, from the viewpoint 
of the social security principle, the building case is precisely the 
kind in which responsibility should be fastened on the employer 
(and his insurance company). i 

The other argument of Pearce L.J. was that the employer's duty | 
was to ** provide"? proper appliances, not “‘ make """them.'* This 
suggested distinction is, with respect, quite astonishing, in view 
of the settled rule that reasonable care in providing safe premises 
refers to and includes reasonable care in building or repairing 
them. Similarly, reasonable care in providing proper appliances 
clearly refers to and includes reasonable care in making or pro- 
curing them. 

It should be added that only slight weight was accorded by the 
majority to the decision of Finnemore J. in Mason v. Williams, 
that an employer is not responsible for the negligence of a reputable 


13 At p. 42. 

14 Ibid. 

15 At p. 60. 

16 At p. 48. 

17 [1955] 1 W.L.B. 649: referred to at p. 48. 
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manufacturer from whom he had bought a ready-made but defec- 
tive tool. This attitude to Mason’s case was only right, seeing 
that Finnemore J. gave his view of the law on this very important 
matter without the citation of cases by counsel, without reference 
to any cases in the judgment, tout court without any attempt at 
reasoned justification. 

Finally, it should be noted that Parker L.J. expressed the belief 
that if they were to impose liability on the employer ‘‘it would 
be a retrograde step towards the theory of liability without negli- 
gence,” ** a statement which should probably be taken as a serious 
indication that the principle of social security in the law of torts 
relating to industrial injuries no longer finds favour with a section 
of the judiciary. 

Leave to appeal was granted. A decision of the House of Lords 
on this issue would be most desirable. It remains to be seen whether 
the House of Lords will approve limiting the responsibility of 
employers (and their insurance companies) along the line drawn 
between tools made by a manufacturer to the order of the employer 
and tools bought by the employer ready-made: a line described 
by Jenkins L.J., with little exaggeration, as ‘‘ an irrational and 
intolerable refinement.’’ 1 

C. GRÜNFELD. 


COMPANIES Ownine Tuxi& Own SHARES 


Re Castiglione’s Will Trust * again raises the problem of a company 
owning its own shares. Since the case of Trevor v. Whitworth ? 1t 
has been clear law in England that a company cannot purchase its 
own shares or in any way become a member of itself. The expressed 
reason is that this would amount to a reduction of capita] impliedly 
prohibited by the Companies Acts. This may be a valid reason but 
it is not an explanation of policy. Why do the Companies Acts 
prohibit the teduction of capital? The explanation, plainly, is 
because it is believed, rightly or wrongly, that maintenance of the 
capital yardstick is an essential protection to the creditors of a 
limited liability company. Hence on the introduction of redeem- 
able preference shares provisions were inserted in the Act securing 
the maintenance of the pre-existing nominal capital through the 
institution of & capital redemption reserve fund.? 

The arguments in favour of this rule are clearly strongest when 
the company actually purchases * its own shares, for then there 


18 At p. 2 

19 At p 

1 tees à 9 W.L.R. [1958] 1 All E.R. 480. 

2 (1887) 12 App.Cas. p H.L 

3 Companies Act, 1948, s. 68. 

4 Or in ihe former holder some benefit such as a release of the uncalled 
liab Bellerby % Rowland & Marwood S.S. Co. [1902] 2 Ch. 
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> -` is a retur of capital to ‘shareholders. ` : ‘Moreover, in such a: “case 
_ -there are additional practical objections probably-of greater moment _ 
<I than the rather doctrinaire objections to reduction of capital as such.. 
. -Jf the company traffics in its-own shares it is likely to result either- E 
:777 in a “ watering "" of the value of the remaining shares t t the price..- | 
c "paid i is too high) or in an increase of the value of remaining shares E E 
. if the price paid is too low. The latter alternative, though: prima ` os 
- facie unobjectionable, has undesirable overtones’ because it will ` 
-& » often mean that the directors of the company are taking ‘advantage’ M 
` of their inside. information .to increase the value of their own- : 
P holdings = aag doing so by using the company’s money, not their, ue i 


own. 5 a 
AT None of thése objections applies when the company doluntarily. . 
bs ^ acquires its own shares. - Nevertheless it is clear that it cannot; 


légally do this if-the shares are actually transferred to it and thereby : ^.^ 
. disappear. This is a reduction ‘of capital which is forbidden. But .. 7 
. desit permissible for the shares to be voluntarily „transferred -to'. 
. trustees for the company? There is then no trafficking i in the com- - 
- pany's sharés. This being so it was held in Kirby v. Wilkins? that- 
. -there was no legal objection-to this course, and;this decision has now - ku 
- - been followed by Danckwerts J.-iti Re Castiglione? 8 Will Trust.* - 
Pe “Notwithstanding these two decisions it is submitted that there - 
are in-reality potent reasons why this-should be forbidden. First, it~ 
-is surely Objectionable that a company should be allowed to control” - ~~ 
*- - the votes of its own shares? . This, indeed, is fully recognised i in, the. ENS 
,U.S.A. "There, in general, a purchase by a company of its 'own- z 
shares is permitted; but ‘treasury shares," as they are called, : 
_ cannot be voted. In other words the U.S.A. -recognises (rightly it 
- is thought).that the voting objection is the most serious objection , 
: of all.” It was the effects on voting power which led to. Kirby.v. 
Wilkins and it caused the learned judge (Romer.J:) some concern. ` ~~ 
- He decided, however, that. English law recognised-no objection. ~~ 
2 ` The judgment: in Re Castiglione's Will Trust contains no suggestion ' ` 
that there might be anything undesirable in voting the shares. The. 
~ -only concern of the learned judge was to ensure that the trustees of - 
“the shares should be- existing members of the private company. sat NC 
' . Jt seems, therefore, that.the device which has now been recog- ^ .- 
^ mised could be used to separate ownership and control:even more *-_~ 
i effectively . than non-voting ordinary shares. It is unlikely that 
-'. much use will ever be made of the device in the case. of publie ^. 
mn companies; ; it is in the case of private ones that it is more likely — 
, to be ‘adopted, Suppose ‘a controlling shareholder of‘a private ` + 
^;'" .eompany wishes the other members of his family who are share- 
holders to “own” the company but to have no * control ? over -- 
dts directors. He ean Cou this by leaving his _contiolling - s 
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` shares on trust for the company. The directors will then be free 
from any outside control except that flowing from their fiduciary 
duties and from such remedies as section 210 of the Companies Act 
and the investigatory powers of the Board of Trade. 

More serious, perhaps, is the possibility of using this device for 
tax evasion purposes. The **Chancellor's Umbrella, which has 
hitherto protected ** controlled ** companies from the likelihood of a 
surtax direction if they do not distribute a reasonable amount of 
their profits, has now been removed,* and surtax directions are 
likely to play a more important role than they have since before 
the War. But cannot a coach-and-horses now be driven through 
the statutory provisions? A and B own all the 1,000 shares of a 
private company. They create a trust of 998 shares in favour of 
the company merely retaining one share each. Thereafter the com- 
pany distributes all its profits by way of dividend. All but one 
five-hundredth of the profits will be repaid to the company and, in 
effect, ploughed back. But how can a surtax direction be made? 
The company has “ distributed by way of dividend all that it is 
entitled to do.* 

The full implications of this device do not yet seem to have 
been thought out. It may be a matter that will require attention 
from the next Company Law Amendment Committee. 


L. C. B. G. 


Divorces, MATRIMONIAL Homes AND INJUNCTIONS 


Te recent Court of Appeal decision on the interlocutory motion 
in Gorulnick v. Gorulnick * concerned the question that we have seen 
- cropping up so many times in recent years—the right to occupy the 
matrimonial home. "The plaintiff had filed a petition last September 
claiming a divorce for her husband's cruelty; the defendant had 
denied it; and the wife then asked the court to restrain him from 
living or remaining in the matrimonial home. Let us take a look at 
each ground of her claim and the reasons of the court ? for refusing 
to grant the injunction. 


7 Under Income Tax Act, 1952, ss. 94b et seq. 

.* Hansard, 1957, Vol. 574, Col. 225 (written answers). 

? While profits tax remains weighted against distributed profits the obvious 
danger is that after a time a heavy profits tax lability will be incurred. The 
annual profits will increase in geometrical progression and semble the repaid 
dividends could not be regarded as franked investment income so as to escape 
profits tax. Once the annual profits become sizable it would be well to wind 
up the company and start again with a new one. (Presumably on & winding 
up the individus! shareholders will take all the assets?) owever, if the 
proposals in the 1958 Budget are put ınto operation the distınction between 

istributed and undistributed profits tax will disappear. 

[1958] P. 47: also reported at [1958] 2 W.L.R. 58; [1958] 1 All E.R. 146. 

2 Hodson and Morris pe 
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It was, of course, entirely within the discretion of the trial judge * 
whether he would grant the injunction or not. His refusal naturally 
goaded the wife into an appeal—not on the ground that he had 
taken any wrong factors into account, but rather that he, had 
simply exercised his discretion in the wrong way. Her counsel 
put these arguments to the court: 

First, that the home was her property and that section 12 of 
the Married Women’s Property Act of 1882 gave her the right to 
protect and secure it against her husband. But counsel did not 
press this point, and neither judge was willing to base his judgment 
on that section. As Shipman v. Shipman? had shown quite con- 
vincingly, the section did not give her the right to treat her husband 
as if he were a stranger—at least so far as the matrimonial home 
was concerned—and so, for practical purposes, the discretion given 
both by section 17° and by the practice of the Divorce Court in 
such a case" could be brought into play. Happily, therefore, the 
court did not have the frighteningly antiquated task of having to 
apply strict legal rights to an intimate domestic situation. 

Secondly, she wanted her husband out of the house because she 
was afraid of him. Her petition, it should be emphasised, was 
based on cruelty, and she had medical evidence to show that her 
present state of health might fairly be attributed to the cruelty she 
alleged. But, of course, her husband had denied it, and since the 
question could not be decided until the petition was heard, the court 
now preferred to push it into the background. In no case cited to 
them, they said,* had a court ejected a husband who had been living 
in the house up to the making of the application: where, on the other 
hand, he had left his wife and then ** attempted to return in order 
to put himself in a position in which he is or may be thought to be 
wrongly disturbing the status quo," ° the court had the right to 
keep him out. Are we to believe, then, that a husband may be 
cruel to his wife, refuse to leave her house, refuse to let her leave, 
and then, when she petitions for a divorce from him, get the sancti- 
monious blessing of the court to stay in her house and torment her? 
Admittedly, the husband’s cruelty and the likelihood of his using 
*€ persuasion" to make his wife drop her suit were not proved in 


3 Wallington J. 

4 See per Hodson L.J. at pp. 50-01; per Morris L.J. at p. 58. 

5 [1924] 2 Ch. 140. 

The discretion can be exercised even in a suit nof brought expressly under it: 
see Bashall v. Bashall (1804) The Times, November 21 (affirmed on a different 
point (1894) 11 T.L.R. 152). Approved by the Canadian Supreme Court in 
Minaker v. Minaker [1949] 1 D.L.R. 801, 805, 809. Cf. per Birkett L.J. 
in Woodcock v. Hobbs [1955] 1 All E.R. 445, 460, and for an application under 
s. 17 in circumstances similar to the present, see Stewart v. Stewart [1048] 
1 K.B. 507. 

Willmott v. Willmott [1921] P. 148, 145, per Hill J. 

Bee per Hodson L.J. at p. 51. li 
At p. 61. Bee Teakle v. Teakle (1955) 66 T.L.R. (Pt. 2) 688; Silver- 
stone v. Silverstone [1958] P. 174. N 
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this case *\—but why should not a court think it worth while to 
provide against the possibility that these claims were true? !! After 
all, the spouses’ relationship had sunk to the level of litigation, 
the wife had vowed never to live with her husband again whether 
or not she got her divorce, and there was the possibility that the 
divorce might be granted—so was it not really a disregard of the 
potentialities of the situation to refuse the wife the right to live 
her life privately, at least until the trial, free from the possibility 
of interruption and coercion by her husband? 

Thirdly, indeed, pushing this line of argument even further, the 
refusal would most probably have the effect to which Hodson L.J. 
alludes in his judgment ?—that of forcing the wife to leave her 
home until the petition was heard. Hodson L.J. did not “ think 
it right to arrive at that conclusion "—but if the wife had vowed 
never to live with her husband again, it is difficult to see what else 
could happen! If she had waited until fear and ill-health had 
driven her away and then sought the injunction, she would have 
been in a position very similar to that of the plaintiff wife in Boyt 
v. Boyt. The court put her back into her home and excluded her 
husband, despite the fact that her allegation of cruelty was un- 
proved and denied by him, clearly foreseeing the possibility that 
he might interfere with the prosecution of her petition. 

Finally, a lame argument that the court did not even feel 
inclined to give page space in its judgments. If the wife had to 
keep on living with her husband there was the possibility that he 
might raise this seeming condonation of his cruelty as a bar to 
her petition. Of course he might—but as the essence of condona- 
tion is that the injured party should receive the other back 
voluntarily and forgive him his previous abuse of the marriage, 
the Divorce Court could hardly consider the Court of Appeals 
virtual compulsion to cohabit as indicating this. 

A strange situation. Admittedly the couple had the duty to 
live together,as long as they could and until one gave the other 
some excuse for leaving. But where their relations have sunk to 
the pitch of litigation, no court will help the course of reconciliation 
by trying to force the wife to take her husband back against her 
wishes.5 If there is any reconciling to be done, they will do it 


10 And in not all the cases cited here has the cruelty been substantiated more than 
by a denied allegation. 

11 Could not evidence of the possibility of '' persuasion " at least have been 
introduced without usurping the duties of the Divorce Court? 

12 At pp. 51-52. 

13 [1948] 2 All E.R. 486. 

14 Though there was here the additional fact of the children's welfare to be 
considered. Since the court wanted the custody to go to the wife, it also 
allowed her to move back to their home for their sakes. 

15 Only once does either of the judges mention the question of reconciliation: 
seo Hodson L.J. at p. 51. Clearly, if this is what they had in mind, the 
result outlined in the third argument above would seem to point out the 
futility of the coursegthey chose. 
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themselves, whether they are living together or a hundred miles 
apart. 
Avan MILNER. 


Tue Homcme Act, 1957, AND DrIMINISHED KESPONBSIBILITY—AN 
ABDICATION OF RESPONSIBILITY ? 


Wuen Parliament last year introduced into the English law of 
homicide the doctrine of diminished responsibility, which had been 
accepted in the Scottish courts in the nineteenth century, it was 
clear that certain questions would have to be answered concerning 
the exact scope and effect of the doctrine. The first year of the 
working of the Homicide Act, 1957, has produced some clarification, 
and on the whole the doctrine has been applied with discrimination 
and has worked reasonably well. The case of R. v. Spriggs,’ how- 
ever, shows that the judges are disposed to leave the jury almost 
complete discretion in such cases, even where there is a sharp 
difference of opinion over the meaning of the section, and it is 
submitted that this leaves the matter in a rather unsatisfactory 
state.” 

The case concerned the murder of a barman of a public-house 
by one of the customers, a young man of twenty-nine, who had 
earlier in the evening been caught by this barman leaving the 
premises with an advertisement sign under his arm which he had 
wrongfully taken. The barman had ejected him onto the car 
park, and when later the same evening. he went to the door in 
answer to a knock, the barman was shot several times by Spriggs, 
and died immediately from his wounds. The next morning police 
officers found Spriggs at home suffering from an overdose of drugs. 
He admitted the killing. 

At the trial at Birmingham Assizes, Spriggs was found guilty 
of capital murder and sentenced to death. The defence had con- 
tended that he was suffering from diminished resporfsibility within 
the meaning of section 2 of the Homicide Act, 1957.° There was 
medical evidence to show that the accused had suffered from a lack 
of ability to contro] his emotions, and Lord Goddard C.J. in the 
Court of Criminal Appeal observed that he ** certainly had a history 


1 [1958] 2 W.L.R. 162. Also reported in [1958] 1 All E.R. 300. 

3 The case of R. v. Matheson [1968] 1 W.L.R. 474, shows that the Court of 
Criminal Appeal will quash a conviction for murder and substitute a verdict 
of manaledehior where ın its opinion the verdict of the j could not be 
supported having regard to the evidence. This decision qualifies the effect of 
R. v. Spriggs somewhat, and may be reviewed m a subsequent number of 
this journal. 

Homicide Act, 1957, s. 2 (1). '' Where a person kills or 18 a party to the killing 
of another, he shall not be convicted of murder if he was suffering from suc 
abnormality of mind (whether arising from a condition of arrested or retarded 
development of mind or any inherent causes or induced by disease or injury) 
as substantially impaired his mental responsibility fo» his acts and omissions 
in doing or bemg a party to the killing.” LY 
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showing that he was of a somewhat unstable character.” The 
prosecution had contended at the trial that ** abnormality of mind ” 
in section 2 (1) of the Homicide Act, 1957, was limited to deficiency 
in intellect and could not include the various types of mental con- 
dition from which the accused had suffered for a long time, that 
the appellant had a high intelligence quotient and could not 
therefore be suffering from abnormality of mind. The defence had 
argued that the section was wide enough to cover unstable persons 
like the accused. 

The trial judge in summing up on this question gave the jury 
a copy of the section to look at, and told them it was for them to 
decide whether or not the accused suffered from such an abnormality 
of mind as substantially to impair his mental responsibility. 
To enable them to come to their decision he went meticulously 
and carefully through the evidence given on one side and the other. 
The basis of the appeal was that he did not give a sufficient direction 
as to the meaning of the expression “ abnormality of mind” or 
" mental responsibility,’ and did not give the jury sufficient guid- 
ance concerning the mental states which fell within the section, 
especially in view of the prosecution's contention that the section 
bore a limited meaning, and was confined to cases of deficiency of 
intelligence. Where there were rival interpretations of the meaning 
of the section, it was incumbent on the judge to give the jury 
guidance. They should have been told that the function of the 
mind was not limited to intelligence, that the mind was also the 
seat of the emotions, and that it was not for them to draw a dis- 
tinction between intelligence and emotion but simply to decide 
the degree of impairment of mental responsibility. 

Lord Goddard in the course of argument pointed out that the 
doctrine of diminished responsibility had been borrowed from the 
law of Scotland, where the judges had always found it a difficult 
matter to explain to the jury. In his judgment on behalf of the 
Court of Criminal Appeal, Hilbery and Salmon JJ. concurring, the 
` Lord Chief Justice observed that the trial judge was quite right to 
leave the question to the jury, because there was evidence which 
might have justified the jury in finding that this was a case of 
diminished responsibility. **But the evidence was not such as to 
compel the jury to find that way; there was evidence on the other 
side and we cannot see that a judge dealing with this matter can 
do more than call the attention of the jury to the exact terms of 
the section which Parliament has enacted and leave them to say 
whether upon the evidence they are satisfled that the case comes 
within the section or not. When Parliament has defined a particu- 
lar state of things, as they have defined here what is to amount 
to diminished responsibility, it is not for the judges to re-define or 
attempt to re-define the definition. The definition has been laid 
down by Parliament and it is a question then for the jury. It is 
a question of fact Jn any particular case as to whether the jury 
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find that the defendant’s evidence brings him within the section or 
whether it does not.? 

His Lordship cited the judgment of Lord Cooper in H.M. 
Advocate v. Braithwaite* as an example of the difficulties experi- 
enced with the doctrine in Scotland. He noted that the Lord 
Justice-Clerk did not go into nice distinctions between mind and 
emotion or intellect and emotion, and that ‘f one has to remember 
after all that juries are not drawn from university professors or 
university dons. They are ordinary men and women, and would 
it not only be confusing them if one went into metaphysical and 
philosophical distinctions between what is emotion and what is 
intellect and matters of that sort? ’’ It was held that there had 
been no misdirection by the trial judge, and the appeal was 
- dismissed. Subsequently the capital sentence was commuted. 

The question arises whether this decision involves an abdication 
of responsibility on the part of the judges in interpreting and 
developing this new defence of diminished responsibility. It would 
seem that in future, rather than sort out the difficult issues con- 
cerning emotional instability and psychopathic personality and 
criminal responsibility, and help the jury to reach a sensible 
decision, the trial judge must withdraw from the discussion, fold 
hands, quote the section, and leave it to the jury. The consequence 
will be that the jury will be cast adrift **in a shoreless starless 
sea’? at the mercy of conflicting views concerning the scope of 
the new defence, and without any authoritative interpretation 
or guidance from the judge. Admittedly juries are not drawn 
from the ranks of university professors or dons (heaven forbid) 
but it is submitted that it is precisely because they are not so 
constituted that they need guidance, and it is essential to give 
them a reasoned and simple explanation of the law. If the judge 
is not going to do this, will it be left to the prosecution to 
advance its own interpretation? After this case, will it be open 
to the prosecuting counsel to put forward a limited view of the 
scope of the defence of diminished responsibility? “Probably not. 
The duty of the prosecution should surely not go further than that 
of the judge, and extend to defining or re-defining the section. If 
in future the judge and the prosecution abstain from making their 
own. observations, are the jury to be left at the mercy of the defence 
counsel and his interpretation? If this extreme is rejected, then 
either the prosecution must be free to put forward a semi-official 
and unauthorised view of the scope of the defence, or the judge 
must assume again the responsibility which this decision appears 
to require him to surrender. It is to be hoped that eventually wiser 
counsels will prevail, and proper guidance will be forthcoming from 
the bench concerning the meaning of the section. This unprecedented 
and wholly unwarranted abdication of responsibility should be 


reversed. 
J. E» HarL WinLIAMS. 
4 (1045) 8... 58. 1 w 


~ CORRESPONDENCE 


Tae Eprron, 
The Modern Law Review. 


January 29, 1958. 
Sir, 


Although I read the article by Mr. N. Simon Tessy: “Is a Discretion 
Statement Necessary" in your January issue with considerable interest, I feel 
that his conclusions may not be sound. i 

He says “Such a statement (a discretion statement) if it ever did serve a 
useful purpose does not do so now.” This may be true where the only issue 
at stake 15 whether or not & “discretionary decree” for dissolution should be 
pronounced. In a great number of suits, however, the discretion statement 
becomes important after the decree i8 made absolute. 

For instance, in an undefended suit for dissolution brought by the wife who 
requires the exercise of the court’s discretion, the husband can obtain access to 
the discretion statement on her application for maintenance notwithstanding 
that he has not defended the proceedings, providing, of course, he has entered 
an appearance (per Barnard J. confirming & Registrar's decision in L. v. L. 
unreported). The contents of the discretion statement can then be relied on by 
the husband as evidence in support of a submission that the conduct of the 
wife was such that the provision to which she might have been entitled should 
be reduced (J. v. J. [1955] P. 215 and Duchesne v. Duchesne [1951] P. 101). 

It would appear that in such a suit the discretion statement does serve a 
useful purpose as it brings to light, in a readily accessible form, matters which 
in a great number of suits go to the really important issue at stake. If the 
courts cease requiring a full and honest discretionary statement before they 
grant a discretionary decree a party might be deprived of valuable evidence at 
& later stage. 

The protection afforded to the statement by the sealed envelope &ppears 
greater than the alternative which might require that the party seeking dis- 
cretion should in maintenance proceedings be put to proof on affidavit whether 
he or she was not guilty of such conduct as is contemplated by say section 19 
(2) of the Matrimonial Causes Act, 1950. 

Yours faithfully, 


E J. F. KELEMEN. 
Kenton, Middlesex. 
= 
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REVIEWS 


Tur Nature or Lega, ARGUMENT. By O, C. JENSEN, Professor 
of Philosophy, University of Natal. [Oxford: Basil Blackwell, 
Ltd. 1957. xv and 166 pp. 18s. net. 


Tar author of this book claims “that the nature of legal argument has been 
misrepresented in juristic writings, and that therefore there is a need for a 
re-examination from a new standpoint of the kind of concepts, rules and methods 
of reasoning used in deciding legal cases.” 

Part I opens with an exposure of the not uncommon idea among lawyers 
that “logic” means syllogistic reasoning and is a narrow, rigid mode of reason- 
ing inadequate for the judicial task. Professor Jensen reminds us that syllogistic 
reasoning is not the whole of logic and is not the part most important for the 
lawyer. The easiest bit of the journey to a legal conclusion is usually the formal 
deduction: * All S is P; X is S; therefore X is P." What is really difficult is 
to decide whether or not X is S, whether, for instance, the object under advise- 
ment is or is not a Rylands v. Fletcher object. “Legal reasoning revolves 
mainly around the establishment of the minor premise.” The main problem 
for the lawyer is the problem of classification and this also is a logical problem. 

So far, so good, but we could wish that Professor Jensen, being a philosopher, 
had gone on—perhaps following the lines of E. H. Levi’s brilliant Introduction 
to Legal Reasoning (1948)—to give us a philosophical account of the mechanism 
required for “a moving classification system.” Instead, he concludes his 
Part I with a short chapter instructing the lawyer in the nature of Deduction, 
which he has just said to be of little legal importance, and of Induction, which 
he tells us is not involved in legal judgment at all. On this latter point his 
argument seems sheer question-begging. “ Induction,” he begins (p. 28), *is' 
a procedure for arriving at naturel laws, and at other generalisations, which 
state how events are related. From these general statements we can predict 
and anticipate events.” On this definition he constructs a long reductio ad 
absurdum somewhat as follows: If a judge by Induction reaches a general 
rule that, given certain facts, a court will decide in favour of P, and if the 
relevant necessary facts are present in the case before him, that judge may 
“ predict” that the decision in the case before him will be in favour of P, and 
he will then have to “ wait passively ” to see what the decision (hfs own decision !) 
will be, to find out whether or not it supports his general rule; but this is a 
ludicrous account of the judicial process; therefore judges do not use Induction. 
Professor Jensen might have employed his energies more fruitfully if he had 
accepted that, whatever be the definition of Induction properly so-called, our 
judges do employ some sort of thought-process which moves from particular 
to general, and had tried to give us a philosopher’s account of this process. 
Once again he might have found some guidance in E. H. Levi. 

We pass to what from the chapter headings we should expect to be the 
most novel and exciting part of Professor Jensen’s work. This is a philosophical 
analysis of the reasoning in actual cases from the reports, English, American 
and South African, eleven cases being chosen on contributory negligence, five 
on remoteness and causation, and thirteen on attempts. 

In dealing with negligence and causation Professor Jensen makes some good 
points. He observes that it is probably the lawyers’ notion of causation as 
involving a “causal series” that has prevented them from bringing the prob- 
lems of contributory negligence and remoteness under,the same principles. It 
is strange, as he remarks, that the lawyers, finding that their (unphilosophical) 
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notion of causation leads them into difficulties, conclude, not that their notion 
should be reconsidered but that it should be retained and its working compli- 
cated by the introduction of other (unphilosophical) notions such as remoteness. 
His discussion of the ambiguities of “last opportunity” is good. On the whole 
he succeeds in showing that the terms employed by lawyers in this difficult 
chapter of the law do not help towards a solution; they are mere counters whose 
use is apt to lead to circular argument. These points, however, are not all 
new to academic lawyers, and Professor Jensen might have found some of his 
criticisms anticipated in their writings, for instance in Professor Goodhart’s 
“The ‘Last Opportunity’ Rule.” 1 

The value of Professor Jensen’s own constructive offering is more dubious. 

On contributory negligence he says (p. 45), “It is difficult to see why the 

, common-sense approach should not be adopted in cases at common law." This 
common-sense view (outlined at pp. 41 et seg.) is based on Professor Jensen’s 
notion of “the plain man,” “everyday life,” “ordinary talk? and “what we” 
(scil. “we plain men”) “are inclined to say.” In this alleged common-sense 
view the phrases “the cause of the mischief,” “the one responsible” and “ the 
- one who deserves to suffer” are “logically equivalent? (p. 44, cf. p. 42 but 
note that on p. 48 we are told that * the concept of responsibility is not equiva- 
lent to that of cause as applied to human agencies, for it is a richer concept”). 
“Responsibility” means both that “it is reasonable to punish” (reviewer's 
italics) *the person who is responsible? and also that this person should make 
compensation for the “evil” caused by his “ misdeed.” The “common-sense " 
conclusion is that where injury is the “ result” of the negligence of two parties, 
the loss should be apportioned between them * in proportion to their culpability ” 
and, says Professor Jensen, “it is difficult to see why the common-sense ap- 
proach should not be adopted in cases at common law." This is, of course, as 
Professor Jensen knows, the approach adopted in the 1945 Act, and we may 
observe that Professor Jensen, like the Act, does not construe for us the word 
^ “result.” It follows that either (1) like the Act, he has left open the whole 
problem of causation and remoteness, or (2) if he thinks to have solved it by 
his equivocations between “cause,” “ responsibility ” and “deserving to suffer," 
his solution amounts to no more than that those who deserve to suffer deserve 
to suffer and they deserve to suffer in the proportion in which they deserve to 
suffer. Who is to determine this proportion? The Act at Jeast refers us to 
the court’s sense of “what is just and equitable” but Professor Jensen gives 
us no guidance at all. 

Professor Jensen’s undiscriminating use of “cause,” “responsibility,” 
“blame,” “wrongdoing,” “misdeed,” “culpability,” “punish” suggests, and 
the impression is confirmed by his first sentence on page 45 and by his discus- 
sion of Justice on page 91, that he has not seriously considered the problems 
of liability witfiout fault. Even if he is disinclined to examine the voluminous 
modern literature on the subject, he might at least have discussed the opinion 
of Blackburn J. on what “seems but reasonable and just” in Rylands v. 
Fletcher, L.R. 1 Ex. at page 280. 

When he specifically addresses himself to the problem of remoteness Pro- 
fessor Jensen has little to offer beyond the suggestion (p. 92) that “it is worth 
considering whether a quite new approach should not be sought” and that 
analysis of legal reasoning “might pave the way for a more earnest reflection 
on the purposes of our legal institutions and on how the law as actually ad- 
ministered affects the interests and demands of the various members of the 
community." But he does not point out the way. 

So, too, in his discussion of attempts he shows up the purely verbal and 
circular nature of many of the tests that lawyers have tried to use, but for 

- positive help he offers nothing more (pp. 160-161) than that, on the one hand, 
* when a person's act is unmistakable evidence of his criminal intentions, we 
are dealing with a person who is sufficiently dangerous to society to justify 


1 (1949) 65 L.Q.R., rf 287. 
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the court in using force to deter him in future from embarking on a criminal 
course,” while, on the other hand, “not every movement towards committing a 
crime, especially when it has not gone beyond merely the intention to do 80, 
should be punished.” A lawyer untrained in modern linguistic philosophy may- 
wonder how these tests are to be applied in practice and, in particular, what 
is meant by a “movement” which does not go beyond an “intention.” 

The phrase on page 159 “an actus reus, i.e., a crime” raises a suspicion that 
linguistic philosophers do not trouble about the ordinary lawyer’s meaning of 
legal terms. There are other indications of Professor Jensen’s imperfect 
acquaintance with legal techniques. He uses (p. 57 and p. 62) the terms 
“final verdict” and “verdict” for the decisions of an appellate court. His 
statement of the rule in Rylands v. Fletcher (p. 11 and p. 19) omits the impor- 
tant words “brings and collects,’ nor does he heed the qualification “ not 
naturally on the land.” He offers a “strictly logical” solution of Read v. 
Lyons which depends upon a tacit assumption that “escape control” and 
“escape” are synonymous. He is weak on judicial titles: Baron Parke 
should not be called “Lord Parke,” nor is the rank of a Lord Justice of 
Appeal sufficiently approximated by what a marksman might perhaps call a 
process of “bracketing,” describing him first as “Lord Scott” and at the 
next shot as plain “Scott.” He is weak on judicial names: he turns Channell, 
B. into * Channel, B." Lord Finlay into “ Lord Findlay,” Lord Normand into 
“Lord Norman” and Lord MacDermott into “Lord Dermott.” He is weak 
on judicial identities; on page 99 he quotes certain words of Lord Cooper from 
Steel v. Glasgow Iron & Steel Co., 1944 S.C. at page 251, which he inexplicably 
attributes to a “ Lord Somerville.” 

In other ways, too, Professor Jensen shows his unfamiliarity with the reports. 
When among the older reports, he turns M. & W. into “M.W.” and for Tuf 
v. Warman, 5 C.B.(x.s.), 078 he gives the curious reference “ Ex.Ch.281,” an 
idiosyncratic compound of the name of the court and the page of the relevant 
volume (vol. 141, but Professor Jensen does not tell us this) of the reprint in 
the English Reports. Among modern reports he is no more successful. He 
does not appreciate that it may be necessary to distinguish between several 
A.C. or K.B. volumes of the same year, and he uses square brackets in refer- 
ences to T.L.R. and L.T. He may be pardoned for giving only the All E.R. 
reference to Admiralty Commissioners v. North of Scotland, Orkney $4 Shetland 
Steam Navigation Co.—it takes a certain expertise to find the L.R. reference 
to that case—yet it is slovenly to vary the name of the company each time he 
mentions jt. But why should he give only the T.L.R. reference to H yett's case 
which is in both All E.R. and L.R.? And why should the defendant in this 
ease be called the “Grand Railway Co.”? Surely, even if a South African 
author is unfamiliar with our railway system, an Oxford publisher should know 
the Great Western Railway. 

The grammatical pedant may be irritated by such sentences as (p. 78— 
reviewer's italics): “ Perhaps the main reason why the law does not bring the 
two kinds of cases under a common principle is that their theory of causation 
includes the idea of causal series, and because of this idea lawyers think . . .”. 
Grammatically “their” must refer to “cases” but the context suggests that 
it refers to “the law” or “lawyers.” Which is meant? 

As for other matters editorial we find some references to “op. cit.” and 
“ ibid” which are not as clear as they might be, and we would suggest that it 
would be both courteous and helpful if an author whose views are to be dis- 
cussed were properly introduced at his first appearance; we should not be 
allowed to meet “Turner” seven times before we learn that he is “J. W. 
Turner,” (to lawyers better known as J. W. C. Turner). There are some minor 
misprints. There is no Index. And at the foot of the last page (p. 166) the 
bemused reader wil find two lines of surrealist irrelevance; actually these 
are a sort of footnote to page 148. 

This book should not have been published in its present state. 

* A. H. CAMPRELL. 
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Tue APPROACH TO SELF-GOVERNMENT. By Sm Ivor JENNINGS, 
K.B.E., Q.C., LITT.D., LL.D., F.B.A., Master of Trinity Hall, 


Cambridge. [Cambridge University Press, 204 pp. 1956. 
16s. net.] 


Sır Ivor Jennings here applies his wide first-hand experience of the Asian 
countries of the Commonwealth to the general problem of converting dependent 
territories into independent countries, Our own methods of Parliamentary 
and Cabinet government are the only methods the British understand, and 
they seem to be the only ones which, suitably modified, dependent peoples 
want to adopt. What conditions must be present if the British system is to 
be applicable, and what adaptations may be required in various kinds of 
territory? The initial problem, Sir Ivor shows, is the unit of government. 
“ Self-determination” is a futile expression until someone has decided what 
unit shall do the determining. A homogeneous society must be created in 
which conflicting racial, religious, linguistic or regional loyalties will not be 
too strong. An independent country needs to be economically viable. It 
must provide for its own defence and the handling of external affairs. It 
must be capable of efficient government, the structure not being too complex 
in relation to the population. Our attention is then directed to such problems 
as elections, the legislature, the executive and the administration. The 
difficulties concerning elections—which can hardly be imagined by anyone 
who has not been among illiterate, politically backward peoples—are particu- 
larly well described. 

We think Sir Ivor is right in regarding a transitional period, not necessarily 
Short, as essential before complete independence. The desire for self- 
government is itself stimulated by British political ideas. Nationalism, more 
or less aggressive, marks the later stage in the development of a colony. 
In effect there is only one party, whose aim is to end “ colonialism”; but 
the British political system presupposes two main parties or groups, with 
an effective opposition capable of providing an alternative government. 
Capable leaders can probably be found quite easily to fill the few Ministerial 
posts; but behind them the bulk of their supporters may be characterised more 
by ambition than integrity or acumen. Perhaps the most important message 
the book conveys is the urgent need for an honest and efficient administrative 
staff. The dearth of administrators is largely a question of education, and 
the main obstacle in the way of education is the cost. With goodwill, under- 
standing and patience, however, these problems can be solved. 

The book is not only very readable, but it gives sane political advice 
which those concerned will not lightly disregard. 

a 


O. Hoop Pures. 


Tag Supreme Court AND Stare Porce Powrr: A STUDY IN 
FeperatisM. By Ruta Locke HoxrrINGER, [Public Affairs 
Press, Washington, D.C. 1957. vii and 262 pp. $4.50 net.] 


Tas Law or THE COMMONWEALTH AND Cuter Justice SHaw. By 
Leonard W. Levy. [Harvard University Press. London: 
Oxford University Press. 1957. ix and 888 pp. £2 12s. net.] 


Tue Tenth Amendment to the Constitution of the United States of America 

declares: “The powers not delegated to the United States by the Constitution, 

nor prohibited by it to the States, are reserved to the States respectively, or 

to the people.” This residual power of the states may cover such matters as 

public safety, health, morals, certain aspects of race relations, and general 

welfare. In 1827 Chief Justice John Marshall called it the “ police power,” 
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and this appellation has been adopted in American constitutional law. Dr. 
Roettingers book is concerned with the delimitation of this power by the 
United States Supreme Court between the years 1980 and 1956, thus providing 
a sequel to the work of Professor Thomas Reed Powell in his The Supreme 
Court and State Police Power, 192£—19$0, published in 1982. Two chapters 
are introductory to the subject and the period; the next four, which form the 
bulk of the book, contain a digest of the cases before the Supreme Court; 
and the last three chapters provide the author's conclusions. Dr. Roettinger 
considers no fewer than 481 cases of widely different subject-matter, in which 
it was alleged that either a state or the federal legislature or government 
had exceeded its powers and transgressed the Tenth Amendment. It is 
interesting to find that the Supreme Court has varied considerably in its 
interpretation of different kinds of federal and state action, which might or 
might not be held to be an exercise of the “police power.” This study 
covers a period of the Supreme Court under four Chief Justices, Hughes, 
Stone, Vinson and Warren, and the author finds that state jurisdiction 
was ‘held legitimate in 51 per cent. of the cases. She believes there is 
evidence that the court, after a rather chequered career in this field, is now 
slowly but surely moving back to Chief Justice Taney’s conception of the 
nature and reach of the police power as that ultimate authority over local 
polity reserved to the states as a fundamental feature of the federal system. 
This conclusion is maintained despite the fact that state power has not fared 
particulerly well in the Warren court, where only 82 per cent. of the cases 
have been decided in favour of the states. But Dr. Roettinger considers this 
to be largely due to the attitude of that court to the sedition and segregation 
cases, This attitude she believes to be an exception to the general trend, and 
a very regrettable one, but the reader might be excused for feeling that the 
author has placed great emphasis on statistics, only to discard them at the 
last minute! ‘The account of these latter cases is bound to be incomplete, 
ending in June 1956: as is well known, the struggle is still on. The author, 
who is a Southerner, has presented the case for the states, and particularly 
the Southern states, with restraint, but the reader has no difficulty in seeing 
where her heart lies. 

It would appear, therefore, that this book should be a useful one for 
constitutional lawyers, and particularly for those interested in federal systems, 
even though it has been written by a political scientist rather than a lawyer. 
Unfortunately the volume has considerable defects. It is not a novelty to 
find an American book with the footnotes collected all together at the end 
of the text, but this work has no footnotes at all. A list of “Sources” appears 
in pages 288-289, some of them grouped under chapter headings, but even 
there the works are quoted as a whole, without any indicatign of the pages 
or parts referred to (nor of the pages of the text the reader is referred from). 
An example of the confusion that arises can be taken from page 4, where 
the author quotes extracts from Mcllwain, Hamilton and Dicey. The 
“Sources” for Chapter 1 do not disclose any particular pages of the works 
referred to. Moreover, three works of Charles MclIlwain are cited, yet no 
clue is given in the text as to which is being quoted. Again, the 481 cases 
discussed appear without any trace of their references, A political scientist 
cannot be expected to write in the style and form of a lawyer, but the 
author has ventured upon & book dealing primarily with law and cases in the 
Supreme Court of great constitutional importance. It is therefore reasonable 
that constitutional lawyers should wish to read the book. Yet, as it stands, 
it can only be a suspect secondary source for lawyers providing one background 
viewpoint to the problems involved, without being of any practical significance. 
The treatment Dr. Roettinger employs might be excusable in an introductory 
book, but this volume is intended to be a definitive account of the subject. 
It is, perhaps, also fair to say that it is an extremely difficult book to read. 
In the chapters which are not dealing specifically with cgses, the author quotes 
passages written by jurist after Jurist, with scarcely a ru to give a summary 
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of the progress of the argument to date. The result is that the book is a mass 
of different writers and styles. Many pages have hardly more than a line or 
two of the author’s own words, and the reader cannot settle down and become 
used to a single writing style. When this fault is added to the difficulty of 
checking up on sources quoted as mentioned above, the reader may well feel 
with the reviewer that his task is too great! 

A few other blemishes might have been avoided. Thus there is no need to 
assure the reader more than once that Powell was an eminent professor of 
constitutional law (pp. 17, 196), or that Thomas Cooley was one of the great 
authorities on the American Constitution (pp. 18, 218). It is strange that a 
political scientist of a country where the separation of powers is practised 
sometimes uses the terms “legislation” and “government” more or less 
interchangeably. The stage is set rather unhappily by the second paragraph 
of the author’s own preface (p. iii): “The authority to legislate for the public 
safety, health, morals and general welfare resides in the states except as 
authority has been delegated to the federal government or prohibited to the 
states by the Constitution.” Again, wheh Dr. Roettinger is writing in her 
own words, she sometimes poses a string of connected, but rather melodramatic, 
questions. Thus (pp. 196-197): “Should the people be protected from unwise 
action and be safeguarded by some wise and good elite? Or should they be 
allowed to make their own fumbling way? Can the people be trusted with 
self-government? Is there enough sound judgment, enough goodwill in the 
people to make self-government a sound gamble? Can we risk leaving our 
burning public issues to the sane second thought of the governed?” The point 
could surely be made in a single sentence. 

' This book might well have been of great value. Perhaps 1t is of value 
to political scientists. But it should also have been a guide to constitutional 
lawyers on the vexed question of the interpretation of the Tenth Amendment. 
It is sad that as it stands it cannot fulfil this purpose, and that Dr. Roettinger 
cannot thus reap the reward of her labour and scholarship. 


The Law of the Commonwealth and Chief Justice Shaw is a very different 
kind of book. Professor Levy is an historian and not a lawyer, as he disarm- 
ingly confesses on page five, but he believes legal history should not be 
abandoned by the historians to the lawyers. Yet, after this preliminary 
caution to his lawyer readers, the author proceeds to unfold a remarkably deep 
knowledge of those parts of the law with which he is dealing. The book is 
in many ways a model of legal biography. Footnotes even appear on each 
page, case references are quoted correctly, and Professor Levy's style is 
attractive and fluent. He is primarily concerned not with the life-story of 
a judge (which? occupies only twenty-one pages in all—for any fuller account 
he refers the reader to Frederic Hathaway Chase's biography, published in 
1918), but with his judicial decisions. The period is that of 1880-60, when 
Lemuel Shaw was Chief Justice of the Supreme Court of the Commonwealth 
of Massachusetts. Thus the student of American cases is for once directed 
to state, and not federal, court decisions The author protests at the pre- 
‘occupation of scholars of American legal history with the opinions of the 
Supreme Court of the United States, and in this one limited field he endeavours 
to bring some life out of the state reports, which he calls the “wasteland of 
American legal history" (p. 8). 

The perlod is one of great development of Massachusetts law, just as it is 
throughout the whole of the United States. Economic changes, such as the 
coming of the railroads, were posing entirely fresh legal problems. Massa- 
chusetts was fortunate in possessing for thirty years a Chief Justice who was 
both humble in seeking the views of his colleagues and forceful when he had 
reached his decision. He was not an exhaustive researcher, and his judgments 
were sometimes quite devold of citation of previous cases, but he conceived 
law as a growing sctence, and his opinions, when given, contained deep and 
full exploration of tpe basic principle at issue. His wish was to make the 
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law coincide with justice and his more harsh decisions can often be explained 
by the period of history in which he lived. It should not be forgotten that 
he presided over his court at a time when fugitive slaves often crossed into 
Massachusetts, bringing with them many attendant problems, and when 
religious strife raged. His judgments were swayed far more by natural 
Justice and economic need than by old English precedent, Thus he moulded 
the commor law to the needs of a progressive American state. It is perhaps 
astonishing that of the 2,200-odd opinions he gave as a judge only one was a 
dissent from his colleagues. In all but three of his fifty constitutional opinions 
the court was unanimous, which compares favourably with Chief Justice 
Marshall of the United States Supreme Court, who carried the whole court 
with him in only twenty-three out of thirty-six such cases. 

A separate chapter is devoted to each of the fields of law to which 
Shaw made a significant contribution. The leading American opinion on the 
"fellow-servant" rule, which corresponds with the now abolished English 
defence of common employment, was given by Shaw in 1842 (Chap. 10). The 
Chief Justice’s judgments on the “police power” (Chap. 18) are useful in 
comparison with Dr. Roettinger’s book, for they show the development by a 
state court of the state’s powers under the Tenth Amendment. But perhaps 
Chapter 7 on segregation is of most interest to modern eyes. We find Shaw, 
delivering the unanimous opinion of his court, upholding to the fullest extent 
the power of school authorities to enforce segregation. He it was who 
originated the famous “separate but equal” doctrine, which became accepted 
by both state and federal courts, and was not fully repudiated until the 
celebrated opinion of Chief Justice Warren speaking for a unanimous bench of 
the United States Supreme Court in Brown v. Board of Education of Topeka 
in 1954, Professor Levy is impartial on the subject of states’ rights in the 
sense that he, like Shaw, is far more concerned to see justice done to 
individuals than to argue in favour of strict legality from precedent. Possibly 
those of Dr. Roettinger’s persuasion might argue that in this respect he has an 
advantage over those trained in the law, though even this would have to be 
qualified, for Professor Levy now has the United States Supreme Court 
solidly behind him on this point. At all events this book is warmly recom- 
mended to all students of American constitutional legal history. 


D. C. M. YannrEv. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. Heraus- 
gegeben von MITGLIEDERN DES BUNDESVERFASSUNGSGERICHTS. 
Vol. 6. 1957. [J. C. B. Mohr (Paul Siebeck) Tffbingen. viii 
and 488 pp. DM. 25.] 


Tars volume of the decisions of the German Federal Constitutional Court is 
no less interesting to lawyers, historians and sociologists than its predecessors. 
In some ways it is perhaps even more interesting. It may be sufficient to 
indicate the type of problems the court had to face by referring to two out 
of the twenty-flve cases reported in this volume. 

The applicant in one case had been convicted under sections 175 et seq. 
of the German Criminal Code. These sections provide that the commission 
of certain types of homosexual activity between persons of the male sex 
constitutes a criminal offence and is punishable with imprisonment and under 
certain conditions with hard labour. The applicant claimed that these sections 
were incompatible with the rule in the Basic Law which stipulates the rule of 
equality between sexes. The court, after hearing expert evidence from a 
number of distinguished psychiatrists, psychologists, a professor of sociology, 
the leader of a youth office and the head of the Cologne criminal police, 
rejected the application on the ground that the principle of equality between 

* 


sexes had no bearing on legal rules which find their basis in the 
differences between men and women. The applicant also alleged i 
sexuality was no longer disapproved by Western European societ; 
as was witnessed by the fact that it no longer constituted a crimi 
in many countries. The court, however, refuted this argument b 
out that it was quite a different matter to hold that it was not p 
punish certain acts and to believe that they were morally unobjecti 
is no overstatement to say that the judgment constitutes a most t 
mentary on the Wolfenden Report, in particular because the findi 
various experts are set out in great length. 

In a judgment published in the third volume of its decisions t 
tutiongl Court had held that all former civil service positions had « 
end on May 8, 1945, on the ground that these positions had deteric 
mere service relationships with a totalitarian régime with the effec 
identity of the new and the old Germany could not possibly re: 
continuation of a legal tie between the Federal Republic and H: 
servants. It goes without saying that this judgment was ver 
attacked by numerous legal writers, many (though not all) of whon 
among the “intellectual " leaders of the Nazi system, but had n 
re-establish themselves as legal writers under the democratic syste 
decision of February 19, 1957, the Constitutional Court took the ur 
of answering in great detail—and it may be added convincir 
various critics. The decision, which is couched in the most forthri 
lists the numerous monstrosities which the Nazi State made it tl 
its officials to commit. Some of the material used by the court is u 
and has not been known hitherto. Perhaps even more important 
aspect of the decision. Dr. G. Schwarzenberger has recently draw 
to the “unofficial, but firmly established West German academic 
not to refer to the saorificia intellectus of any reappointed teacher 
era of the Thousand Years’ Reich” (Year Book of World Af 
p. 877). The Constitutional Court happily did not find itself bou 
convention. With refreshing vigour it made use of the fact tha 
its critics, as, e.g., Forsthoff, E. R. Huber, Herbert Krüger, cou 
refuted by recalling some of their most pointed pre-1945 utteranc 
thelr plea that they had not meant what they then wrote, the c 
remarks that there was no reason whatever for taking their forme 
less serlously than thelr present ones. One may hope that the court? 
accusation of those who have committed what is now claimed to hi 
saorifictum intellectus will not pass unnoticed in Germany and els 

E. J 
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PRINCIPLES OF ADMINISTRATIVE Law. By J. A. G. GRIFFTI 
Reader in English Law in the University of London 
STREET, LL.M., PH.D., Professor of Public Law and 
Law in the University of Manchester. [London: 
Pitman & Sons, Ltd. 2nd ed., 1957. xxxvii and 824 
net. | 


Five years ago we gave a warm welcome to this first textbook pi 
English Administrative Law, & work of careful analysis and sound 
(18 M.L.R. 248). The learned authors have now taken the oppc 
bringing the text up to date without altering the size and charac 
book. Although twenty-seven new Acts of Parliament and twent 
Statutory Instruments have been considered, the number of citec 
creased by one-third gnd a select bibliography inserted, the text is 
pages longer. This is a tribute both to the care with which 
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PRINCIPLES OF ADMINISTRATIVE Law. By J. A. G. GREFTI 
Reader in English Law in the University of London 
STREET, LL.M., PH.D., Professor of Public Law and 
Law in the University of Manchester. [London: 
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Statutory Instruments have been considered, the number of citec 
creased by one-third gnd a select bibliography inserted, the text is 
pages longer. This is a tribute both to the care with whict 
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sexes had no bearing on legal rules which find their basis in the biological 
differences between men and women. The applicant also alleged that homo- 
sexuality was no longer disapproved by Western European society at large, 
as was witnessed by the fact that it no longer constituted a criminal offence 
in many countries. The court, however, refuted this argument by pointing 
out that it was quite a different matter to hold that it was not practical to 
punish certain acts and to believe that they were morally unobjectionable. It 
is no overstatement to say that the judgment constitutes a most telling com- 
mentary on the Wolfenden Report, in particular because the findings of the 
various experts are set out in great length. 

In a judgment published in the third volume of its decisions the Consti- 
tutional Court had held that all former civil service positions had come to an 
end on May 8, 1945, on the ground that these positions had deteriorated into 
mere service relationships with a totalitarian régime with the effect that the 
identity of the new and the old Germany could not possibly result in the 
continuation of a legal tie between the Federal Republic and Hitler's civil 
servants. It goes without saying that this judgment was very severely 
attacked by numerous legal writers, many (though not all) of whom had been 
among the “intellectual ” leaders of the Nazi system, but had managed to 
re-establish themselves as legal writers under the democratic system. In its 
decision of February 19, 1957, the Constitutional Court took the unusual step 
of answering in great detail—and it may be added convincingly—these 
various critics. The decision, which is couched in the most forthright terms, 
lists the numerous monstrosities which the Nazi State made it the duty of 
its officials to commit. Some of the material used by the court is unpublished 
and has not been known hitherto. Perhaps even more important is another 
aspect of the decision. Dr. G. Schwarzenberger has recently drawn attention 
to the “unofficial, but firmly established West German academic convention 
not to refer to the sacrificia intellectus of any reappointed teacher during the 
era of the Thousand Years Reich” (Year Book of World Affairs, 1957, 
p. 877). The Constitutional Court happily did not find itself bound by this 
convention. With refreshing vigour it made use of the fact that some of 
its critics, as, e.g., Forsthoff, E. R. Huber, Herbert Krüger, could best be 
refuted by recalling some of their most pointed pre-1945 utterances. As to 
their plea that they had not meant what they then wrote, the court drily 
remarks that there was no reason whatever for taking their former writings 
less seriously than their present ones. One may hope that the court's energetic 
accusation of those who have committed what is now claimed to have been a 
sacrificium intellectus will not pass unnoticed in Germany and elsewhere. 

: E. J. Conx. 


PRINCIPLES OF ADMINISTRATIVE Law. By J. A. G. GRIFFITH, LL.M., 
Reader in English Law in the University of London, and H. 
STREET, LL.M., PH.D., Professor of Public Law and Common 
Law in the University of Manchester. [London: Sir Isaac 
Pitman & Sons, Ltd. 2nd ed., 1957. xxxvii and 824 pp. 40s. 
net. ] 


Fivr years ago we gave a warm welcome to this first textbook published on 
English Administrative Law, a work of careful analysis and sound judgment 
(16 M.L.R. 248). The learned authors have now taken the opportunity of 
bringing the text up to date without altering the size and character of the 
book. Although twenty-seven new Acts of Parliament and twenty-two new 
Statutory Instruments have been considered, the number of cited cases in- 
creased by one-third gnd a select bibliography inserted, the text is only eight 
pages longer. This is a tribute both to the care with which the first 
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edition was prepared, and to the efficiency with which the revisions have 
been made. That the work has been thorough is shown by numerous alterations 
in detail. The report of the Franks Committee on Administrative Tribunals 
and Enquiries was published after the book went to press. If, as seems likely, 
the main recommendations of that Committee are put into effect, the agitation 
for institutional changes in our administrative system will probably subside 
for the next ten years, but a third edition of Grifith and Street will no 
doubt be needed before very long to review the first working of the Franks 
reforms. 

To all who take this subject seriously we recommend the new edition of a 
most useful textbook. The quinquennial increase of 88:8 per cent. in price 
was perhaps inevitable, but the publishers should have put some mark on the 
spine to distinguish this edition from the first. 

$ O. Hoop PurixrrPs. 


Tug Principtes or Mopren Company Law. By L. C. B. GOWER, 
LL.M.(Lond.) 2nd ed. [London: Stevens & Sons, Ltd. 
xlvii and 605 and (index) 25 pp. £2 10s. net.] 


Tae well-known handbook Where to find your law places this book among the 
student’s textbooks on company law. In the opinion of this reviewer this is 
a mistake. It is an original and stimulating exposition of the principles (the 
italics are mine) of modern company law, but one which to the student 
represents, in the language of the military training manuals, “ advanced 
handling.” On the other hand it is a legal classic and at the same time a most 
valuable book for practitioners. 

It is customary among those who practise the law to deride the books of 
university professors as not being sufficiently firmly planted in the ground. 
But there are exceptions which prove the rule and this is undoubtedly one of 
them. While it is not the complete work for practitioners (because the author 
has not allowed himself to get bogged down in the detailed provisions of the 
Companies Acts) it is a most salutary reminder for those that have forgotten 
and teacher for those who have never learnt that company law has principles 
which are not to be found in the Act. 

All the more difficult problems with which a company practitioner is faced 
will be found to be questions of principle, and this book contains the most 
comprehensive discussion of a large number of them, in which the author is 
not afraid to criticise some of the accepted theories, but avojds the cardinal 
academic error of dismissing inconvenient decisions of courts below the House 
of Lords as wrong. 

Thus the book contains valuable reasoned considerations of the following 
among other matters. (1) The rule in Royal British Bank v. Turquand (pp. 
141—160). (2) The rule in Foss v. Harbottle (pp. 528-588). (8) The modification 
of class rights (pp. 462-470). (4) Oppression of minorities (pp. 507—525). 
(5) The circumstances in which the court will “lift the veil ” (sio) of incorpora- 
tion (pp. 188-209) and (6) The degree to which the Memorandum and Articles 
constitute a binding contract (pp. 251-255). 

It would be too much to expect that the reviewer should agree with 
Professor Gower’s analysis of every one of these topics. In fact he does not, 
but that is true of every worthwhile piece of writing. The analysis is penetrat- 
ing and exhaustive, and always ventures a conclusion even upon the most 
controversial points. In such cases it is only concelt (sometimes euphemistically 
called “lifemanship”) for a reviewer to make a selection of the points on 
which he disagrees with the author and use his review as an opportunity for 
airing them in print in an attempt to demonstrate (contgary to the truth) that 
he is wiser than the author. Accordingly he will content himself with saying 
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that when his brief compels him to support the author’s views (whether they 
differ from his own or not) these will furnish bim with the arguments well 
marshalled. 

The book is divided into five parts. Part 1 is a historical introduction to 
the subject, which came as a revelation to the reviewer who had never ap- 
preciated what a chequered career companies had in their early days. Part 2 
deals with the consequences of incorporation and contains among other things 
the chapter above referred to on “ lifting the vell" Part 8 deals with the method 
of incorporation and flotation and contains the best analysis available on the 
requirements of the common law and statutes as to disclosure and otherwise 
on the securitles to the unsuspecting public. Part 4 deals with the forms of 
investment in companies and in general deals with the rights (short of litiga- 
tion) of members and debenture-holders. Part 5 deals with investor and 
creditor protection, and the varlous remedies at law that members and creditors 
can pursue. Itís this part which in 18 pages rather summarily (by comparison 
with the rest of the book) deals with the topic of liquidation. 

The whole work comprises more than 600 pages of text and as a whole it 
cannot be too highly recommended. Its price is remarkably low for a legal 
textbook and no doubt is a mark of the publishers’ confidence that it will 
deservedly have good sales. The index is, however, rather sketchy by 
comparison and the book merits a better one. 

J. G. Moxnor. 


Coryzicnt Law Symposium No. 8. [Columbia University Press 
and Oxford University Press. 28s. net.] 


Tus publication contains the two joint prize-winning essays for the year 1956 
in the Nathan Burkan Memorial Competition and two other essays considered 
by the judges worthy of particular mention. The standard of contribution to 
this competition, as judged by the winning essays which have been published 
from time to time in previous symposiums, has generally been high and on 
this occasion is equally so. 

The first essay, “Piracy in High Places—Government Publications and 
Copyright Law,” by Maurice B. Stiefel of the George Washington University 
Law School, forms an interesting dissertation on United States copyright law 
in so far as this concerns the United States Government. On the one hand, 
there is the question of liability where copyright material is used for govern- 
ment purposes and on the other hand there is the question of the rights 
subsisting in męterial prepared for or on behalf of government departments. 

It would appear that, so far as governmental infringements are concerned, 
the law in the United States is as it was here before the passing of the Crown 
Proceedings Act, 1947, that is to say that, while the individual government 
employee guilty of an infringement could be made personally liable, no action 
would lie against the government itself. It will be recollected that under 
section 8 of that Act, where any servant or agent of the Crown infringes any 
right of industrial property, with the authority of the Crown, civil proceedings 
in respect of the infringement lie against the Crown and this provision is 
expressly applied to copyright under section 89 (8) of the Copyright Act, 1956. 
Apparently no such right exists in the United States. 

A further question, which has arisen in the United States, is how far the 
publication of copyright material by the Government will deprive the copy- 
right owner of rights against third parties who subsequently reproduce the 
material from the government source. This matter in the United States 1s 
complicated by the requirement of United States copyright law that a notice 
reserving copyright shall appear on all publications of the material. It is 
apparently thought thgt, if the government publication is with the consent of 
the copyright owner, and the government does not print any reservation, the 
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owner may lose his rights. No similar question could, it is thought, arise here, 
since there is no necessity here to reserve copyright expressly by notice. 

The essay then proceeds to deal with how far government publications are 
themselves protected and there is an interesting historical note showing how 
it came about that no copyright is to be deemed to subsist in any United States 
Government publication. The only remedy open, apparently, is where the 
material is reproduced with additions and alterations which might lead to 
the public being misled. In this country the Copyright Act of 1911 vested in 
His Majesty the copyright in any work prepared or published by or under 
the direction or control of His Majesty or any government department and 
this position is substantially maintained in the Copyright Act of 1956. Prior 
to 1911 it would appear that, apart from the special prerogative rights in Bibles 
and Prayer Books and possibly in other Acts of State such as Acts of 
Parliament, copyright protection was enjoyed in accordance with the ordinary 
law, that is to say that the copyright vested initially in the author whether he 
was a government employee or not and whether it was subsequently vested 
in the Crown depended upon whether there was any assignment. It should 
be observed that the automatic vesting of copyright of employees in their 
employer, except in the case of compilations to which section 18 of the Copy- 
right Act, 1842, applied, did not subsist before the Act of 1911. There remains 
therefore, so far as this country is concerned, some doubt as to the ownership 
of copyright in material such as diaries and letters prepared by government 
servants before 1911. While, as has been seen, all government material now 
vests in the Crown, it was announced in a Treasury Minute of 1912 (varied in 
1958) that Crown copyright will only in general be strictly enforced in respect 
of such material as official books, literary works, charts and ordnance maps 
and that such works will bear an indication on the title page that the copyright 
is reserved. 

A further matter in which United States law appears to differ from ours 
is that there appears to be a wider acceptance of the view that publications 
written by government employees at the request of the government but in 
the employees’ own time, should belong to the employee so that he is entitled 
to secure copyright for them in his own name. This presumably is a necessary 
corollary of the determination that the government itself should have no 
rights in government publications. 

The second essay, “ Protection of Comic Strips,” by Nathan Newbury III 
of Harvard University Law School, deals with a subject which ts frequently 
encountered by legal practitioners concerned with copyright matters because 
of the very great commercial value attached nowadays to comic characters 
created in strips and films and thereafter exploited in the medium of advertise- 
ments and for toys, dolls and many other kinds of goods. "» 

The legal problems in the United States appear to be very similar to those 
encountered in this country, namely, whether a character of this kind can be 
protected by a registered trade mark or by the law of passing off or by the 
law of copyright. The essay refers to the very large number of United States 
decisions on these matters and indicates the difficulty of protecting what may 
in fact be no more than an original idea. In this country it will be recollected 
that the protection of a comic strip character was the subject of the decision 
of the House of Lords in King Features Syndicate v. Kleeman Ltd. [1941] 
A.C. 417 where it was held that artistic copyright subsisted in the cartoon 
character “Popeye the Sailor” and that such copyright was infringed by 
brooches and toys reproducing the artistic design of the character. The diffi- 
culty about this sort of claim is of course that the character is represented 
by the artist in a very large number of different poses and there may thus be 
a difficulty in saying which pose has in fact been infringed by the alleged in- 
fringement. The author of the essay deals with the situation which might 
arise where the character had been represented for the full term of copyright 
so that the original representations were in the public domain, though it may 
seem unlikely that characters of this sort will maintain their value for the full 
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term of copyright protection. The author does not deal with the question 
which arose in the King Features case, namely, how far protection should be 
given where the character is reproduced in effect as an industrial design on 
toys and other articles of commerce. The law on this subject in this country 
has been completely altered by the Copyright Act of 1956 and it will now be 
` found that the owners of the copyright in such material are in much greater 
difficulty in protecting their designs for industrial use since they will have to 
be registered if they are to be protected. While it is understood that similar 
problems do arise in the United States, they are not mentioned in the essay 
in question which confines its attention to the ordinary law of copyright. 

The third essay, “The Universal Copyright Convention and the United 
` States: a Study of Conflict and Compromise,” by William C. Wells, University 
of Illinois College of Law, gives an historical view of the attitude of the United 
States to the copyright of foreign authors leading up to its adherence to the 
Universal Copyright Convention. While the essay undoubtedly collects the 
material in an interesting form, one is led to believe that the author has had 
little practical experience of copyright problems. What the foreign lawyer 
is now most interested to learn is how the United States courts will interpret 
the requirement of the Convention that all copies of a work are to bear the 
symbol © in such manner and location as to give reasonable notice of claim of 
copyright. Problems arise where short stories or serial stories are published 
in a magazine and the magazine merely has a licence. And what is the position 
with regard to photographs and illustrations of different ownership appearing 
in & book or periodical? The practice appears to be being established since 
the commencement of the Convention of having a list on the title page of a 
periodical indicating the various copyright claims in respect of the various 
material appearing. But very often the publisher may not be aware of the 
proper claim in respect of some of the material published. 

The final essay is on the “Depreciation and Income Aspects of Copyright 
under the Internal Revenue Code of 1954” by Stephen E. Strom of the 
University of Missouri School of Law. This is obviously a careful and interesting 
essay but it is impracticable for anyone not conversant therewith to criticise 
an essay on the highly complicated Revenue law of another country. It is 
interesting, however, to observe that in the United States as in this country 
authors are now allowed to spread their income over a perlod where the 
creation of the work has taken more than one year. 

The selection of essays as a whole well repays reading by anyone interested 
in copyright law. The essays show that very similar problems arise in the 
United States and in this country and it is of value to see the similarities and 
dissimilarities in the solution to such ‘problems. 

e F. E. Skone James. 


BENAS AND ÉEssENHIGH'S PRECEDENTS oF PrxApINGS. By BERTRAM 
B. Benas, Many Hour and Jerrrys Corzmson. Second 
edition. [London: Sweet & Maxwell, Ltd. 1957. xiv and 
612 pp. £8 10s. net.] 


Tars is the second edition of a work with which practitioners have been 
familiar for some thirty-four years. There are 250 common law pleadings, 
prepared mainly by Mr. Collinson, 849 Chancery pleadings, prepared mainly 
by Miss Holt, some thirteen pages of what are called “General Forms,” and 
seven pages of precedents suitable for use in the Court of the County 
Palatine of Lancaster. 
' The division of labour between Mr. Collinson and Miss Holt has given 
. the book a rather uneven look. Thus references to the Rules of the Supreme 
. Court are invariably given in the Chancery portion, but never in the common 
' law section. There is one index for common law forms and a separate 
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index for Chancery forms. There is also some duplication; thus precedents 
in which fraudulent misrepresentation is alleged appear in both sections. 

As a matter of principle the editors have decided to omit procedural forms. 
Thus there are no precedents of contribution notices between co-defendants, 
or of third party proceedings, Order 14 procedure, interrogatories or requests 
for further and better particulars. It is perhaps no more than a matter 
of opinion whether a collection of precedents ought to include such forms; 
the opinion of this reviewer runs contrary to the editors’ opinions. 

The publisher’s commendation to his public states that these forms are 
precedents in the highest sense in that each has formed part of actual 
litigation, and “many have undergone further ordeal in court or in chambers.” 
If this be so, and there is no reason whatsoever to doubt it, the name of 
the case in which the pleadings were thus referred to might surely have 
been quoted. 

On page 295 the pleader bases a claim to a right of way upon the 
Limitation Act, 1989, a slip for the Prescription Act, 1882. 

The increased jurisdiction of the county court, especially if it is followed 
by a revision of the income limits for legal aid, undoubtedly emphasises the 
value of this collection of precedents. There will be a warm welcome for 
this book, whose range of precedents, from “ Agency” to “ Work and Labour” 
omits no important topic of substantive law. The forms of the precedents 
are exemplary and are warmly commended. 

ALLISTER LONSDALE. 


Law RELATING TO AUCTIONEERS AND Estate AGENTS. By D. 


MacIwTYsr. [London: Sweet & Maxwell, Ltd. xxi and 
258 pp. £1 10s. net.] 


Tus author has set out “to provide auctioneers and estate agents with a 
comprehensive, yet concise, account of those principles of law which are 
likely to be of direct concern to them in the conduct of their daily business." 
He sets out the authority of auctioneers and estate agents, their rights, 
duties and liabilities; he discusses the auctioneer in the sale room, evidence 
of the contract, and boldly and confidently deals with the difficult topic 
of the estate agent’s commission. 

The author’s style is attractive. His prose is lucid and his expressions 
are carefully chosen. There is a free citation of authority, some 400 cases 
being included in the table of cases. But these are not just thrown in to 
pad out the footnotes, for a welcome feature for a book such as this is the 
frequent quotation in the text of the words of the judgments themselves. 
In a book for law students such a course may be dangerous, in that the 
lazy man will not therefore bother to read for himself the whole of the 
judgment; but for the reader for whom this book is intended such a course 
is probably the nearest approach to perfection. 

Sandwiched in the centre of the book is a chapter on Particulars and 
Conditions of Sale. The author is careful to warn the student in the preface, 
that “in the case of sales of land at least, it is advisable that these 
should be settled by solicitors and counsel.” This warning is salutary, for 
it is this subject perhaps above all others which gives rise to litigation. 

This chapter would be improved by the inclusion of a few precedents; 
no precedents, in fact, are set out at all in this book. There is, moreover, 
scant indication of the limits of the efficacy of exception clauses. Curtis v. 
Chemical Oleaning and Dyeing Co. ought to have been referred to on page 
108 as an example of misrepresentation vitlating theeexception clause. No 
difference is drawn between a condition, the effect of whose breach may be 
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provided for, and a fundamental term; see, for example, Karsales (Harrow) 
v. Wallis. But these are minor criticisms of a book which is cordially 
recommended. 


ArLIBTER LONSDALE. 


Hicaywy} els rjv Emorhunv rot Awolov. (Introduction to the Science 
of Law.) By Perros G. VarniNDAS, Professor at the University 
of Thessalonica. Third edition. ['Thessalonica: Bibliopoleion 
Bas. Sakóula. 1957. 142 pp. No price stated.] 


Tms book, which is the work of an eminent Greek scholar, js based on an 
introductory course of lectures that the &uthor delivered at the University 
of Thessalonica in the year 1956-57. It is divided into three parts. The 
first, dealing with * General Notions, comprises a great deal of what 1s, in 
this country, termed Jurisprudence, for example, the meaning of law, morality 
and justice, the sources and thelr interpretation, rights and duties and so 
on. The second part begins with an historical introduction to Greek civil 
law, but it also includes a discussion of the nature of civil law in general, 
both in the conceptual and comperative sense. Part three is concerned with 
the “General Principles” of civil law, meaning a discussion of the rules of 
law incorporated in the general part of the Greek Civil Code of 1946, It 
should be noted that the book does not cover the complete course of 
lectures which discuss also the remaining branches of Greek civil law, com- 
mercial law and public law. On the other hand it comprises a jurisprudential 
analysis of the aims and development of legal science, in particular the 
philosophy and sociology of law. 

The value of introductory books has been frequently debated. Indeed 
there can be few tasks as difficult as the writing of & book that stimulates 
the learned yet is suitable for beginners. Professor Vallindas has succeeded 
in solving this problem by combining his profound scholarship and erudition 
with an almost classical simplicity of style. Perhaps the most interesting 
part of the book is that dealing with the general legal notions. 'The learned 
author's ability to translate some of the most abstruse problems in juris- 
prudence into simple language commands our admiration; for example, in 
discussing the question whether compulsion is an essential element of the 
definition of law, he writes that whereas most legal rules are in form and sub- 
stance compulsory, compulsion is by no means a necessary pre-condition of 
the notion of lgw (p. 8). Professor Vallindas shares with other Scholars 
like Ripert the modern predicament, namely how to wed extreme positivism, 
which the scientific method demands, with an idealistic outlook, In this 
respect he is, perhaps, less successful and, no doubt, he bears his audience 
in mind when he attempts to reconcile the demands of abstract justice with 
the need to obey the established legal order (p. 20), or when he denies the 
existence of natural law (pp. 17-18), yet he recognises the influence of the 
moral law and the idea of justice (pp. 16-17). The discussion of the Sources 
of law and of those legal problems which are closer to legal practice is 
outstanding. His comments on the application of law and the interpretation 
of the sources are always illuminating and of the greatest interest to the com- 
parative lawyer. Although the strong influence that German Scholarship has 
exercised on Greek legal sclence in general is manifest—not least in the 
extensive use of the conceptualistic method associated with the Pandektists— 
it is refreshing to find that the learned author's approach is by no means 
one-sided, Thus, whereas the reader will come across the mysteries of 
objectives Recht (p. 89) and the notion of the Reohtsgesoháft (p. 94)— is 
it a valuable conquest ef the human mind or is it an aberration?” Professor 
Lawson asked recently—he will also detect a strong sociological outlook 
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(e.g, p. 85) supported by an awareness of the English legal concepts and 
technique. Fortunate are the students whose legal training starts with the 
knowledge of the methods and terminology of both Continental and English 
Jaw. 

There are, of course, points of detail which may be subjected to criticism. 
Thus, it is sometimes more profitable, even in an elementary book, to avoid 
providing an easy solution—which is bound to represent the authors point 
of view, however sound it may be—to controversies that divide the learned. 
For example, how far is the doctrine of abuse of rights, incorporated in 
Art. 281 of the Greek Civil Code, an unmixed benefit? (pp. 78-74). The 
analysis of causa does not suggest how intractable this concept has been in 
modern law (pp. 102-106). English lawyers will note once more how in countries 
with a written constitution political rights tend to assume the character of legal 
rights (pp. 50-56). For the student of comparative law perhaps the most 
impressive part of this work is the analysis of the general part of the new 
Greek Civil Code (pp. 80-189) which admirably blends the most mature 
fruits of Continental scholarship with a deep regard for the traditions and 
spirit of Greece in the field of law. 

Possibly this review has taken more space than is normally devoted to 
books written in a foreign language. In this instance, however, there is the 
justification that few elementary books can boast of setting out the general 
principles of the law in a manner enabling the student to acquire a good 
grounding in comparative legel concepts, method and outlook, while at the 
same time introducing the student to all the essential questions of legal 
theory at such a high level of scholarship. Professor Vallindas has written 
an admirable introduction to legal science and it is only to be regretted that 
the language in which it is written will not allow it to circulate widely 
outside Greece. 

A. G. Cnuronos. 


LEARNING THE Law. By GLANVILLE WILLIAMS, LL.D., ¥.B.A. Sixth 
edition. [London: Stevens & Sons, Ltd. 1957. 220 pp. 
18s. 6d. net.] 


Six editions in twelve years indicate the popularity which this little book 
has achieved. In this edition there is little substantial change from the fifth 
edition—which will occasion little surprise, since much of the advice is timeless 
in quality—but the opportunity has been taken to note the recently created 
Crown Courts at Liverpool and Manchester and the relevanterecent legislation 
and literature. 

There is no doubt that this book could be read with profit by all students. 
One wonders, however, whether Dr. Wiliams is not Beeking to cater for too 
wide an audience. Thus Chapters 1-5 on Divisions of Law and Methods of 
Study are for the absolute beginner; Chapter 18 on Careers, primarily for 
the anxious third-year man; while Chapter 7, which sets out the problems of 
statutory interpretation with admirable clarity, might be required reading for 
a course on jurisprudence, This is perhaps the price we must pay for having 
so much information conveniently within two covers; the problem is rather 
to ensure that the student continues to refer to it throughout his course. 

The problems of teaching law have been much canvassed of late. The 
student, however, has to live with the present whatever its imperfections and 
the chapters on methods of study are therefore of particular interest. There 
can be little doubt that the average student wastes much time through in- 
efficient methods and that he could profit from the advice here given. It is 
perhaps permissible, however, to wonder how far such advice can be given 
irrespective of the industry or intelligence of the individual, nor is it always 
clear that such advice should be given. Basically the method of work must 
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conform to the end in view; sometimes that end may be the passing of an 
examination with the minimum of effort and even if one knows how this can 
be done, it is not necessarily desirable to broadcast it. Dr. Willlams, rightly 
it is felt, does not attempt to cater for this-audience and thus ignores for 
instance the perennial student question “must I cover all the syllabus?” For 
those who seek both to pass examinations and to acquire professional expertise 
or a liberal education, the problems of technique are more difficult. To some 
extent everyone should devise his own methods—but he should read this book first. 

In sum this is an invaluable aid for the beginner and has been prepared 
with the care which one associates with the author’s name. There are a few 
minor errors: “as” on page 4l, footnote 11, line 15, should be “was”; the 
reference to London Street Tramways v. L.C.O. on page 81 should be [1898] 
A.C. 875 and Judge Gordon Clark gains an extra “e” to his name on page 194. 


M. P. Forsston. 


RENTON AND Brown’s CRIMINAL PROCEDURE ACCORDING TO THE 
Law or ScoTLAND. Third edition. By F. C. WATT, Q.C., M.A., 
LL.B., Sheriff of Caithness, Sutherland, Orkney and Zetland. 

inburgh: W. Green & Son, Ltd. 1957. 452 and (appen- 
ices) 101 and (index & tables) 62 and 48 pp. £6 10s. net.] 


Renton and Brown has had a varied career. It started as something of a 
procurator fiscal’s vade mecum. In its last two editions it has, as a result of a 
process Btarted by the present Lord Justice-Clerk, undergone a partial trans- 
formation into a textbook of general principle. The partial nature of the 
change is not an indication that the Editors have undertaken their task half- 
heartedly. They have deliberately tried to achieve the double purpose of 
preserving the original character of the book and also of making it meet 
a different need. That course has obvious risks, but is no doubt a necessary 
one in the circumstances of law-publishing in Scotland. The greatest danger 
is that neither of the two main groups of readers would be satisfied. Happily, 
on the whole, that danger has been avoided. Certainly the book has not lost 
its practical merits. Not only does it give a clear and up-to-date description of 
procedure to those who have to work the system, but it also gives a remarkably 
good picture of the system as a working model to those students who lack 
practical experience. In this it goes somewhat beyond procedure; a great 
deal is said of the actual handling of a case which is of considerable value. 
Similarly, in so far as the book is one of general principle, it goes well 
beyond any narrow definition of criminal procedure and does much to satisfy 
the inquiring reader. Any reservations there may be spring from the fact 
that the book does go so far. There are some references, as in connection with 
Reid v. Nizon, 1948 J.C. 68, to experience elsewhere, but there is no uniformity 
in this. Indeed, this is a field where such comparisons may be dangerous; the 
legislation involved in Reid v. Nison itself was dealt with differently in 
England and Scotland. Yet if some such references are made, one looks for 
others, e.g., in connection with the criminal acts of corporate bodies. Again, 
there are instances where references could well be added to periodical litera- 
ture—such as the article by Mr. Elliott on Greenhuffs’ case and its developments 
in (1956) 68 Jur.Rev. 22. It can be said that to make such points, or to 
ask that at times the reader might be given more discussion of, or substance 
&bout, particular cases, i8 to ask that the character of the book should be 
changed so that its original purpose might disappear. Yet such discussion 
is there and is admirably and succinctly set out both in regard to particular 
cases, e.g., Downie v. H. M. Advocate, 1952 J.C. 87, and in regard to particular 
topics, such as oppregsion. It is possible that in a future edition some re- 
arrangement might help. 'The book starts with general subject-matter, and 
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running through it are general principles which call for the type of treatment 
discussed. It may be that greater segregation of such material would have 
emphasised the merits of this edition, and might help another. Certainly some 
of the valuable portions of the book might gain in emphasis and be less likely 
to be overlooked by the inexpert. 

When all is said, the present edition achieves so much that one should 
hesitate to quibble. The book is very much alive; the editing has been done 
with equal care and skill. For both its purposes the new edition is greatly 
helped by the elaboration of the tables and index which has occurred. The 
latter in particular is both comprehensive and easy to use. The need for such 
an index to a book of this type is obvious. It is not always that the need is 
so well met. 

J. D. B. Mrrcuxzrr. 


YEARBOOK or THE INTERNATIONAL Law Commission 1956. [New 
York: United Nations; London: H.M.S.O. Vol. 1, 291 pp. 
22s. 6d.; Vol. 2, 802 pp. 22s. 6d. net.] 


Acconpixa to Article 18, paragraph 1 (a) of the Charter of the United Nations 
“the General Assembly shall initiate studies and make recommendations for 
the purpose of . . . encouraging the progressive development of international 
law and its codification.” With this objective in mind, a Resolution was 
adopted in 1947 creating the International Law Commission with the twofold 
aim of developing and codifying international law, tasks the border-line between 
which is by no means always clear. 

The Commission adopted an agenda of labour which covered such items as 
treaty-making, arbitral procedure, nationality, rights and duties of States, 
immunities, the principles of international law recognised in the Nuremberg 
Charter and Judgment and, associated therewith, offences against the peace 
and security of mankind. Of all its tasks, that which has most nearly reached 
completion is a draft on the law of the sea which was considered at a 
governmental conference at Geneva in March, 1958, 

According to the Statute of the Commission, its members are to be 
chosen for their “recognised competence in international law” and many of 
the reports issued as working papers and prepared by individual members 
of the Commission are of value to students of international law, both as 
indications of what the present state of the law is regarded as being, and of 
the trends that at least some experts regard as being desirable. Unfortunately, 
it has not been excessively easy to obtain this raw material of the Commission’s 
work, or of the discussions that have taken place on these reports, for they 
have only been available in a limited way in a mimeographed form. 

The drawbacks of this method of publishing were appreciated in the General 
Assembly, which resolved at its tenth session that the summary records of the 
Commission and its documents should be made available in a more permanent 
form, and the Yearbook of the International Law Commission is intended to 
give effect to this purpose. From the first volume of summary records it is 
amusing to note with what seriousness some among those who are described 
as possessing “recognised competence in international law” discussed the 
proper name to be given to this publication. Professor Krylov favoured 
“Yearbook,” Professor Zourek advocated “Documents” and Mr. Edmonds 
“Proceedings.” It is also interesting to note the somewhat offhanded way 
in which some of the members of the Commission view their duties. When 
the session opened only nine of the fifteen members were present, and from 
then on the numbers fluctuated, never reaching the full complement, although 
for a large part of the session fourteen members were in attendance. Another 
defect that becomes clear from having the reports in thisymore permanent form 
is the cavalier way in which the Secretariat of the United Nations prepares 
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the necessary documentation. At this session the necessary French translations 
were not available and, therefore, in the words of the Rapporteur on the Régime 
of the High Seas and Régime of the Territorial Sea, “the order of discussion 
would be dictated solely by practical considerations.” 

In view of the Geneva Conference there is no doubt that the decision to 
make the records and documents of the Commission more readily available 
and in a permanent form could not have come at a better moment. In 1956 
the Commission finally adopted its draft Convention on the law of the sea and 
anybody wishing to understand that Conference, and the background to some 
of the views put forward, must be grateful to the United Nations for having 
provided the raw material for following the course of the discussions and for 
providing in the records a commentary thereon by some of the leading experts 
of the day. 

While it might be too much to ask that all the records and documents of 
preceding sessions should be made available in the same form, it is to be 
hoped that those who are responsible for allotting funds for United Nations 
publications might be persuaded of the value and advantage of issuing in the 
same form at least the reports of the various Special Rapporteurs whose 
researches have so far only been available in mimeograph, and which are at 
present, of necessity, consigned to limbo. 

L. C. Gaxxx. 


TzRnrs or Trworgv Jonn Evans AND Joun RkamanLD HALLIDAY 
Cunrsrrg. Edited by F. Tennyson Jesse. [London: William 
Hodge. 1957. c and 879 pp. 80s. net.] 


War makes the great and lasting value of the Notable British Trials Series 
is that these volumes enable the reader, any reader, to form a complete picture 
of the evidence upon which the jury found their verdict in certain criminal 
matters of importance or notoriety. Had the full verbatim reports of the 
proceedings against Evans, and subsequently against Christie, been public 
property earlier, the flerce controversy round this most unfortunate matter— 
which coincided with the period during which agitation for and against the 
death penalty was reaching its height—would at least have been based on 
accurate knowledge of what became known in court. As it happened, the 
editor of this volume, Miss Tennyson Jesse, informs us, applications from 
reputable persons for transcripts were “refused” even after the rush for 
copies for those concerned with the Scott Henderson inquiry was over. 

The facts asswe now possess them are of course vastly different from those 
which were laid before the jury when they sent Evans to the gallows on 
January 12, 1950. It was the discovery of Christie's many victims three years 
later which shed a wholly new light on the events at 10, Rillington Place. But 
while it seems certain that Evans would not have been convicted if the true 
character of the chief witness against him had been recognised at the time, 
there i8 still no telling whether Evans was or was not an innocent man when 
he was hanged. Was he responsible for the death of his wife and his child, or 
what was his share in their destruction? Miss Tennyson Jesse, in her lengthy 
and somewhat rambling introduction, considers the various possible theories 
and arrives at the result that none of them resolves all doubts: “ each,” she 
says, “leaves something unaccountable.” For herself, she thinks it “more 
likely” that Christie, and not Evans, killed the young woman and her child. 
To some, this view of the matter will have gained further support from Mr. 
Peter Baker’s report of his interview with the Roman Catholic chaplain at 
Pentonville, which appeared in a letter to The Spectator on July 12, 1957. But 
certainty on this point we have none now, nor are we ever likely to have. 

There is no comfox in this. On the contrary; it is the most terrible and 
disquieting aspect of the whole affair. An innocent man may have been hanged, 
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and if that were not in itself bad enough, it i8 now obvious that something 
similar may at any time occur again, with nobody any the wiser. From the 
full account and transcript of the trial now published it is plain that Evans 
had a perfectly good and to all appearances fair trial. There was nothing 
weak about the case against him—Miss Tennyson Jesse in her Introduction 
calls it “overwhelming” before Christie was known to be a strangler—and 
there is nothing seriously to suggest that he was not treated in accordance 
with the high standards we set ourselves when dealing with any prisoner in 
the dock on a major charge. The judge seemed to have little doubt about his 
guilt; the jury were out for only 85 or 40 minutes to find their unanimous 
verdict. It is a most anxious question which every reader may put to his 
conscience upon reading the transcripts of the Evans trial whether, as a jury- 
man and on the evidence before him, he would have held out for a verdict 
of “not guilty.” 

The Evans trial was at the time overshadowed by another murder trial 
far more calculated to arouse public curiosity and speculation; the execution 
of the young Welshman excited little notice, and certainly no outcry. It 
seemed as plain a case as any until Christie was implicated. Can any reader 
say, in the face of what he reads in this volume, that a miscarriage of justice 
of the most serious kind could not have happened in our legal system without 
causing the slightest suspicion? In the face of this thought it strikes me that 
Miss Tennyson Jesse makes it rather easy for herself when she writes: 
* Civilisation is founded upon people telling the truth and there is no one to- 
blame, at the trial of Evans, except Evans himself for lying and lying and lying.” 


H. A. HAMMELMANK. 


Tue Rent Act, 1957. By R. E. Mrecarry, Q.c. [London: The 
Solicitors’ Journal. 1957. 89 pp. s. net.] 


Tur Rent Act, 1957. Current Law Gume No. 18. By AsHLEY 
Bramar. [London: Sweet & Maxwell, Ltd. 1957. xiv and 
208 pp. 12s. 6d. net.] 


Smaw’s Gurpk ro Rent CONTROL AND THE INCREASE OF RENTS. 
Second edition. By Quentin Epwarps. [London: Shaw & 
Sons, Ltd. xxi and 225 pp. 22s. 6d. net.] * 


Rent Acts MaNvar. By Asurey Bramar. [London: Sweet & 
Maxwell, Ltd. xxxi and 449 pp. 87s. 6d. net.] 


Tue Rent Act, 1957, contains twenty-seven sections and eight schedules, 1s 
larger than any other two Rent Acts put together, and there can be very 
few persons who are not intimately affected by it. 

Mr. Megarry's book, or booklet as he modestly calls it, contains a reprint 
of articles which appeared in the Solicitors’ Journal. His aim is to show what 
is the general broad intention of the legislature, the “general nature of what 
Parliament has done,” to use his own words from the foreword. The lucidity 
of Mr. Megarry’s style is too well known to need praising here; suffice it to 
say that this is undoubtedly the best short introduction to the subject. 

Mr. Bramall’s Guide possesses almost as many pages as Mr. Edwards’s 
edition of Shaw’s Guida, but there is a marked diffegence between the two 
books. The patient student, anxious to read all that has been written, would 
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be advised to start first upon Shaw. In Shaw he will find a brief introductory 
chapter, appendices on gross and rateable values, and numerous examples 
throughout the text. Mr. Bramall’s Guide, on the other hand, is severely 
practical. It is a work of reference, rather more detailed than the word 
“Guide” suggests. Its slim format will appeal to the busy practitioner 
who wishes to carry it around with him. In addition it contains the texts 
of the Act itself and the Regulations. 

Mr. Bramall’s Manual is the largest and most detailed of these four books. 
It contains a chapter on *Dwelling-houses within the Acts,’ an invaluable 
discussion, for the question whether a house comes within the scope of the 
Acts is often as difficult to answer as questions relating to the effect of 
the Acts upon that house. This is, in truth, a treatise upon the whole system 
of the Rent Acts. For although the 1957 Act has made much previous 
learning obsolete, the Act depends upon the structure commenced some forty 
years before. And until Parliament can be convinced that piecemeal legislation 
raises so many difficulties, and codifles the law, reference to the earlier 
statutes is still obligatory. Mr. Bramall is to be congratulated upon an 
excellent manual, furnished with such of the earlier statutes as are still 
relevant, and most attractively set out. 

ÅLLISTER LONSDALE. 


THE LANDLORD AND TENANT AcTS, 1927 AND 1954. Second edition. 
By LroneL A. BLUNDELL and V. G. WeLrLwes. [London: 
Sweet & Maxwell, Ltd. 1957. xxiv and 864 pp. (including 
index). 42s. net.] 


Tue first edition of this work (reviewed at (1956) 19 M.L.R. 118) was 
published shortly after the passing of the Landlord and Tenant Act, 1954. 
lt quickly proved its worth as a guide to the law of landlord and tenent as 
amended by that Act. The new edition has been skilfully prepared in the 
light of experience of the working cf the 1954 Act and of the numerous 
reported decisions upon it. Summaries of these decisions and of certain 
other relevant cases are included in a new appendix, which should be 
useful on those many occasions when reference to the full report of a case 
is either incorfvenient or unnecessary. 

With this edition the authors and publishers have been unlucky in two 
respects. First, the edition as orlginally published included a chapter on the 
protection of residential long leaseholders under Part I of the 1954 Act; and 
with the passing of the Rent Act, 1957, this particular chapter became very 
quickly out of date. Secondly, the edition as originally published set out 
in an appendix the Landlord and Tenant (Notices) Regulations, 1954, as 
amended; and those regulations were replaced by consolidating regulations 
soon after the date of publication. This work also appears in a different 
binding as & supplement to Woodfall on Landlord and Tenant; and, in that 
form, because the date of publication was later, these two points were 
satisfactorily dealt with, the discussion of residential tenancies being relegated 
to a second volume of the supplement. 

As a textbook of the law relating to business tenancies this second 
edition is an admirable piece of work. 

. LzorrN Paice. 
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IvrRopucrION TO Income Tax Law, CANADA. By Francis EUGENE 
La Bri, B.A., LL.B., LL.M., D.JUR., Associate Professor in 
the School of Law, University of Toronto; with the assistance 
of MaRcCEL BELANGER, M.A., C.A., Secretary of the Faculty of 
Commerce and Professor, Laval University. [CCH Canadian 
Ltd. 888 pp. $7.50.] : 


SILKE on SouTH ArnicAN Income Tax being an exposition of the 
law, practice and incidence of income tax in South Africa. By 
A. S. Saxe, M.coM.(Hons.) (Cape Town), c.4.(8.4.), Lecturer 
in Taxation at the University of Cape Town. [Juta & Co. Ltd. 
1957. 828 pp. £8 2s.] 


Born these books deal with systems of income taxation which have much in 
common with the system now in force in the United Kingdom. Moreover 
many British individuals and companies have taxable income arising in either 
Canada or South Africa. These books are therefore likely to be consulted 
by those who, without requiring a detailed knowledge of the whole field of 
Canadian or South African income tax law, require & working knowledge 
of the law on a particular topic. 

Professor La Brie’s book is intended as a student's textbook. Without 
an accurate knowledge of Canadian tax law, it is not easy to say for certain, 
but in the opinion of the reviewer this book should serve that purpose 
admirably. For example, in dealing with the topic, which also gives rise to some 
difficulty in Great Britain, whether gains realised by a purchase and resale 
are income or capital profits, especially in the case of an isolated transaction, 
the author gives first of all a summary of the facts of some sixteen or so 
cases where-the profit was held to be income, and of some eight cases where 
the profit was of a capital nature. Then he attempts to find some distinguish- 
ing feature between the two lines of authority, and does this in such a 
- way as to stimulate the reader’s curiosity. After reading this part of the 
book no student could possibly consider tax to be a dull subject, or fail 
to want to examine the topic further. While the author does not intend 
his book to be used by the practitioner, it is nevertheless sufficiently detailed, 
and gives enough authorities, to be of value to the practitioner who seeks, 
not a complete exposition of the law, but a guide which can give him the 
rules on the topic in hand with the minimum of delay, and the authorities 
which he may then consult himself. 

Mr. A. S. Silke’s book is a more substantial work, in that it is primarily 
a work of reference, which deals with all aspects of the taxation laws of 
South Africa. It contains all the relevant legislation, including double 
taxation agreements, preceded by an exhaustive treatise illustrated by numerous 
examples, It seems to be the South African equivalent of Konstam and 
OLIT AS, in one volume. From the point of view of the reader in Great 
Britain, who has a point of South African tax law to examine, it is an 
invaluable book. One goes to it with no more than a general idea of 
` the name of the tax one is looking for, and one finds a lucid statement 
in the text, complete with references to the statutes and ordinances and 
decided cases, and an example worked out in figures. It is a book that 
should be found useful by lawyers, accountants and business men. 


D. C. Porrrn. 
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An Estate Dory Noresoox. Second edition. By G. BougHEN 
GRAHAM, LL.B., of Lincoln’s Inn, Barrister-at-Law. [The 
Solicitors’ Law Stationery Society, Ltd. 1957. 141 pp. 
178. 6d. net.] 


Tux standard textbooks on estate duty are often considered by practising 
solicitors to be too expensive and too detailed. On the other hand the 
. account of estate duty to be found in a book dealing with probate may 
be inadequate. The solution, for the practitioner who finds himself in need 
of an accurate but concise statement of the law and practice, may well be 
to acquire Mr. Graham’s book. To say that this book 1s neither for 
beginners nor for specialists is not. to criticise it, but only to define its 
scope: it fulfils admirably its appointed task, to provide a notebook to 
assist the practitioner in dealing with the estate duty problems which arise 
in the administration of the ordinary small or medium-sized estate. It does 
not contain the relevant statutes, or hints on avoidance, or discussion of 
well-known difficult points; notwithstanding these omissions, indeed because 
of them, the book is ideally suited for the practitioner to keep at his elbow 
when dealing with estate duty in the course of administration. It is both 
lucid and practical. There is a good index, and it is generally possible to 
get on to any point of law with the minimum of delay. 


D. C. Porr. 


Facrory Law. Sixth edition. By H. SawuErs. [London: Stevens 
& Sons, Ltd. xxx and 784 pp. £4 10s. net.] 


Tæ scope of this book will be well known. In large type and on thick paper, 
which adds considerably to its bulkiness, it contains a reprint of the Acts 
and the Orders. 

The Lead Paint Regulations, 1927, referring to the painting of buildings 
with lead paint, have been omitted. The Index says, “Lead Paint Regulations, 
page 684,” on which page, however, there is set out the Herring Curing 
Welfare Order, 1927. The dozen or so pages of the Introduction headed 
“Principal Changes in the Law,” need to be used with caution, for these do 
not refer to the changes which have ensued during the six years since the 
last edition was published. They consist, in fact, of a comparison of the 
law before and after 1987, the present value of which may be doubted. 


ALLISTER LONSDALE. 


. REGULATION or EMPLOYMENT AND INDUSTRIAL CONCILIATION IN 
Sour Arnzica. By M. SCHAEFFER, B.A., LL.B. [Cape Town: 
Juta & Co., Ltd. 1957. ‘£6 2s. net.] 


INDUSTRIAL Laws OF SOUTH AFRICA. By ALAN pk Kock. [Cape 
Town: Juta & Co., Ltd. 1956. £6 2s. 6d. net.] 


Bors these works are concerned with industrial law but they differ consider- 
ably. Schaeffer is really the fourth edition of a work first published by the 
author in 1984 under the title The Industrial Conciliation Aot. Its scope 
has now been broadened to incorporate the relevant parts of the Native 
Building Workers Act and the Native Labour (Settlement of Disputes) Act 
and certain other statates touching on conditions of industrial employment. 
Schaeffer is designed primarily for the lawyer and contains quite full 


844 THE MODERN LAW REVIEW Vor. 21 


discussion of such matters as the definitions of “white,” “coloured” and 
“native” and the meaning of the term “ sufficiently representative” in relation 
to a trade union. 

De Kock, a new book, written by an attorney and director of the Midland 
Chamber of Industries, seems to be aimed partly at the employer without legal 
qualifications and contains 207 pages of analysis and summary of the main 
industrial statutes followed by 821 pages giving the text of several of the 
statutes and regulations made under them. Both these books are good of 
their kind and can be recommended to those, not all lawyers, who are interested 
in industrial aspects of apartheid. The practising lawyer may find Schaeffer 
the more helpful of the two, but de Kock covers the Factories, Shops and 
Offices and Apprenticeship Acts in more detail. 

A. M. Howorh. 


Books and Publications Received 


THE AMERICAN JOURNAL OF LecaL History, Vol. 1, Nos. 1 and 2, 
January and April, 1957. 102 and 196 NP: Published by 
Temple University School of Law, 1715 North Broad Street, 
Philadelphia 22, Pa. Annual Subscription £8, individual parts . 
16s. 6d., from Sweet & Maxwell, Ltd. 

Aspects OF Enesa Equiry. By Sm RAYMOND EVERSHED, M.R. 
The Hebrew University of Jerusalem Lionel Cohen Lectures, 
Second Series—January, 1954. 52 pp. Oxford University 
Press (Magnes Press). 5s. net. 

Laws AND REGULATIONS ON THE REGIME OF THE TERRITORIAL SEA. ` 
United Nations Legislative Series. 811 pp. United Nations, 

. New York, 1957. 60s. H.M. Stationery Office. 

-1958 SUPPLEMENT TO [INDUSTRIAL Laws or SourH Arrica. By 
ALAN DE Kock. 111 pp. Juta & Co., Ltd. Agents in U.K.: 
Sweet & Maxwell, Ltd. 28s. 

INTERNATIONAL POLITICAL ScreNCE ABsTrRaCTS, Vol. VII, No. 4, 
1957. Abstracts of articles published from July to September, 
1957. Bast. BLACKWELL, Oxford. 

Konstam’s Income Tax. Cumulative Supplement to the Twelfth 
Edition, No. 5. By J. E. ViNELOTT, B.A. xviii and 87 pp. 
Stevens & Sons, Ltd. 1958. 10s. 6d. net. 

YEARBOOK OF THE INTERNATIONAL Law Commission, 1949. Summary 
Records and Documents of the First Session. 812 pp. Vol. II, 
Documents of the Third Session. 146 pp. United Nations, 
New York, 1956 and 1957. 22s. 6d. and 11s. H.M. Stationery 
Office. 

Justice N HuNcanvy Topay. Third Report of the International : 

f Commission of Jurists on The Hungarian Situation and the 
Rule of Law. September 1, 1957-January 81, 1958. 72 pp. 
International Commission of Jurists, 47 Buitenhof, The Hague, 
Netherlands. 

GxNOSSENSCHAFTEN UND  GENOBSENSCHAFTSRECHT IN  lTALIEN. 
WorrcaNc KLINGBERG. 141 pp. Veröffentlichung des Instituts 
für ^ Genossenschaftswesen an der Philipps-Universitat, 
Marburg/Lahn. 1957. D.M. 8,60. 

GENOSSENSCHAFTEN UND GENOSSENSCHAFTSRECHT IN FRANKREICH. 
Dr. GERD EICHHORN. 224 pp. Marburg / Lahn. 1957. D.M. 12,90. 
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STORM OVER THE AMERICAN 
SUPREME COURT: 


* We are very quiet there," Mr. Justice Holmes wrote of the 
Supreme Court in 1918, ** but it is the quiet of a storm center." * 
That precarious shelter, if it ever really existed, has now been 
lost. No longer does the court sit secure in the hurricane’s eye 
while the winds of doctrine beat about it; now it is exposed to the 
full fury of the gale. One has only to read the vituperative Mani- 
festo of 100 Southern Congressmen, or listen to the impassioned 
speeches at a convention of States’ Attorneys-General, or observe 
the bills introduced in Congress to curb the jurisdiction of the 
court, to sense the violence of the storm. 

It springs, of course, mainly from the decisions in the school 
segregation cases. But in America social causes are seldom pure 
and never simple. In fact there has come into being a coalition 
of disaffected groups warring on the court. To the segregationists 
must be added those who are disturbed by the decisions which 
have put procedural limits on legislative investigations and criminal 
trials of communists and by the decisions which have held that 
certain anti-stibversive laws of the states are superseded by Federal 
legislation. 

A Bill introduced into Congress in July 1957 by Senator Jenner 
of Indiana would deprive the Supreme Court of its appellate 
jurisdiction i in several specified classes of cases. The list is interest- 
ing because it reflects so precisely the immediate dissatisfactions 
felt by certain groups with current decisions: cases involving the 
validity of (a) proceedings against witnesses before Congressional 
committees, or (b) action taken against Government employees on 
grounds of security, or (c) state laws for'the control of subversive 
activities, or (d) regulations concerning subversive activities in the 
teaching staffs of public schools, or (e) rules of a state pertaining 


1 A lecture delivered at the London School of Economics and Political Science, 
March 5, 1958. 
2 Holmes, Collected L'gal Papers, 202 (1920). 


845 
Vor. 21 28 


` 


846 THE MODERN LAW REVEW Vor. 21 


to the admission of persons to the practice of law. Even 
British empiricism could hardly do better than that in cataloguing 
without commitment to a principle. It should be said that the 
American Bar Association has expressed disapproval of this Bill, 
without taking a position on the merits of the decisions of the court 
which provoked the proposal. Perhaps it will be enough to say 
two things about the Bill. In the first place, it is surely odd that 
judicial review should be curtailed in areas where some of the 
most basic interests of the individual are threatened by govern- 
mental action—freedom from imprisonment and from loss of 
employment. Secondly, the Bill would be quite grotesque in its 
operation, since it would leave unreviewable the decisions of state 
and lower federal courts, however those courts had decided the 
controversies. When for example, the Supreme Court held state 
subversive-activities legislation to have been superseded by Federal 
laws, it was affirming a decision of the Pennsylvania Court to the 
same effect. It is an ironical feature of the Jenner Bill that, were 
it to be enacted, it would cut off any opportunity to seek reversal 
of such state court decisions. Without the segregation issue, it 
is hardly likely that the actions of the court would have aroused 
so vehement a response: compared with desegregation they are as 
popguns to the crack of doom. Nevertheless they have produced 
a coalition which carries the attack on the court beyond merely 
sectional lines. 

Before examining the immediate situation more closely, it would 
be well to view it in the perspective of history. Resistance to 
the court has been a persistent strain in American life from the 
beginning, and the resistance movements have not by any means 
been the exclusive province of one section of the country.‘ If I 
do not reach back into history beyond the end of the eighteenth 
century, you will understand that the fault is not mine but that 
of my country. The story of resistance begins as early as 1798, 
when the Supreme Court entertained a suit against the state of 
Georgia, giving judgment for the complainants.” *The Georgia 
House of Representatives promptly passed a Bill declaring that 
any Federal marshal who should attempt to collect the judgment 
would be ‘‘ guilty of a felony ” and should “ suffer death without . 
benefit of clergy, by being hanged.” Fortunately the Eleventh 


3 The pinaipol decisions reflected in this list are the following: (a) Watkins v. 
U.S., 854 U.S. 178 (1957); (b) Cole v. Young, 851 U.S. 586 (1956); (c) Penn- 
sylvama v. Nelson, 850 U.S. 497 (1956); (d) Slochower v. Board of Education 
of N.Y., 850 U.S. 551 (1956); (e) Schware v. Board of Bar Examiners of New 
a nn U.S. 232 (1957); Konigsberg v. State Bar of California, 858 U.S. 
252 (1957). 

* The historical background has been surveyed in two recent studies and an 
earlier one: Interposition v. Judicial Power, 1 Race Relations Law Reporter 465 
bordi University School of Law, 1958); McKay, With All Dehberate 

peed: A Study of School Desegregation, 81 N.Y.U.Li.Rev. 991 (1956); Warren, 
Legislative and Judicial Attacks 
47 Àm.L.Rev. 1, 161 (1918). 
5 Chisholm v. Georgia, 2 Dall. 419 (1798). 
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Amendment, declaring the sovereign inanunity of States from suit 
in-the Federal courts, put a quietus on resistance growing out of 
this sort of offended dignity of a state. 

But the Alien and Sedition Acts of the Federalist Congress in 
1798 precipitated a new storm whose echoes can still be heard. 
Striving to rally the states against these laws, Virginia enlisted 
the services of James Madison, and Kentucky those of Thomas 
Jefferson, who anonymously drafted, respectively, the Virginia and 
Kentucky Resolutions. The Virginia Resolutions contain the 
earliest reference to “ interposition,” a doctrine revived in the 
recent segregation controversy but as obscure in its operative 
meaning today as it was in 1798. Madison wrote: “‘ . . . in case 
of deliberate, palpable and dangerous exercise of other powers not 
granted by the same compact, the States who are parties have 
the right, and are in duty bound, to interpose for arresting the 
progress of evil, and for the maintaining within their respective 
limits, the authorities, rights, and liberties appertaining to them." 
For Kentucky, Jefferson wrote in similar vein, casually brushing 
aside the notion that the court might be the appropriate arbiter 
of disputes over state and Federal powers: ** That the Government 
created by this compact was not made the final judge of the extent 
of the powers delegated to itself, since that would have made 
its discretion, and not the constitution, the measure of its powers; 
but that as in all other cases of compact among parties having no 
common judge, each party has an equal right to judge for itself, 
as well of infractions as of mode and measure of redress." * The 
election of Jefferson in 1800 and the expiration of the Alien and 
Sedition laws rendered moot the movement which the two states 
were- seeking, with not much success, to launch. 

A little later, the action of the Supreme Court of the United 
States in holding that it had jurisdiction to review the decisions 
of a supreme court of a state produced a fresh outburst from 
Virginia. Chief Justice Spencer Roane of that state, whose court 
had been reversed on writ of error, was unrestrained in denuncia- 
tion: * A most monstrous and unexampled decision. It can only 
be accounted for by that love of power which all history informs 
us infects and corrupts all who possess it, and from which even 
the upright and eminent judges are not exempt . . . [It is the] 
zenith of despotic power." In a letter Roane lamented the com- 
placency of Jefferson and Madison, who had meanwhile come to 
the place of supreme national responsibility while Roane was still 
a Virginian: ‘‘ The career of the High Court must be stopped or 
the liberties of our country are annihilated . . . But Jefferson 
and Madison hang back too much in this great crisis. Jefferson at 


* The two sets of Resolutions are printed in Commager, Documents of American 
History, 178-184 (5th ed. 1949). 

7 Commenting on Cohens v. Virginia, 6 Wheat. 264 (1821). Quoted in 1 Warren, 
The Supreme Court in United. States History, 555-566 (rev. ed. 1926). 
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least ought to do, in regard to republicanism and republicans, 
what one of the French literati did in regard to the French language. 
Being on his deathbed and surrounded by friends, one of them 
sinned against the purity of that language, whereupon the sick 
man corrected him with great energy. One of his friends seeming 
surprised that he should do this, under his extreme situation, he 
replied with increased energy that he would defend the purity of 
the French language with his last gasp, and instantly expired." * 
The appellate jurisdiction of the Supreme Court has been the target 
of repeated attacks; from 1821 to 1882 at least ten Bills were 
introduced in Congress to deprive the court of such jurisdiction in 
whole or in part, and the pending Bill of Senator Jenner's is in 
this direct line of descent. 

The centrifugal forces were disappointed, too, in Andrew 
Jackson, a son of South Carolina, who in the White House set 
himself firmly against the resistance movement in his native state. 
When the South Carolina legislature declared the tariff of 1828 to 
be null and void, forbade Federal agents to collect it, and pro- 
hibited appeal to the Federal Supreme Court, Jackson countered 
with the Force Bill of 1888, conferring protective jurisdiction on 
the Federal district courts, and with the threat of warships in the 
port of Charleston. A compromise tariff led to South Carolina's 
withdrawal of the nullification statute. Again there was a fortunate 
denouement of the crisis. Chief Justice Marshall had a different 
word for the succession of escapes. Writing in 1882 to his friend 
Justice Story, he said: “I yield slowly and reluctantly to the 
conviction that our Constitution cannot last. . . . The Union 
has been prolonged thus far by miracles. I fear they cannot 
continue.” ? ; 

The centrifugal forces, as I have suggested, were not confined 
to the South. Concurrently with these Southern resistance move- 
ments the Federal judiciary was the target of attacks in the North. 
In 1809 the legislature of Pennsylvania defied the Federal Courts 
ruling on the ownership of a sloop claimed by the'state. The 
Federal marshal was prevented by state troops from serving the 
process of the court, whereupon a Federal grand jury indicted the. 
commander of the state militia. The Governor wrote to President 
Madison, doubtless recalling the philosophy of the Virginia Resolu- 
tions, but Madison, now bearing a different and broader responsi- 
bility, rebuffed him: ‘ The executive is not only unauthorised to - 
prevent the execution of & decree sanctioned by the Supreme Court 
of the United States, but is expressly enjoined by statute to carry 
into effect any such decree, where opposition may be made to it.” 
The state troops were withdrawn and the general was convicted, but 
his sentence was remitted in one month by President Madison.” 


8 Ibid., 558. 


9 Ibid., 769. : 
10 Ibid., 374-886. 
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The war of 1812, with its embargo on shipping, produced in the 
New England Federalists the very sentiments of anti-unionism 
that were to fortify the South Carolinians in 1882. Just as it had 
been observed, in answer to Dr. Johnson, that “‘not the Devil, 
but St. Thomas Aquinas, was the first Whig," so it was not 
Calhoun of South Carolina but the New England worthies who may 
be accounted the first secessionists. 

The most profound resistance in the North was precipitated, 
of course, by the Fugitive Slave law. Convictions of abolitionists 
under that law in the Federal courts were nullified by habeas corpus 
proceedings in state courts; and when the Supreme Court of the 
United States held that the state courts were out of bounds, Chief 
Justice Taney’s opinion was roundly denounced as the work of 
slaveholders and doughfaces, and Massachusetts went so far as to 
legislate for the disbarment of any lawyer appearing in court for 
a slaveowner.!! This time there was no happy or miraculous 
outcome. The clamour over the court now merged into the 
cannonading of.the Civil War. 

After that war the court provided & reminder that it could be 
an instrument of cohesion and reconciliation as well as of division. 
Holding unconstitutional as bills of attainder both state and Federal 
test oaths of past loyalty as conditions for the practice of the 
professions, the court helped the country to move down the road to 
reunion.!^ Thereafter resistance came to be not so much sectional 
as inspired by group interest. Organised labour fought against 
the labour injunction; the Progressive Party in its unsuccessful 
Presidential campaign in 1912 declared itself for the popular recall 
of judges and of judicial decisions; and the impasse between the 
court and the Administration in 1987 led to President Roosevelt's 
court-packing plan, which failed of enactment when, as an 
irreverent commentator put it, ‘fa switch in time saved Nine.” 

With this background it is time to come to the desegregation 
cases themselves. They turn on the phrase “‘ equal protection of 
the laws ” in the Fourteenth Amendment. Does that phrase mean 
that public educational facilities shall be equal for white and 
coloured pupils, and if so does equality mean an end of separate 
schools for the races? In order to answer these questions a 
preliminary one is relevant: what do we mean by “ mean ?? The 
philosopher Wittgenstein has a parable that is much quoted: a wife 
asks her husband to teach their young son a game, and when the 
husband teaches the boy to game with dice, the wife protests, “I 
didn’t mean that kind of game." What exactly did she mean by 
“mean”? That she had mentally addressed herself to the possi- 
bility of gambling and had deliberately excluded it from her 


11 Ableman v. Booth, 21 How. 506 (1859); see Haines and Sherwood, The Role of 
the Supreme Court in American Government and Politics, 1885-1864, 224-243 
(1957); Swisher, Reger B. Taney (1885). 

12 Hg p. Garland, 4 Wall. 888 (1867); Cummings v. Missouri, 4 Wall. 277 (1867). 
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concept of f game," or that if she had so addressed herself she 
would have made the exclusion? In the case of ** equal protection 
of the laws? I suggest that these possible meanings are not 
adequate alternatives; that, to follow the parable, it is as if the 
mother had bequeathed a fund to trustees for the teaching of 
suitable games to boys, and the question arises seventy-five years 
later whether a particular game is suitable. Is the meaning to be 
derived from what the donor had in mind respecting that game, 
or would have had in mind had she thought of it, or is the 
meaning rather that she left the decision to be made by the 

trustees, taking into account the conditions and mores of the day 
when decision had to be made? The Constitution of the United 
States contains certain terms like *'jury," *'*bill of attainder," 
and ‘‘letters of marque or reprisal," which take their meaning 
as words of art from the book of history. The Constitution contains 
other terms like ** commerce among the States," ‘‘ due process of 
law," and “lay and collect taxes . . . to provide for the common 
defense and promote the general welfare" which are open-ended, 
which have a hard core of historical meaning but are not to be 
delimited by that historical experience. I would suggest that 
* equal protection of the laws" is of this category of terms. In 
1868 state-supported schools were rare in the South, and Negro 
education of any sort virtually non-existent there. It would be 
pointless to seek in the minds of the statesmen of 1868 a definite 
Answer to the question of the meaning of ‘‘ equal protection ” in 
the 1960’s when public schools have become the rule and Negroes 
have proved that in capacity for learning and teaching, differences 
are individual rather than racial. 

To adopt a phrase of Mr. Justice Holmes’s, the meaning of a 
constitutional term like * equal protection of the laws?! is to be 
gleaned from *'its origin and line of growth." !* Not long ago I 
happened to be seated at table next to a zoologist, who asked 
whether the American Constitution was founded on pre-Revolu- 
tionary concepts. When I said that some of its provisions were 
indeed taken from pre-Revolutionary forms and institutions, he 
quickly inquired whether the judges, in looking to these, did not 
take account of the principle of growth which they had exhibited— 
almost verbatim Holmes’s phrase. I have never appreciated so 
vividly the Darwinism of Holmes’s thinking. 

At all events, the guarantee of equal protection of the laws 
had a clear origin in the concern over racial discriminations, and 
it had a significant “‘line of growth?" prior to the desegregation 
cases. Service on juries was held to come within the clause, 
despite the argument that jury service is a duty to be performed 
rather than a privilege to be claimed. Municipal zoning laws on 
a racial basis were held to be forbidden by the clause despite 


13 Gompers v. U.S., 238 U.S. 604, 610 (1914). 
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the argument that there was perfect “equality in the exclusion of 
Negroes from white districts and whites from Negro districts. 
Primary elections conducted to. select the nominees of each political 
party were held to require a non-discriminatory suffrage, despite 
"the argument that primary elections are a private affair rather 
than an activity of the State. And post-graduate education in a 
State university was held’ to fall within the equal protection 
guarantee, though it was contended that education is not one of 
the civil rights secured by the Fourteenth Amendment.'* Each of 
these, controversies was earnestly fought and their outcome, how- 
ever inexorable the logic of the court’s position may now appear, 
was by no means a matter of course. 

. When the court was faced, finally, with the school cases, three 
. lines of decision were open to it. It might have decided that the 
old separate-but-equal standard. reflected the outermost limit of 
equal protection of the laws in the year 1954, that segregation 
enforced by law was consistent with the national understanding of 
. the meaning of legal equality. Such a decision would surely have 
been found as repugnant as was, in different quarters, the decision 
actually reached. The court might, in the second place, have 
treated the issue as a “‘ political question," to be determined by 
Congress under its specific power to legislate in order to carry out 
the provisions of the Fourteenth Amendment. This solution must 
"have had a certain attraction for judges aware of the problems of 
enforcement of judicial decrees in this area. And yet to have 
resorted to this evasive solution would itself have created new 
law, since hitherto, for seventy-five years, Congress had left it to 


' . the court to develop the content of the equal-protection guarantee. 


‘To announce now that the responsibility rested in truth on Congress 
would have been something of an Alphonse Gaston game, with no 
one going through the door. 

The court, instead, took the responsibility, and did so in 
measured stages, first announcing the principle of non-segregation 
and later, after a delay for further argument of counsel, considering 
the form of the decree. The critical terms of the decree are, of 
course, ** deliberate speed ?—2a phrase taken from English Chancery 
"practice and not, as some litterateurs believed, from the refrain in 
Francis Thompson’s *-Hound of Heaven’’: “deliberate speed, 
majestic instancy." If poetic terms are insisted on, the court 
` -preferred Thompson's refrain (or the first part of it) to Keats's: 
< Thou foster-child of silence and slow time.” 

` To turn to the Arkansas case itself. The Federal district court 
` issued a decree requiring an abandonment of enforced segregation 
in the public schools of Little Rock, and to this decree the local 


14. Ha p. Virginia, 100 U.S. 839 (1880) (jury); Bahandi v. Warley, 245 U.S. 60 
- (1917) (zoning); Smith v. Allwright, 821 U B. 649 (1944) (primary election); 
Missouri ex rel. ines v. Canada, 305- U.S. 837 (1938) (state university). 


^ "15 Brown v. Board o Education, 847 U.8. 488 (1964), 849 U.S. 294 (1955). 
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limits of military discretion, and whether or not they have been 
overstepped in a particular case, are judicial questions. . . . 
Instead of offering them [the complaining well-owners] pro- 
tection in the lawful exercise of their rights as determined: by 
the courts, he sought, by his executive orders, to make that 
exercise impossible. . . . In particular, to the process of the 
Federal court actually engaged in examining and protecting 
an asserted Federal right, the Governor interposed the obstruc- 
tion of his will, subverting the Federal authority. The assertion 
that such action can be taken as conclusive proof of its own 
necessity and must be accepted as in itself due process of law 
has no support in the decisions of this court. . . . If it be 
assumed that the Governor was entitled to declare a state of 
insurrection and to bring military force to the aid of civil 
authority, the proper use of that power in this instance was 
to maintain the Federal court in the exercise of its jurisdiction 
and not to attempt to override it, to aid in making its process 
effective and not to nullify it, to remove, and not to create, 
obstructions to the exercise by the complainants of their rights 
as judicially declared.’’ 

In short, if there was a danger of disorder, the Governor had 
ordered the troops to point their rifles in the wrong direction. 
Suppose that in the Arkansas case the Court of Appeals finds 
Sterling v. Constantin controlling and affirms the decree of the 
district court.’** Suppose, further, that the Federal troops are with- 
drawn and the Governor reverts to his earlier actions. What ultimate 
sanction is available to control him? The legal sanction would be, 
of course, a penalty of fine or imprisonment for contempt of court. 
That possibility raises some problems of its own. When a contempt 
of court is also a violation of criminal law, the defendant is entitled, 
under the Clayton Act of 1914, to have the contempt charges tried 
by a jury (unless the United States was the plaintiff, a situation 
not present in the school segregation cases)." The question of a 
jury trial would thus turn on whether the Governor's actions would 
amount to a violation of Federal criminal law; this they presumably 
would, since it is a crime under the Civil Rights Acts wilfully, under 
colour of state law, to deprive any person of rights guaranteed by 
the Federal Constitution.’ And so in our hypothetical case there 
would appear to be a right to trial by jury, with all its unpredictable 
consequences—save for one escape: the right to demand a jury 
applies to criminal, not to civil, contempt. The difference rests 
in the approach which the judge takes to the vindication of his 
authority. If he punishes absolutely, by fine or imprisonment, the 
contempt is of the criminal variety; if he makes his order con- 
ditional—a fine or imprisonment unless or until the offender brings 
himself into obedience—the contempt is civil. The offender, it is 


16a Since this was written the decree has in fact been affirmed by the court of 
appeals, on April 28, 1958. 

17 Michaelson v. U.S. *z rel. Chicago, St. Paul, etc., Ry., 266 U.S. 49 (1924). 

18 See Screws v. U.S., 826 U.S. 91 (1945). 
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said, carries the key to the prison door in his pocket.’® . Thus, a 
district judge, in the event of recalcitrance, would be able to act, 
should he be so disposed, without a jury. 

But to be told that in a contest between court and Governor 
the judge holds the final trump is hardly a comforting assurance. 
The conflicting currents run much deeper in this river of doubt. 
Will the court and the Constitution be saved once more by a 
** miracle,” or is this to be a kind of Fugitive Slave law in reverse, 
another irrepressible conflict ? 

It would be idle to look for a sudden, miraculous reconciliation. 
For one thing, resistance to integration flows from a deep spring of 
primitive, sub-rational fears, summed up in the frightful spectre 
of ** mongrelisation ’’ of the races. To exorcise this image is not 
the work of a day or a year. It may be slowly dissipated as the 
evidence is borne in that miscegenation, licit and illicit, actually 
declines when the status and self-respect of the Negro are enhanced. 
Besides this basic fear, there are quite genuine problems of ad- 
ministration to be resolved. In districts where the Negro population 
exceeds that of the whites, the consequence of desegregation is that 
the white children, in effect, will be attending coloured schools 
rather than the other way round, and the preponderance of the 
teaching staff may also be coloured. The relative neglect of Negro 
schools until recent years may have its repercussions here in a 
more general lowering of scholastic standards in the community. 
Where this kind of problem is present, the concept of deliberate 
speed may serve to ameliorate it, provided a bona fide scheme for 
orderly desegregation is put in train. Various expedients might be 
employed: desegregation by grades,, starting with the lowest; 
additional classes for retarded pupils; special teacher-training pro- 
grammes. Again, the most hopeful prospect is the accumulation 
of evidence from communities which have in fact made a successful 
change-over. 

Tf miracles of reconciliation are not to be expected, neither, I 
believe, is undying resistance. When we speak of *' The South ” 
we apply a unitary symbol to what is in fact a region of increasing 
- variety and complexity. This is obvious enough when we differen- 
tiate the border South from the deep South. In the border South, 
cities with relatively large Negro populations have made the 
change-over to desegregated schools with exemplary dispatch: for 
example, Baltimore, Louisville and St. Louis. But even in the 
deep South the social structure is not a monolithic and impenetrable 
barrier to change. Let me indicate some of the elements in the 
fabric that have a quality of their own.*° 

In the first place, all the major church groups have officially 


19 See the Michaelson oase, supra, note 17 at 65. More goperally, see Note, 
» lementstion of Desegregation by the Lower Courts," 71 Harv.L.Rev. 
486 (1958). i 

10 Qf. Ashmore, An Epitaph For Dixie (1957). The author is the thoughtful 
executive editor of the Arkansas Gazette. 
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declared their support of the court’s decision. Between such pro- 
nouncements and action on the level of local congregations there is, 
of course, a distinct lag. But given the influence of organised 
religion in the deep South, the lag may be expected to diminish. 
A Southern editor tells the story of a group of local citizens con- 
ferring on their position regarding desegregation; when one of them 
suggested calling in a minister, another remarked, ** Oh, he would 
only give us the Christian answer." At any rate there is bound 
to be a gnawing spiritual discomfort. 

In the second place, there are signs of internal tension between 
urban and rural areas. As the deep South moves toward greater 
industrialisation the problem of desegregation is put in & new 
perspective. Northern capital is eagerly invited, and inducements 
of all sorts are offered: low taxes, public aid for construction of 
plants, lower wage scales, and stable conditions of employment. 
Any cloud of disorder hovering over the area would darken the 
business scene. It is not without significance that the industrial 
and financial community in Little Rock are reported not in 
sympathy with the Governor's conduct. Indeed it is worth 
remembering that it was not the local Mayor but the state 
Governor who intervened against the court's decision. There are 
signs elsewhere that the strength of the resistance movement is 
more largely in the state capitals and rural areas whose representa- 
tion predominates in state government than in the major cities. 
At all events, there are divisive forces within a state as well as 
between state and Union. In Virginia, for example, the state 
legislature threatens to cut off appropriations to any local com- 
munity which dares to embark on desegregated schooling. Like 
so much else in the American Federation, the problem reverts to 
the structure of politics, in particular the over-representation of 
rural areas and small towns as compared with the municipalities. 
But the ‘existence of this intra-state -tension is likely to weaken 
the resistance movement itself. 

A third element making for a breach is the Negro population 
itself, exercising its political rights. The Civil Rights legislation 
enacted by Congress in the summer of 1957 is strongest in the 
protection of the right of suffrage. As the Negroes come to partici- 
pate on a larger scale in the political process, strategic possibilities 
are opened up for making their power felt. 

As a fourth factor I would put the influence of the younger 
generation. Though I cannot adduce the support of a Gallup Poll 
or of a deep-interviewing technique, my impressionistic and 
unscientific observation leads me to believe that if the question 
were left to the voice of those who since the war have served in 
the armed forces or attended a university, the resistance movement 
would be relatively weak. The younger generation, for all its 


21 See Fairman, ‘‘ Thé Attack on the Segregation Cases," 70 Harv.L.Rev. 83, 
93, (1956). 
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deficiencies and delinquencies, is characteristically open-minded 
and generous in sympathy. Not long ago, in Little Rock, a 
symposium was broadcast, in which the participants were a group 
of white and Negro high-school pupils. The discussion was 
unrehearsed and candid, and it produced the rare spectacle of 
participants actually changing their minds in the course of their 
exchange of views. Let me quote the concluding portion of the 
recorded transcript, as published in the New York Times of 
October 20, 1957: : 


* Minnijean [a coloured pupil]: ... do you know any- 
thing about me, or is it just what your mother has told you 
about Negroes? . .. 

* Mrs. Ricketts [moderator]: . .. Have you ever really 
made an effort to try to find out what they're like? 

* Kay: Not until today. 

“ Sammy: Not until today. 

* Mrs. Ricketts: And what do you think about it after 
to-day ? 

* Kay: Well, you know that my parents and a lot of the 
other students and their parents think that the Negroes aren't 
equal to us. But—I don't know. It seems like they are, to me. 

* Sammy: These people are—we’ll have to admit that. 

** Ernest: I think, like we're doing today, discussing our 
different views . . . if the people of Little Rock . . . would 
get together I believe they would find out a different story— 
and try to discuss the thing instead of getting out into the 
street and kicking people and calling names... 

* Kay: I think that if our friends had been getting in this 
discussion today, I think that maybe some of them—not all 
of them—in time, they would change their mind. But 
probably some of them would change their mind today. 

* Sammy: I know now that it isn't as bad as I thought it 
was—after we got together and discussed it... 

** Mrs. Ricketts: 's see, Is there anything, finally, we 
want to say that we have to say now? . 

“Kay: [Sammy and I] both came down here today with 
our mind set on it [that] we weren't going to change our mind 
that we were fully against ux oo But I know now that 
we're going to change our mind. ' 

** Mrs. Ricketts: What do your parents say to that? 

* Kay: I think I'm going to have a long talk with my 
parents." 


One can hope that in this colloquy there speaks, unaffected and 
uncoerced, the voice of the future. 

You will observe that in enumerating the forces pointing toward 
reconciliation with the court's decision—the churches, the indus- 
trialised cities, the Negroes themselves, and the young people—I 
have not assumed that respect for law provides, in itself, a sufficient 
motive power to reach the goal. Respect for positive law is indeed 
a powerful ally on the side of the court, as it has been throughout 
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American history. But such respect did not provide the last word on 
the Dred Scott case or the Fugitive Slave law. It must be remem- 
bered that in the dialectic of American history there has also been 
a strong strain of resistance to the unjust law. After all, it was 
from Henry David Thoreau’s Civil Disobedience that Gandhi derived 
his principle of passive resistance. 

This moral criterion in the legal order is too important and 
valuable to ignore, and it may be profitable to see how it affects 
the issue of compliance with the desegregation decision. If the 
resisters really stand in the great tradition they are entitled to 
corresponding respect. I take it that the tradition manifests itself 
differently in public and in private hands. For a public officer the 
great example is President Lincoln facing the Dred Scott decision, 
which seemed to foreclose any attempt by Congress to legislate 
against slavery in the territories. It was Lincoln’s position that 
the decision need not be taken to have settled the question for the 
political branch; indeed, the court itself has always remained open 
to self-correction, yielding, as one of its members put it, to the 
lessons of experience and the force of better reasoning. But Lincoln 
was careful not to counsel or countenance disobedience of a decision 
as a specific decree affecting the immediate parties; as to that, he 
said, ** We offer no resistance to it." *3 The contrast with the Little 
Rock situation is plain enough. Governor Faubus is not likely to be 
identified in history with Abraham Lincoln, any more than with that 
Roman General whose name is curiously similar but who was, after 
all, both Cunctator and Maximus. 

The other branch of the tradition is represented more directly 
by Thoreau, who, on being asked by Emerson what he was doing 
in jail, replied, ** What are you doing outside? °? Civil disobedience 
implies not evasion or forcible opposition (I am not speaking of a 
régime of pseudo-law or enemy occupation). It implies rather the 
moral force of sacrifice, standing up to the sanctions of the law 
so that others may have their moral sense awakened and sharpened 
by the example of suffering. Measured by this standard, we may 
well ask whether the great tradition of moral nonconformity is 
best illustrated by The White Citizens’ Councils or by the band 
of Negroes in Montgomery, Alabama, who, under the leadership 
of their pastor, refused to comply with the local rules of segregation 
in buses and either submitted to arrest or walked to their work 
like pilgrims. 

It is right not to rest the case for obedience on positive law 
alone. Positivists and natural-law thinkers are at one on this—or, 
at any rate, the more thoughtful of them.? Whether with the 


33 Speech of June 26, 1858 (in the Lincoln-Douglas debates) and the First 
Inaugural, March 4, 1861, both quoted in 2 Warren, op. cit. supra, note 6, at 


33 I have in mind the penetrating essays by Professors H. L. A. Hart and L. L. 
Fuller in a recent number of the Harvard Law Review: Hart, ‘* Positivism 
and the Separation of Law and Morals," 71 Harv.L.Rev. 698 (1958); Fuller, 
“ Positivism and Fidelity to Law,” ibid., 680. 
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'"Positivists one’ finds the moral criterion’ outside the law, or with 
the natural-law jurists immanent in the law, so that law is not'. 
merely order but good order, the moral norm ought not to be lost. 
What is equally important is that it not be misapplied. That is - 
why the storm over the Supreme Court, which in one aspect may - 
appear to have only a local or ephemeral interest, does in fact -` 
- agitate issues that lie within the legal order everywhere and always. 


PAUL A. FaREUND.* - ^ 


THE OCCUPIERS’ LIABILITY ACT 


THe Occupiers’ Liability Act, 1957, which came into force on 
January 1, 1958, makes important changes in the law governing 
liability for injuries suffered on dangerous premises. The Act 
gives effect to the recommendations of the Law Reform Committee,? 
and substitutes for the common law rules which previously regu- 
lated an occupier’s liability towards his invitees, licensees and 
contractual visitors a set of statutory provisions which constitute 
a minor code. In this article the effect of the Act will be briefly 
examined. 


A Sinett DUTY TO ALL LAWFUL VISITORS 


The principal change made by the Act is to impose on an occupier 
of premises? the same duty, described as the * common duty of 
care," towards all his lawful visitors, * except in so far as he is 
Íree to and does extend, restrict, modify or exclude his duty to 
any visitor or visitors by agreement or otherwise." ? The persons 
by whom and to whom the common duty of care is owed are the 
same ‘as the persons who would at common law be treated as an 
occupier and as his invitees or licensees." * The duty owed to a 
person who enters premises in exercise of a contractual right with 
the occupier, so far as it depends on a term to be implied in the 
contract, is also the common duty of care. The Act therefore 


1 Third Report, Omd, 9805. Noted by Mr. R. F. V. Heuston (1955) 18 M.L.R. 
271. 
3 The new rules apply also to & person occupying or having control over any 
fixed or movable structure, including any vessel, vehicle or aircraft, to the 
same extent as the previous common law rules: ss. 1 (8) (a), 5 (2). See 
Salmond on Torts (19th ed.), Pp. 475-476. But the Act does not affect the 
obligations imposed on & person ‘by ‘or by virtue of any contract for the hire 
of, or for the carriage for reward of persons or goods in, any vehicle, vessel, 
aircraft or other means of transport, or by virtue of any contract of bailment "': 
s. b (8). In a contract for the hire of a vehicle a term will ordinanly be 
implied that the vehicle is as fit and safe for the purpose intended as reason- 
able care and skill can make it: see Hyman v. Nye (1881) 6 Q.B.D. 685; 
Read v. Dean [1949] 1 K.B. 188. On the liability of a carrier for reward 
for the structural safety of the conveyance, see the recent case of O'Connor v. 
British. Transport Commission [1958] 1 All E.R. 658. 
s. 2 (1). Persons who enter premises for any purpose in exercise of a right 
conferred by law are to be treated as permitted by the occupier to be there 
for that purpose, whether they ın fact have his permission or not: s. 9 (6). 
But a person entering any premises in exercise of rights conferred by an access 
agreement or order under the National Parks and Access to the Countryside 
Act, 1949, is not & visitor of the occupier for the purposes of the Aot: s. 1 (4). 
The effect of an access agreement or order seems to be that the occupier 
owes such a person no higher md than he would owe to a trespasser: see 
National Parks and Access to the Countryside Act, 1949, s. 66 (2). 
* g. 1 (2). 
5 s. 5 (I). This section does not apply to contracts entered into before January 1, 
1958. 
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abolishes the common law distinction between invitees, licensees 
and contractual visitors. It is true that this is not done in so many 
words, but no-significance is to be' attached to this omission. 
A legal distinction is abolished by depriving it of legal consequence, 
and this is what the Act has done by providing that the old common 

law distinctions shall no longer determine the incidence of different 
rules of law; though, as we shall see, the broad considerations on 
which the common law distinctions were founded may still be 
relevant to the question whether the common duty of care has 
been discharged in a particular case. 

The Act makes no change in the law governing liability to 
trespassers, and so, while it will no longer be necessary to classify 
a lawful visitor as an invitee, licensee or contractual visitor, it will 
still be necessary to resort to the old law in order to determine 
whether the plaintiff would have been a licensee, express or implied, 
or a trespasser.° Indeed, since the effect of the Act is to improve 
the position of a person who was a mere licensee under the old 


law, it may be said that the distinction between licensees and’ 


trespassers is now of even greater consequence. What effect this 
widening of the gap between the licensee and trespasser will have 
on marginal cases is uncertain. Now that a more positive duty is 
imposed on an occupier to prevent injury to all his lawful visitors, 
it may be, as the Law Reform Committee appeared to contemplate,’ 


that judges and juries will be less astute to infer implied licences ' 


than has sometimes been the case in the past. 
| 


Tug Common Dury oF CARE 


The * common duty of care ” is defined by section 2 (2) as * a duty 
to take such care as in all the circumstances is reasonable to 
see that, the visitor will be reasonably safe in using the premises 
for the purposes for which he is invited or permitted by the occupier 
to be there." This definition is amplified by a number of further 
provisions in the same section. 

One of these provides that ** the circumstances relevant for the 
present purpose include the degree of care, and of want of care, 
which would ordinarily be looked-for in such a visitor, so that (for 
example) in proper cases— . 
(a) an occupier must be prepared for children to be less care- 

ful than adults; and 


6 The old cases will also be relevant in determining the boundaries of the 
invitation or licence: Mersey Docks d Harbour Board v. Procter [1998] A.C. 
958; Pearson v. Coleman Bros. [1048] 2 K.B. 859. In this connection the 
old doctrine of ‘‘ allurement "" will still be relevant when the visitor 18 a child, 
for the existence of an ‘‘ allurement’’ on ‘a part of the premises to which a 
child 18 forbidden to go may prevent an occupier from maintaining that the child, 
attracted by the ''allurement," was a trespasser in going on that part of the 


premises: see Glasgow Corp. v. Taylor [1922] 1 A.C. 44; Holdman v. Hamlyn 


(1043] K.B. 664, 668; Gough v. N. C. B. [1064] 1 Q.B. 191, 201. 
7T Cmd. 9805, pp. 80-81. * 
. 286 
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(b) an occupier may expect that a person, in the exercise of 
his calling, will appreciate and guard against any special 
risks ordinarily incident to it, so far as the occupier leaves 
him free to do so.” $ 


So far as regards children, it is difficult to see that this provision 
adds anything to the general definition of the common duty of care, 
since it is well established that a duty to take reasonable care 
requires one to take account of the fact that children are less 
careful than adults.? 

In a number of recent cases the courts have shown a reluctance 
to saddle occupiers with liability for injuries suffered by very young 
children where there has been no “ allurement’’ and the danger 
would have been obvious to a person of more mature years. It 

. has been said that the primary duty of guarding very young children 

' from such dangers lies on the parent or guardian and not on a 
person who allows children to play on, his land. In Phipps v. 
Rochester Corporation," for example, children of mixed ages were 
allowed by the defendants to play on their land. The plaintiff, a 
boy of five, accompanied only by his seven-year-old sister, fell into 

- an open trench and broke his leg. Devlin J. held that the plaintiff 
was a licensee, but that the defendants could discharge their duty 
to him by showing that the danger would have been obvious to a 
guardian or else that they had given warning of it comprehensible 
to a guardian. Since the defendants were able to discharge this 
burden, the action failed. 

It is doubtful whether the Act alters the law at all on this point. 
The duty imposed on an occupier is a duty to take reasonable care 
in all the circumstances of the case, and though he “ must be pre- 
pared for children to be less careful than adults, and thus will 
often have to make special provision for child visitors, it will still 
be relevant to consider whether he could reasonably expect a very 
young child coming on to his land to be accompanied by a person ` 
of discretion., The recent case of O’Connor v. British Transport 
Commission '* shows that the principle of Phipps’ case is not con- 
fined to liability for dangerous structures, but is generally relevant 
to liability in negligence. 

The further provision that an occupier may expect a visitor to 
appreciate and guard against any special risks ordinarily incident 

~ to his calling is presumably intended to give statutory approval to 


8 g. 2 (8). 
° Lynch v. Nurdin (1841) 1 Q.B.D. 99; Glasgow Corp. v. Taylor [1992] 1 A.C. 
44, 67; Yachuk v. Oliver Blais Co., Ltd. [1949] A.C. 886. 

.19 Phipps v. Rochester Corp. [1955] 1 Q.B. 450; Dyer v. Ilfracombe B.C. [1966] 
1 All E.R. 581; O'Connor v. British Transport Commission [1958] 1 All E.R. 
558. 

-11 Phipps v. Rochester Corp. [1955] 1 Q.B. 450, 472; O'Connor v. British 
Transport Commisston [1958] 1 All E.R. 558, 568, 565. 

12 [1955] 1 Q.B. 450. 

13 At p. 472. . 

14 [1958] 1 All E.R. 558. 
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decisions like Christmas v. General Cleaning Contractors, Ltd., in 
which it has been held that the primary duty of guarding a work- 
man, sent out to work on another's premises, against the special 
risks of his job lies on’his employer, rather than on the occupier 
of the premises. 

Another subsection of section 2 provides that ** where damage is 
caused to a visitor by a danger of which he had been warned by 
the occupier, the warning is not to be treated without more as 
absolving the occupier from liability, unless in all the circumstances 
it was enough to enable the visitor to be reasonably safe." 1° The 
common law defence of voluntary assumption of risk is, however, 
expressly preserved.!’ London Graving Dock Co., Lid. v. Horton ™ 
is therefore no longer law. The effect of a warning or the plaintiff's 
full knowledge of a danger will now presumably be governed by the 
same principles as in an ordinary action of negligence. In most 
cases a warning will still absolve the occupier from any further 
duty towards a visitor. But if the circumstances are such as to 
make it reasonable for the visitor to incur a known risk a warning 
will not be sufficient? ‘‘ The question is whether the danger was 
such that, in the circumstances, no sensible man would have 
incurred it or, in other words, whether the plaintiff's exposing 
himself to the danger was a want of common or ordinary prudence 
on his part.” *? 

' — Whether or not the common duty of care has been discharged 
in a particular case will be & question of fact, for the jury if there 
is one. But jury trials are virtually unknown in claims of this sort, 
and in accordance with the general tendency in a system of appeals 
from judges sitting alone for questions of fact to be turned into 
questions of law," it is likely to be only a matter of time before 
we have authoritative pronouncements on the relevance of various 
circumstances to the degree of care required of an occupier. Indeed, 
it was the prospect of this happening, and the likelihood that the 
courts will in course of time, by a process of interpretation, evolve 
a new set of rules as to what constitutes compliance with a broad 
statutory formula that caused Mr. Diplock, q.c. (as he then was), 
.to dissent from the recommendation of the majority of the Law 


15 [1959] 1 K.B. 141 (affirmed sub nom. General Cleaning Contractors, Ltd. v. 
Ohristmas [1958] A.C. 180). See also O'Reilly v. I. C. I., Ltd. [1956] 1 
W.L.R. 1155. : 

16 g. 9 (4) (a). 

17 g. 2 (6). 

18 [1951] A.O. 787. 

19 Glayards v. Dethick (1848) 12 Q.B: 489; Haynes v. Harwood [1985] 1 K.B. 
1460; Hyett v. G. W. R. [1948] 1 K.B. 845; A. C. Bilhngs ¢ Sons, Ltd. v. 
Riden [1957] 8 All E.R. 1. : 

20 A. C. Billings d Sons, Ltd. v. Riden [1967] 8 All E.R. 1, at p. 7 (per Lord 
Reid). 

31 fee the observations of du Parcq L.J. in Hasson v. L. N. E. Ry. [1044] 
K.B. 421, at 426, and Lord Greene M.R. in Morris v. Luton Corp. [1946] K.B. 
114, at 115, and compare the development of an emp®yer's common law duty 
of care to his workmen. 
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Reform Committee that the common law categories of different 
visitors should be completely abolished.** i 

Though the distinction between invitees and licensees has been 
abolished, the broad consideration of material advantage to the 
occupier which was the basis of the distinction may still be relevant 
to the question whether the common duty of care has been dis- 
charged in a particular case. It is curious that the Law Reform 
Committee should have considered that the purpose for which a 
visitor enters premises, and the element of material advantage to 
the occupier in that purpose, should on principle be irrelevant 
to the standard of care required, on the part of the occupier.?? 
It is true, as the Committee contended, that the occupier has 
control over the state of the premises and must know that people 
whom he permits to enter the premises may be injured by any 
defect which he allows to arise, whatever the purpose for which 
they enter. But it does not necessarily follow from this that one 
and the same standard of care should be owed to all lawful visitors, 
whatever the reason for their entry. Equal foresight of injury and 
opportunity to prevent it do not always give rise to the same 
duty of care. Indeed, a duty to take affirmative steps to prevent 
foreseeable injury to others is still the exception rather than the 
rule. English law is not alone in being reluctant to hold a 
defendant liable for omissions to act in the absence of some special 
relationship between the parties. And just as the relation 
between the parties has an important bearing on the question 
whether a duty exists at all, so it has often been held that the 
extent of the duty may depend on the precise nature of the 
relationship.?' Whether or not the importance of the relationship 
should be reflected in different and rigid legal categories, with 
varying rules of duty, as in the old common law rules governing 
dangerous structures, or should merely be taken into account 
among other factors in applying a broad principle of liability, 
is primarily a question of juridical technique. The modern ten- 
dency, as Devtin J. has recently remarked,?’ is away from rigid 
categories in favour of a broad flexible principle, and the Oceupiers? 
Liability Act is in tune with this tendency. But this does not 
entail that the considerations on which the old rigid categories 


23 Omd. 9805, pp. 48-44. 

23 Ibid., pp. 24-26. 

24 See Salmond, op. cit., pp. 407-408. 

35 Beo F. H. Lawson, Negligence in the Civil Law (1950), pp. 81-86. 

38 e.g., liability of bailees (see Halsbury, Laws of England, Srd ed., Vol. 2, 
p. 96); lability for defects in chattels gratuitously lent or given (see Salmond, 
op. cit., pp. 587-688). The importance of the element of advantage or con- 
sideration in & relationship is also shown by the fact and nature of the terms 
often implied in contracts. Implying a term in a contract is an act of policy 
directed at doing substantial justice between the parties. In the absence of 
a contractual relation and its implied terms there is sometimes no duty to 
take care to prevent foreseeable inj : see, for example, East Suffolk Rivers 
Catchment Board v. Kent [1041] A.C. 74; Sellars v. Best [1954] 1 W.L.R. 918. 

27 Behrens v. Bertram Mills Circus, Lid. [1957] 2 Q.B. 1, 14. 
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were founded are therefore irrelevant in applying a broad principle 
- of liability. 

It is unprofitable to speculate further on what other circum- 
stances will be regarded as relevant to, the discharge of the common 
duty of care. Fears were expressed during the House of Commons? 
debates on the Bil that the courts will differentiate various 
“< purposes" for which premises are entered and in so doing will 
develop & body of case law with as many refinements and narrow 
distinctions as the old law.** But it is doubtful whether any par- 
tieular signiflcance is to be attached to the requirement that the 
visitor should be reasonably safe “‘in using the premises for the 
purposes for which he is invited or permitted by the occupier to 
be there."  **Purposes" is an ambiguous word, and its use in 
this context would seem to mean no more than that the premises 
should be reasonably safe for the particular use implied in the 
invitation or licence. As Scrutton L.J. once said, ** when you 
invite a person into your house to use the staircase you do not 
invite him to slide down the banisters.”’ 7° 


EXCLUDING THE Common Dury or CARE 


The Act, as we have seen, provides that an occupier shall owe 
-the common duty of care to all his visitors ‘‘ except in so far as 
he is free to and does extend, restrict, modify or exclude his duty 
to any visitor or visitors by agreement or otherwise." °° An 
occupier can therefore exempt himself from the common duty of 
care to the same extent and by the same methods as he could 
exclude his duty to a visitor under the old law. 

This provision of the Act has already attracted consider- 
able comment and criticism.*! Curiously, there was no clear 
authority on the ability of an occupier to exclude his liability 
to a visitor under the old law, other than by express agreement, 
until the recent decision of the Court of Appeal in Ashdown v. 
Samuel Williams & Sons, Ltd.*? It was there held that an occupier 
could effectively exclude his liability to a licensee making use of: 
his premises by displaying an adequate notice disclaiming liability, 
even though the licensee had not in fact read the notice. Though 
the plaintiff in Ashdown’s case was'a licensee, and the Court of 
` Appeal found support for its conclusion in the general proposition 
that.a licence may be granted subject to conditions,’ there is no 
reason to suppose that the decision is not equally applicable to a 


28 H.O. Debates, 566, col. 477. ` 

29 The Calgarth [1927] P. 98, at 110. 

30 g, 2 (1). : 

31 L. C. B. Gower (1956) 19 M.L.R. 582-587; F. J. Odgers (1957) Camb.L.J. 
49-49; (1050) 72 L..Q.R. 471. ' 

33 [1957] 1 Q.B. 408 (affirming the judgment of Havers J. [1956] 2 Q.B. 680). 
33 It had previously been held, in Wilkie v. L. P. T. B. [1947] 1 All E.R. 258 
(C.A.), that conditions exempting a bus companys from liability could be 

attached to free travel passes issued to its employees. i 
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case where the visitor is, or would at common law have been, an 
invitee. 

The plaintiff's injuries in Ashdown’s case were caused, not by 
the static condition of the premises, but by shunting operations 
carried out by the occupier’s servants, and it was argued for the 
plaintiff that the terms of the notice, whatever their effect in relation 
to static dangers on the premises, were not effective to exclude 
liability for supervening negligence of the sort which caused her 
injuries. But the court held that a notice adequately framed could, 
and in Ashdown’s case did, -exclude liability for such negligence. 
If the visitor’s injuries are caused by a use of the land not within 
the contemplation of the visitor, a general exclusion of liability 
for negligence may not be effective.** In Ashdown, however, the 
plaintiff knew of the risk she ran from shunting operations in 
using the defendant’s premises. 


The decision in Ashdown’s case has been strongly criticised by 
Professor Gower in a note in an earlier issue of this Review. As 
he there points out, if occupiers were to make a general practice 
of exhibiting notices excluding their liability, the results could 
be startling. But the decision is undoubtedly in accord with general 
principle, and Professor Gower’s real quarrel would seem to be 
with the general rule which allows a person by such conditions 
to exclude his ordinary liability, rather than with the particular 
application of it to liability for dangerous premises.* The subject 
is a difficult one, for though the general rule often leads to un- 
satisfactory results, and has been breached in places by statute,” 
it can hardly be contended that a defendant should never be allowed 
to take advantage of such conditions, e.g., when the exemption 
from liability is specially bargained for. Short of making special 
provision for a variety of different cases, it is difficult to see what 
course was open to the draftsman than to adopt, as he did, the 
common law rule. 

. If the visitor has actual knowledge of a condition by which 
the occupier excludes his liability bis claim might also be barred 
by section 2 (5) of the Act, which preserves the common law defence 
of assumption of risk. The effect of a notice excluding liability 

should, however, be carefully distinguished from the effect of a 
notice warning a visitor of a danger. The latter, as we have seen, 
" will absolve the occupier from liability only if it was enough to 
enable the visitor to be reasonably safe. 


34 [1957] 1 Q.B. 409, 420, 480. 
35 (1950) 19 M.L.R. 582-587. 
36 The courts have often exercised considerable ingenuity in order to deprive 
` defendants of the benefit of exemption clauses. For a summary of the various 
devices used, see the note by Professor Gower in (1954) 17 M.L.R. at 155-157. 
37 Carriers Act, 1880, ss. 4, 6; Law Reform (Personal Injuries) Act, 1948, s. 1 (8); 
Road Traffic Act, 1990, s. 97. 
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LIABILITY FoR INDEPENDENT CONTRACTORS 


The Law Reform Committee thought it more consonant with a 
general obligation to take reasonable care that an occupier should 
not in all cases be liable for the negligence of an independent 
contractor employed to do work on the premises.?? Consequently, 
section 2 (4) (b) of the Act provides that ** where damage is caused 
to a visitor by a danger due to the faulty execution of any work 
of construction, maintenance or repair by an independent contractor 
employed by the occupier, the occupier is not to be treated without 
more as answerable for the danger if in all the circumstances he 
had acted reasonably in entrusting the work to an independent 
contractor and had taken such steps (if any) as he reasonably 
ought in order to satisfy himself that the contractor was competent 
and that the work had been properly done.’ 

Thomson v. Cremin ?* is therefore no longer law in so far as it 
decided that the duty owed to a visitor is personal to the occupier 
in the sense that he cannot get rid of it by entrusting its performance 
to an independent contractor. It should be noted that the occupier 
is not protected unless in all the circumstances it was reasonable 
for him to entrust the work to an independent contractor. Careful 
choice of a contractor and supervision of his work will be of no 
avail if it was not reasonable in the circumstances to employ a 
contractor, rather than a servant, to do the work in question. It 
will presumably be reasonable to employ a contractor where, as 
in Haseldine v. Daw & Son, Ltd.,*? the work to be done requires 
special knowledge, skill or equipment not possessed by the ordinary 
occupier or his servants. Indeed, the occupier would often be guilty 
of personal negligence if he did not entrust such work to a con- 
tractor. What other circumstances would make it reasonable to 
employ an independent contractor, it is not easy to say. The 
employment of contractors to do work is ordinarily dictated by 
considerations of personal convenience and commercial advantage, 
and it is a little difficult to apply any criterion of,reasonableness 
in such matters. One possibility is that the courts will hold that 
it is reasonable to employ a contractor to do work when it is the 
common commercial practice to do 80, even though no special skill 
or equipment is required.*' 


CONTRIBUTORY NEGLIGENCE 


Under the old law tbere was considerable doubt whether the defence 
of contributory negligence was applicable to a claim by either an 
invitee or licensee, since the duty owed to both appeared to be 


35 Cmd. 9806, p. 88. 

3? [1958] 2 ATE E.R. 1185. 

40 [1941] 9 K B. 848. Of. Woodward v. Mayor of Hastings [1945] K.B. 174; 
Bloomstein v. Railway Executive [1952] 2 All E.R, 418. 

41 A case in point would be office cleaning, a great deal of which is nowadays 
done by independent contractors. 
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conditional on the visitor exercising due care for his own safety.*? 
It is remarkable, therefore, that the Act, which, as we have seen, 
takes the form of a minor code, does not deal expressly with the 
question whether the defence applies to a claim under the new 
law, especially since the defence of assumption of risk is expressly 
provided for.*? 

It is hardly conceivable that the defence was not intended to 
apply, and it is, of course, true that it would ordinarily apply on 
general principle to any claim based on a new statutory duty 
without express provision. But the omission in the general context 
of the Act to provide expressly for the defence is sure to be seized 
upon by counsel as significant. It is also arguable that the wording 
of some of the provisions defining and amplifying the common duty 
of care is hardly appropriate to the application of the defence to 
the same extent as in other classes of claim. Thus, the duty of 
an occupier under the Act is to take reasonable care in all the 
circumstances ‘‘ to see that the visitor will be reasonably safe,” “+ 
and a warning will be sufficient if * it was enough to enable the 
visitor to be reasonably safe.'"*5 If, therefore, an occupier has 
taken such steps or given such warning as would enable a reason- 
&ble man to be safe from injury, it would seem that he has 
discharged his duty in every case and that the effect of a visitor's 
failing to avoid injury through negligence on his part (as, for 
example, where he does not notice the warning) will be to defeat 
bis claim entirely. And yet it is well established in ordinary liability 
for negligence that a reasonably prudent man must often foresee 
and guard against the failure of others to take reasonable care for 
themselves, and is not, for example, entitled to drive a motor- 
vehicle on the assumption that all other users of the highway will 
exercise reasonable care at, all times.** If the draftsman had been 
less prolix and had simply provided that an occupier should take 
reasonable care to prevent injury to his visitors, these doubts could 
not have arisen. Even so, it may be doubted whether the courts 
will apply other than general principles in deciding whether a claim 
under the new Act is defeated wholly or in part by the contributory 
negligence of the plaintiff. 


LIABILITY FOR CURRENT OPERATIONS 


There is support for the view that the common law distinction 
between invitees and licensees did not apply to a claim by a visitor 


42 For & discussion of the question, see Williams, Joint Torts and Contributory 
Negligence (1951), pp. 819-324; Street, Law of Torts (1965), p. 208. 

43 Express provision for the defence of assumption of risk may have been thought 
necessary because of the rule that volenti non fit injuria is no defence to an 
action for breach of statutory duty: Wheeler v Netw Merton Board Mills, Ltd. 
[1933] 2 K.B. 669; Alford v. N. C. B. [1952] 1 All E.R. 754, 757. 

44 s, 2 (2). 

45 g, 9 (4) (a). 

4° Grant v. Sun Shipping Co., Ltd. [1948] A.C. 549, 667; L. P. T. B. v. Upson 
[1949] A.C. 155, 178. 
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injured by current operations carried on by an occupier, or by 
anyone else, on the premises, but applied only to a claim for 
injuries caused by the static condition of the premises." Liability 
for injuries caused by current operations was governed by ordinary 
principles of negligence.** 

Section 1 (1) of the Act provides that the rules enacted shall 
regulate the duty which an occupier owes to his visitors “ in respect 
of dangers due to the state of the premises or to things done or 
omitted to be done on them,’’ and some have concluded that the 
Act has therefore abolished the distinction between the duty owed 
in respect of the static condition of premises and the duty owed 
in respect of current operations.‘® But other parts of the Act lead 
one to doubt whether the common duty of care is imposed on an 
occupier except in circumstances where the common law distinction 
between invitees and licensees would have been relevant. Thus, the 
rules enacted are to have effect ** in place of the rules of the common ` 
law,” °° and ** shall regulate the nature of the duty imposed by law 
in consequence of a person's occupation or control of premises.?? 5! 
The duty imposed on an occupier in respect of current operations, 
however, is imposed on him by reason of his activity rather than 
in consequence of his occupation. Thè same duty would attach 
to any other person who carried out the operations on the land. 
Moreover, section 1 (8) of the Act, which extends its operation to 
movable structures and damage to property, expressly provides 
` that the rules enacted shall apply in such cases **in like manner 
and to the like extent as the principles applieable at common law 
to an occupier of premises and his invitees or licensees would apply ” 
to regulate the obligations of an occupier. The better view probably 
is therefore that the common duty of care does not govern liability 
for current operations. : 


EXCLUDING LrasmarY TO Persons WHO ENTER PREMISES 
UNDER A CONTRACT THOUGH AS STRANGERS Tp IT 


The ordinary common law rule appears to be that an exemption 
clause in a contract for the use óf premises prevails against all 
persons who make use of the premises under the contract, whether 
or not they are parties to it.^? The Law Reform Committee thought 
it anomalous that there should be a class of persons whose rights 


47 Dunster v. Abbott [1953] 2 All E.R. 1572; Slade v. Battersea Hospital 
Management Committee [1955] 1 All E.R. 429; Slater v. Clay Cross Co., Lid. 
[1956] 2 Q.B. 264. i 

48 Bee Street, op. cit., pp. 198-107; Odgers (1957) Camb.L.J. 49-64. 

49 e.g., Salmond, op. cit., p. 481. 

50 g. 1 (1). 

51 g. 1 (2). ; 

52 Fosbroke-Hobbes v. Airwork, Ltd. [1987] 1 All E.R. 108, 112. This was the 
view of the Law Reform Committee: Cmd. 9805, p. 24. See, however, the 
doubts expressed by Denning L.J. in White v. John Warwick d Co., Ltd. 
[1953] 2 All E.R. 1021, at pp. 1025-1026. 
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under the general law should be capable of being limited by con- 
tractual provisions of which they may be unaware." Following 
the Committee's recommendations, section 8 (1) of the Act provides 
that where an occupier is bound by. contract to permit persons who 
are strangers to the contract ** to enter his premises “‘ the duty of 
care which he owes to them as his visitors cannot be restricted or 
excluded by that contract, but (subject to any provision of the 
contract to the contrary) shall include the duty to perform his 
obligations under the contract, whether undertaken for their pro- 
tection or not, in so far as those obligations go beyond the obliga- 
_ tions otherwise involved in that duty. 55 

The effect of this section is that the lessor of a block of-flats 
or offices, who retains control of the common stairs, lifts and 
passages leading to them, cannot, by any term of the leases on 
which the flats or offices are let, exclude his liability for injuries 
suffered by a guest or visitor of one of his tenants while using the 
means of access, even though he has effectively excluded his liability 
to the tenant himself. If he has undertaken by lease or has imposed 
on him by statute” some higher obligation than would ordinarily 
be required by the common duty of care, the tenant’s visitors. as 
well as the tenant himself will be able to invoke this higher duty 
unless the lease provides that its benefit shall-be confined to the 
tenant." The position of persons injured in circumstances like 
Fairman v. Perpetual Investment Building Society ** and Jacobs v. 
~ L..C. C.” has thus been vastly improved. 

Though an occupier cannot, by virtue of section 8, exclude his 
liability to a stranger to the contract by any term of the contract, 
it would seem, on the authority of Ashdown v. Samuel Williams & 
Sons, Ltd.,*° that he can still exclude his liability to such a person 
by displaying an adequate notice disclaiming liability at the entrance 
of the premises. That he should be able to do by a notice what 


53 Cmd. 9805, p. 24. 

54“ Stranger to fhe contract "’ 1s defined by section 8 (8) as ''& person not for 
the time bemg entitled to the benefit of the contract as a party to it or as the 
successor by assignment or otherwise of a party to it, and accordingly includes 
a party to the contract who has ceased to be so entitled." 

55 But an occupier who has taken all reasonable care is not to be answerable to 

; strangers to the contract for dangers due to the faulty execution of any work 
of construction, maintenance or repair by persons other than himself, his 
servants and persons acting under his direction and control, unless the contract 
expressly so provides: s 8 (2). 
** Where by the terms or conditions governing any tenancy (including a statutory 
tenancy which does not in law amount to a tenancy) either the landlord or the 
tenant is bound, though not by contract, to permit persons to enter or use 
premises of which he 1s the occupier, this section shall apply as if the tenancy 
were a contract between the landlord and the tenant": s. 8 (4). 
57 s. 8 apples to contracts and tenancies entered into before as well as after the 
' commencement of the Act, but, if entered into before the commencement of the 
Act, not so as to enlarge the duty owed by an occupier beyond the common duiy 
' of care: s. 8 (5). 

58 [1923] A.C. 74. 

59 [1950] A.C. 861. . 

80 [1967] 1 Q.B. 409. 
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he cannot by an express term of the contract is not as bizarre as it 
might seem at first sight, for a visitor will or may be expected to 
know of the notice, whereas, being a stranger to the contract under 
which he enters, he may not be aware that the occupier has sought 
by the contract to exclude his liability. As we have seen, it was 
because the Law Reform Committee thought it unjust that a visitor 
should be bound by a contractual provision which he might not know 
of that they recommended that the law should be changed. 


LaNpLoRD's LIABILITY TO PERSONS 
LAWFULLY ON Premises DEgMisED BY Him 


At common law a landlord was never liable, other than to the 
tenant himself, for injuries sustained by any person lawfully on the 
demised premises through the breach of his obligation to maintain 
or repair the premises, and this was so whether the obligation arose 
from a lease or was imposed by statute. The remedy, if any, of 
the injured person was against the tenant alone, as occupier of the 
premises. In the usual case, however, if an action lay against the 
tenant, the tenant could recover from the landlord, as the measure 
of the damage flowing from the breach of the latter’s obligations, 
the amount of his liability in damages to the injured person. But 
` this circuitous form of recovery from the landlord was not available 
if, for example, the injured person happened to be the wife of the 
tenant and so unable to sue him in tort.*! 

The Law Reform Committee, not unnaturally, thought it un- 
satisfactory that a landlord’s ultimate liability in such cases should 
necessitate such circuity of action and be dependent on such 
accidents as whether the injured person can sue the tenant in tort.*? 
Following the Committee’s recommendations, therefore, section 4 
(1) of the Act provides that ‘‘ where premises are occupied by any 
person under a tenancy which puts on the landlord an obligation °° 
to that person for the maintenance or repair of the premises, the 
landlord shall owe to all persons who or whose gobds may from 
time to time be lawfully on the premises the same duty, in respect 
of dangers arising from any default by him in carrying out that 
obligation, as if he were an occupier of the premises and those 
persons or their goods were there by his invitation or permission 
(but without any contract)." Where premises are occupied under 
a sub-tenancy, the same duty is owed by any landlord on whom 
an obligation to repair is put by the sub-tenancy, as well as by 
any superior landlord on whom a like obligation is put by the mesne 
landlord’s tenancy.** Persons or goods are not to be deemed to 


61 Gavalier v. Pope [1906] A.O. 428. 

*3 Omd., 9905, pp. 87-89. 

63 Obligations imposed by any enactment in virtue of a tenancy are to be treated 
as imposed by the tenancy, and ‘‘ tenancy '' includes & statutory tenancy which 
does not in law amount to & tenancy and also any qontract which confers a 
right of ocoupation: s. 4 (7). 64 s, 4 (9). 
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be lawfully on the premises as regards a landlord, or any landlord 
superior to him, if their presence is due solely to a use of the 
premises not permitted by the tenancy granted by him (whether 
or not they are lawfully there as regards an inferior landlord), 
unless he is debarred by acquiescence or otherwise from objecting 
to the use in question.*® Nor will a landlord be deemed to be 
in default in carrying out his obligations unless his default is 
actionable at the suit of the tenant.** This last is an important 
qualification, for it is well established that the obligation of a 
landlord to repair, and therefore the existence of & right of action 
against him, is dependent on his having notice of the want of 
repair.*' 

Section 4 thus goes some way towards assimilating the liability 
of a landlord for injuries caused by want of repair to persons using 
the demised premises to his liability in nuisance and negligence for 
injuries caused by want of repair to persons on adjoining property 
or on the highway. But important differences remain. In nuisance 
or negligence a landlord may be liable if, without being under any 
obligation to repair the premises, he has merely reserved the right, 
or has an implied right, to enter and do repairs.** And his liability 
in nuisance does not depend, as it does under the Act in a claim 
by a visitor, on his having notice of the want of repair.?? 


LIABILITY OF AN OCCUPIER rog DAMAGE To PROPERTY 


Section 1 (8) of the Act provides that the rules enacted in relation 
to an occupier of premises and his visitors shall govern the liability 
of an occupier for damage to property, including the property of 
persons who'are not themselves his visitors, * in like manner and 
to the like extent as the principles applicable at common law to 
an occupier of premises and his invitees or licensees would apply.” 
An occupier’s liability for damage to property will therefore be 
governed by, the common duty of care only in those cases where 


65 g, 4 (8). 

66 g, 4 (4). 

97 Murphy v. Hurley [1922] 1 A.C. 869. This rule applies equally to obligations 
imposed of a landlord by statute (e.g., under 8 2 of the Housing Act, 19086): 
MoCarrick v. Liverpool Corporation [1947] A.C. 219; and even though the 
landlord was in breach of his obligations at the beginning of the tenancy: 
Uniproducts (Manchester) Ltd. v. Rose Furnishers, Lid. [1956] 1 All E.R. 146. 

68 Wilchick v Marks [1084] 2 K.B. 56; Heap v. Ind Coope & Allsopp [1940] 2 
K.B. 476; Mint v. Good [1951] 1 K.B. 517. 

69 Wringe V. Cohen [1940] 1 K.B. 229. There appears to be no case in which 
it has been sought to make a superior landlord hable in nuisance for injuries 
caused by a defect on premises (as he may now be liable under the Occupiers' 
Liebilty Act for injuries to & visitor), But if he has control over the state of 
repair of the premises by reason of an obligation or power to repair, he would 
seem to be liable on general principle, even though the inferior landlord has 
excluded his own liability by umposing an obligation to repair on the tenant. 
In other words, ıt would not be necessary in an action of nuisance against 
& superior landlordeto show an unbroken.chain of repairing covenants, such as 
is required under the Act in an action by a visitor. 
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his liability for damage to property would have been governed by 
the common law rules regulating an occupier’s duty. 

How far the old common law rules did govern liability for 
damage to property has never been finally settled. It has been 
doubted whether they applied at all, except when the damage to 
property was incident to personal injury.” But against this view 
is the fact that the rule in Indermaur v. Dames ™ was often applied 
to regulate the liability of harbour authorities for damage suffered 
by ships." The effect of the cases appears to be that the occupier 
rules applied only to claims for damage caused by the defective 
physical condition of premises, and not to claims for loss of the 
goods through any other cause, such as where goods brought on 
the defendant's premises are stolen by some third person.” In 
order to fix an occupier with liability for the loss of goods brought 
on to his premises, other than through the defective state of the 
premises, it was, and still will be, necessary as a general rule to 
show that possession of the goods passed to him™ or that he 
converted the goods by acting in a manner inconsistent with the 
plaintiff's title to them. Car-park proprietors will therefore still 
enjoy the immunity of Ashby v. Tolhurst.” 


CoNCLUSIONS 


Though few people would question that some reform of occupiers’ 
liability was needed, not everyone, it is thought, will agree that 
the method suggested by the Law Reform Committee and adopted 
by the legislature was the best way of dealing with the subject. 
Though there was little to be said for retaining a separate 
category of contractual visitors, with its attendant rules, distinct 
from the category of invitees, many will think that the element of 
material advantage to the occupier, which was the basis of the 
distinction between invitees and licensees, was a not inapt con- 
sideration on which to hinge different rules of liability. To the 
writer at least, there was nothing objectionable in the rule that 
the legal duty of a person who, with' no prospect of material 
advantage and often from motives of charity, allows others to make 


70 Evershed M.R. in Tinsley v. Dudley [1951] 2 K.B. 18, at p. 25. 

71 (1866) L.R. 1 C.P. 274. 

_ 72 e.g., The Moorcock (1889) 14 P.D. 64; Anchor Line (Henderson Bros.), Ltd. v. 

Dundee Harbour Trustees, 1922 S.C. 79, 88; The Cawood III [1951] P. 270; 

Workington Dock and Harbour Board v. S.S. Towerfield (Owners) [1951] A.C. 

119, 186. See also Lax v. Darlington Corporation (1879) 5 Ex.D. 28; Norman 

v. G.W.R. Co. [1915] 1 K.B. 584. : 

Tinsley v. Dudley [1951] 2 K.B. 18, 81; Edwards v. West Herts Group 

Hospital Management Committee [1957] 1 All B.R. 641. 

74 Qf. Ulizen v. Nicols [1894] 1 Q.B. 92. Apart from the liability of innkeepers, 
it seems that, in special circumstances at least, a duty of care in t of the 
safe custody of gods brought on their premises is owed by boarding-house 
keepers, independent of any question of bailment: see Dansey v. Richardson 
(1854) 8 E. & B. 144; Scarborough v. Cosgrove [1905] 9 K.B. 805. 

75 los K.B. 949. Of. Tinsley v. Dudley [1951] 2 H.B. 18; Halbauer v. 


7. 


a 


righton Corporation [1054] 1 W.L R. 1161. 


1 


Jury 1958 THE OCCUPIERS’ LIABILITY ACT 878 


use of his land was limited to warning them of (or, if they are 
too young to heed a warning, guarding them from) dangers actually 
known to him. The view of the Law Reform Committee that the 
element of advantage to the occupier should on principle be irrele- 
vant to his liability has already been criticised.'? The cases which 
have excited dissatisfaction in recent years with the limited liability 
of an occupier to his licensees, and in which the courts have 
sometimes stretched the law in order to hold defendants liable, 
have all been either claims against local authorities by persons 
injured on premises provided for the use of the public or actions 
by a visitor or guest of a tenant against the landlord in respect 
of some defect in the stairs, lifts or passages retained by him.” To 
regard these two classes of visitor as mere licensees was always 
disputable, and they could have been dealt with, as Mr. Diplock, 
Q.C., suggested in his minority report, by promoting them to 
the category of invitees, without abolishing the distinction between 
invitees and licensees entirely. 

The Committee made much of the supposedly ludicrous operation 
of the distinction between invitees and licensees in borderline cases, 
according to which, as they pointed out, a visitor might be a mere 
licensee on his way into premises but an invitee on his way out. 
The rational basis of a distinction which led to such refinements 
was, they thought, open to suspicion. But there are few legal 
distinctions and categories that cannot, to the untutored mind at 
least, be made to appear ludicrous in borderline cases. To cause 
the death of a person is not murder unless the death occurs within 
` a year and a day of the injury, and yet few would suggest that 
there should not be some fixed, and therefore arbitrary, limitation 
in such à case. A legal system must, in the nature of things, create 
and impose its own comparatively rigid categories on the phenomena 
which it seeks to control, and the seemingly arbitrary operation of 
them in borderline cases is the price one has to pay for some degree 
of legal certainty and for the exclusion of bias in the judicial process. 
One is remihded of the saying of Chitty that ** Courts of Justice 
ought not be puzzled by such old scholastic questions as to where 
a horse’s tail begins and where it ceases. You are obliged to say, 
‘This is a horse's tail? at some time." The merit of a distinction 
giving rise to different rules of liability should be judged by its 
operation in the ordinary, average case, and not by its application 
in the rare cases which fall on the borderline. 

It is fashionable nowadays to deprecate ‘mechanical juris- 
prudence," of which the common law categories of visitor have 


76 Above, p. 863. Cmd. 9805, p. 25. 

17 Coates v. Rawtenstall Corporation [19037] 3 All E.R. 602; Ellis v. Fulham 
B. C. [1988] 1 K.B. 212; Baker v. Bethnal Green B. O. [1945] 1 All E.R. 185; 
Pearson v. Lambeth B. C. [1950] 2 K.B. 253; Jacobs v. L. C. C. [1950] A.C. 
861; Hawkins v. Coulsdon & Purley U. D. C. [1954] 1 Q.B. 819. 

7* Cmd. 9805, p. 44. , 

19 Ibid., p. 98. 
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often been cited as an example, and to favour an enlargement of 
judicial discretion by the formulation of broad standards to do 
* justice ? in the particular case. This tendency is often to be 
weleomed, particularly where the rigid categories of the old law owe 
their existence merely to the accidents of legal history or bave given 
rise to a wealth of subtleties and refinements disproportionate to 
any practical gain in legal certainty. But the critics of mechanical 
jurisprudence appear sometimes to forget that a legal system has 
the practical function of resolving and preventing disputes and 
to place a pathetic trust in the infallibility of judicial discretion. 
Justice is not an absolute, given to all of us, or even to all judges, 
to see alike. If rules are required to control the vagaries of juries, 
so too are they required to limit the discretion of judges. 

The greater the discretion conferred on the court, the more 
uncertain the outcome of a case will be, and therefore the higher 
will be the proportion of cases that go to trial instead of being 
settled out of court. This is a doubtful gain, except from the point 
of view of the practising lawyer. Moreover, if the trial is by a 
judge alone, as is usual, the greater the discretion conferred on 
him, the more encouragement there is for appeals from his judgment. 
The reports of recent years contain many cases in which appeal 
courts have reviewed the question whether the defendant took 
reasonable care in all the circumstances of the case, sometimes with 
a remarkable lack of unanimity of opinion.*® The interpretation of 
the common duty of care now imposed on occupiers is bound to 
add to the number of these appeals.** 

It may be, as Mr. Diplock, a.c., foresaw, that the courts will, 
in course of time, lay down new rules as to what constitutes com- 
pliance with the common duty of care in different situations, and 
by so doing make the outcome of cases more predictable and limit 
the scope for appeals. But if this happens, we shall return again, 
after a long and expensive travail of cases, to ** mechanical juris- 
prudence," and the prospect can hardly be put forward as a 
justification for the complete abolition of the old Common law 
categories. 

' Doveras Payne.* 


80 Several of these appeals involving questions of fact have been carried to the 
House of Lords: see, for example, Caminer v. Northern ¢ London Investment 
Trust [1951] A.C. 88; Bolton v. Stone [1951] A.C. 850; Carmarthenshire C. C. 
v. Lewis [1955] A.O. 649; Morris v. West Hartlepool Steam Navigation Co., 
Ltd. [1956] A.C. 552. 

81 The tendency to appeal on questions of fact is likely to be encouraged by the 
recent decision of the House of Lords in Benmaz v. Austin Motor Co., Ltd. 
[1955] A.C. 870, in which it was held that an appeal court is in as a 

sition as the trial judge to draw the proper inference (such as negligence) 
m specific facts proved or not in dispute, and should not shrink from the 
task. ° 
* Lecturer in English Law, University College, London. 


AUTOMATISM AND CRIMINAL 
RESPONSIBILITY 


ExacrLY what part automatism plays in determining liability for 
crime in English law was regarded by Devlin J., a member of the 
Divisional Court, in Hill v. Bawter? as still “a novel point," the 
answer to which depended on whether or not the temporary loss of 
consciousness was attributable to a disease of the mind within the 
M’Naughten Rules and also on the nature of the liability which the 
prosecution has to establish. The learned judge’s excursus into 
the ambit of automatism in criminal law and its impact on the 
related question of the burden of proof, though unnecessary in view 
of the Divisional Court’s finding that the evidence fell far short of 
what would justify a court holding that the respondent was in some 
automatous state at the time of the alleged offence, is notable for 
its analysis of basic principles. Although careful to avoid making 
categorical pronouncements on matters still awaiting decision by 
an appellate court, Devlin J. has done enough to indicate the need 
for more intensive study of the dual problems indicated above.? 
This need is accentuated by examination of the separate judgments 
delivered by Lord Goddard C.J. and Pearson J., the other members 
of the court. 

In the case before the court two informations had been preferred 
against the respondent, the first for dangerous driving contrary to 
the Road Traffic Act, 1980, s. 11 (1), and the second for failing to 
. conform to a ** Halt ” sign contrary to section 49 (b) of the same 
statute. At the hearing in the magistrates’ court the justices had 
accepted the respondent’s evidence that he remembered nothing of 
events leading up to the accident in which he was involved until he 
was found byethe police in a dazed condition. Both informations 
were dismissed by the magistrates on the ground that the respondent 
was not conscious of what he was doing at the time the accident 
occurred ** with the implication that he was not capable of forming 
any intention as to his manner of driving." > Although criticising 

1 [1968] 1 Q.B. 277; [1958] 2 W.L.R. 76; [1958] 1 All E.R. 193. 

2 Hitherto, scant attention has been accorded the subject by English text-writers. 
Bee, for example, Olark, Analysis of Criminal Liability, pp. 24-28; Stroud, 
Mens Rea, pp. 26, 193-195; Russell on Crime (10th ed.), pp. 29-30; Kenny, 
Outlines of Criminal Law (15th ed.), p. 64; (16th ed., by Turner), pn. 23-24; 
Cross and Jones, Introduction to Oruminal Law (8rd ed.), pp. 85-86; Archbold, 
Pleading and Practice (88rd ed.), although there is no discussion in the text, 
the recent cases on the subject are noted in the Cumulative Supplement under 
the headings ‘‘ Evidence ’’ and '' Tests of Insanity''; Macdonald, Criminal 
Law of Scotland (5th ed.), p. 11; Stephen, History of the Criminal Law, 
Vol. 2, pp. 100, 101 and 169, but there is no reference to the subject ın Stephen's 
Digest of the Criminal Law. For the fullest treatment, see Glanville Wilhams, 


Criminal Law, The General Part, pp. 10-18, 816-328, 868. 
3 [1958] 1 Q.B. at p. 281. 
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the admission in evidence by the lower court of two letters written 
by & doctor who had carried out encephalogram tests on tbe 
respondent, all three members of the Divisional Court appear to have 
attached great importance to the fact that the same reports pro- 
vided no corroboration of the respondent's explanation of the 
accident. In view of the absence of any medical evidence sub- 
stantiating the plea of a ** black-out ’’:the court allowed the appeal 
and remitted the case to the magistrates! court with a direction to 

conviet the respondent. z 
That the views of the Divisional Court are to be regarded, there- 

fore, as only obiter dicta should not in any way minimise the 
importance of the judgments in Hill v. Bawter. Surprising though 
it may seem, the present case is the first occasion in which an English 
appellate court has considered the implications of a defence of auto- 
matism.* The subject is, of course, not entirely new to English 
law ^ and in recent years seemingly conflicting directions as to the 
scope of the defence in criminal cases have been given by judges 
on assize. That such a conflict is capable of ready explanation is 
one of the useful purposes served by the present case. In the 
earlier of the assize cases, R. v. Charlson (1955),’ the accused had 
violently assaulted his young son, to whom he was devoted, with 
a wooden mallet and had picked him up and thrown him out of the 
window. 'The boy had fallen twenty-five feet into the river below, 
ineurring severe injuries to his leg and arm. When interviewed 
by the police the accused admitted striking his son but said that 
he did not know why he had done so. No plea of insanity was made 
by the defence and in the opinion of the prison medical officer the 
accused was not suffering from any disease of the mind at the 
time of his assault upon the boy. The same prison doctor stated that 
clinical examination of the accused and the medical history of the 
family pointed to the possibility of the accused suffering from a 
cerebral tumour, in which case he would be liable to a motiveless 
outburst of impulsive violence over which he would have no control 
at all. 

4 Ibid., pp. 281-289. 

5 As explained later, the case of R. v. Harrison-Owen [1951] 2 All E.R. 726, 
which came before the Court of Criminal Appeal, was concerned principally 
with the admissibility of evidence. 

See Hale, Pleas of the Crown, 1, 484; Smith v. Stone (1647) Sty. 65; R. v. 
Chetwynd, The Times, November 4, 1913 (cited ın Stroud, Mens Rea, 194), in 
which Scrutton. 5. expressed himself foreibly on what he described as “ double 
consciousness ' . V. PE. (1919) 14 g App. Ra at pp. 5l, 55; National Coal 
Board v. Hiin Tin 2 K.B. at oe , per Morris L. Ja ating eae M 
Ward (1607) Hob. 184; White v. ite [1950] P. 89, at p. 62, 

L.J.; Morris v. Marsden [1902] 1 All E.R. 925, at 927, per Stable Ji 8 ry is 
Attrill, Daily Mail, July 20, 1948, per Hum rey a T. 

T [1955] 1 W.L.R. 317; [1955] 1 All E.R. 859; 71985) 89 Cr.App.R. 97. In ' 
view of the decision in this case alone it is difeal to understand the statement 
attributed to Lord Goddard C.J. that: * there was ın fact no case in either 


English or Scottish law where a defence of antomatism had been set up or 
been the subject of judicial decision " (The Temes, December 20, 1987). 
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Barry J., in a meticulous and admirable direction to the jury, 
explained the constituent elements in the three charges against the 
accused, viz., (1) causing grievous bodily harm with intent to 
murder, (2) causing grievous bodily harm with intent to do 
grievous bodily harm,’ and (8) causing grievous bodily harm,” 
without any specific allegation as to his intention. Whereas in 
the first two charges a specific intent had to be established, in 
relation to the third charge, the learned judge explained, the jury 
did not need to trouble themselves with questions of intention. 
The question common to all three charges, Barry J. declared, was 
* whether the accused knew what he was doing when he struck 
those blows. If he struck his son with the mallet, knowing what 
he was doing, and by those blows caused the injuries, then he is 
guilty of the third charge. If he did not know what he was doing, 
if his actions were purely automatic and his mind had no control 
over the movements of his limbs, if he was in the same position as 
a person in an epileptic fit then no responsibility rests upon him 
at all, and the proper verdict is ‘ Not guilty’ of all the three 
charges." ! The jury acquitted the accused on all three counts and 
he was accordingly discharged. 

The narrow boundary line which separates, on the one hand, 
cases of unconsciousness at the time of the offence and resulting 
in a complete acquittal and, on the other hand, a similar state 
resulting in a finding of *' guilty but insane ” with consequent com- 
mittal to a Broadmoor institution, was demarcated by Devlin J. 
in R. v. Kemp (1956),'? a case heard at the Bristol Assizes. In that 
case the accused, an elderly man of unblemished character, had 
struck his wife on the head with a hammer inflicting serious injury. 
He was charged with causing grievous bodily harm. All the 
evidence pointed to the assault being entirely motiveless and 
irrational. It was shown that the accused suffered from a physical 
disease, namely arteriosclerosis, or hardening of the arteries, and 
all the medical witnesses were agreed that, at the time of the offence, 
the accused did not know what he was doing. However, whilst 
agreed as to the accused’s having been labouring under a defect 
of reason at the time of the offence, a marked division of opinion 
manifested itself as to whether or not this defect was brought 
about by a disease of the mind within the meaning of the M’Naughten 
Rules. According to the defence a disease of the mind was confined 
to diseases which are functional in origin, such as melancholia and 
schizophrenia, whereas the prosecution contended that mental 
disease included also diseases which have an organic origin and are 
traceable to some physical derangement, such as arteriosclerosis. 


8 Offences against the Person Act, 1861, s. 11. 9 Ibid., s. 18. 
10 [bid., s. 20. 11 [1955] 1 W.L.R. at p. 396. 
12 [1957] 1 Q.B. 899; [1956] 8 W.L.R. 724; [1956] 8 All E.R. 249; (1956) 40 
Cr.App.R. 191. For notes on this decision, see (1957) 78 L.Q.R. 12; Hall- 
Williams, (1957) 20  M.I..R. 56, and Griew, [1957] Crim.L.R. at pp. 525-526. 
13 Offences against the Person Aot, 1801, s. 90. 
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The trial judge, Devlin J., was not impressed with the above classifi- 
cation which he regarded as irrelevant for the purposes of the law, 
which, he added, “ is not concerned with the origin of the disease or - 
the cause of it but simply with the mental condition which has 
brought about the act." * Following the learned judge’s direction 
that, on the whole of the medical evidence, they ought to find that 
the accused was labouring from a defect of reason caused by a 
disease of the mind within the meaning of the M’Naughten Rules, 

the jury returned a verdict of guilty but insane. 

What would seem, therefore, on outwardly similar facts, to be 
conflicting rulings as to the degree of criminal responsibility where 
the accused is incapable of knowing what he was doing, are, in fact, 
explicable on the basis that whereas in Charlson the medical evidence 
was agreed that no question arose of the accused suffering from a 
disease of the mind, in Kemp, notwithstanding the acute conflict 
as to the exact boundaries of a disease of the mind, the medical 
evidence adduced in that case led to the inescapable conclusion that 
arteriosclerosis is a disease which is capable of affecting the mind 
in such a way as to cause a defect, temporarily or permanently, of 
the reason and understanding. One further point of difference, 
not adverted to by Devlin J. in distinguishing the issue in Kemp 
from that presented before Barry J. in Charlson, and which will be 
enlarged upon later, concerns the initial criterion applied in both 
cases. Whereas in Kemp the emphasis was placed on the hardening 
of the arteries having prevented the accused from knowing the 
nature and quality of the act he was doing,” in other words, as 
having caused a defect of the understanding, in Charlson the 
broader approach was followed by Barry J., who directed the jury - 
that no responsibility would be incurred, first, “if the accused 
did not know what he was doing,” !* secondly, ** if his actions were 
entirely automatic and his mind had no control over the movements 
of his limbs.” 1° It is not clear whether the learned judge intended 
these criteria to be considered as alternatives or as merely different 
formulas for expressing the same condition. For the moment it 
may be suggested that the establishment of either condition will 
suffice to render the accused’s conduct, involuntary. 

An earlier instance in which the defence of automatism was set 
up, R. v. Harrison-Owen (1951), is not particularly helpful since 
it was concerned principally with the admissibility of evidence. 
In view of the prisoner’s defence to the charge of burglary that 
his walking into the house was the act of an automaton, the question 
arose whether the prosecution, with a view to rebutting this defence, 
could rightly cross-examine the prisoner regarding his previous 
convictions. Distinguishing between a defence of accident, in which 


14 [1967] 1 Q.B. at p. 407. 

15 [bid,, p. 404. 

16 [1955] 1 W.L.R. at p. 825. 

17 [1901] 2 All E.R. 726; W.N. 488; 115 J.P. 545. ° 
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case evidence of similar facts could be adduced, and the present 
defence of lack of intention the Court of Criminal Appeal held that 
such cross-examination was not permissible. This distinction has 
not passed unchallenged so far as the admissibility of evidence is 
concerned, and is, moreover, of dubious validity in explaining the 
true character of a plea of automatism.!? The term “ accident ” is, 
at best, a nebulous concept ?* and it is worth noting that at the con- 
clusion of his judgment Lord Goddard C.J. chose to define the 
defence on the more expansive and less contentious ground that 
automatism eaused the act proved against the accused to be not 
a voluntary but an unintentional act.?: 

In thus relating a state of automatism to the physical element 
of crime the Lord Chief Justice was in fact addressing himself to 
the fundamental requirement of all criminal liability, whether the 
offenee is one of absolute prohibition or one involving proof of a 


guilty mind and whether statutory or common law in origin.?? 


15 Bee Carter and Cowen, Essays in the Law of Evidence, pp. 111-114, and 
Cross, Evidence, pp. 287-288, who compares the deoision with that given in 
R. v. Mortimer (1936) 25 Or.App.R. 150. 

1? Bee Glenville Williams, The General Part, p. 14. 

20 eg., geo. R. v. Jarmain [1946] K.B. 74, at p. 80; R. v. Davies (1918) 29 
T.L.R. 850; Horton v. Gwynne [1921] 2 K.B. 661, at p. 662; Woohnington v. 
D. P. P. [1985] A.O. 462, at p. 479; R. v. Charlson [1955] 1 W.L.R. 917, 
at p. 820. 

31 [1951] 2 All E.R. at p. 728. 

22 Usually stated as the ‘‘ voluntary act’ requirement, 1t appears, for example, 
1n the classic pronouncement of the House of Lords in Woolmington v. D. P. P. 
[1835] A.C. 462, at p. 482, and, more recently, in R. v. Vickers [1957] 2 Q.B. 
664, at p. 672. On this general question, see the American Law Institute's 
Model Penal Code, Tentatwe Draft No. 4, Art. 2, s, 9.0 (1) and (2) which 
provides: 

" (1) A person is not guilty of an offence unless his lability is based on 
conduct which includes a voluntary act or the omission to perform an 
act which it was physically impossible to perform. 

(2) The following are not voluntary acts withm the meaning of this 
section : 

(a) a reflex or convulsion; 

(b) a bodily movement during unconsciousness [coma?] (sic) or 
* sleep; 
(c) conduct during hypnosis or resulting from hypnotic suggestion; 
(d) & bodily movement that otherwise is not & product of the effort 
or determination of the actor, either conscious or habitual;" 

For the supporting commentary, see tbid., pp. 119—199. To this principle 
that all criminal liability is based on proof that the accused’s “act waa 
voluntary, R. v. Larsonneur (1983) 24 r.Àpp.R. 74; 07 J.P. 206, has long 
been cited as the solitary exception in English law. Recently come to light 
18 & Northern Ireland case, Kasriel Neumann (1947) (unreported). Almost 
exactly parallel to the circumstances evidenced in Larsonneur, the decision in 
which was relied upon by the Crown, the apphcant in Neumann sought un- 
successfully to contest a deportation order by habeas corpus proceedings before 
Lowry J., and, later, the Court of Appeal in Northern Ireland. The case is 
referred to in (1966) 19 N.I.U.Q. at p. 61, and the wniter acknowledges his 
indebtedness to the Chief Crown Solicitor of Northern Ireland for being 
allowed access to the papers in the case. Bee, too, O'Sullivan v. Fisher, 1954 
S.R.(8.A.) 88, ‘in which case the police entering private premises on other 
business strongly urged the respondent, who had been drinking heavily, to 
accompany them outside. When he reached the street the police arrested the 
respondent end subsequently charged him with being ‘‘ unlawfully drunk in & 
public place." The South Australian Supreme Court refused to disturb the 
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This requirement, stated in its simplest form, is that the “ act ” of 
the accused, in the sense of a muscular movement, must be willed.” 
It must be a voluntary expression of the accused’s will and it has 
long been recognised that bodily movements resulting from a reflex, 
e.g., coughing or the so-called *' instinctive ° movements of a person 
warding off an attack,?* or convulsions, e.g., the convulsive move- 
ments of an epileptic,” are not acts in the strict sense of the word. 
Such reflex and convulsive movements denote a complete absence 
of the exercise of the will and are distinguishable from a post- 
epileptic condition in which the epileptic performs actions of which 
he is entirely unconscious.** By this one does not mean being in a 
state of coma but simply a person's inability to know what he is 
doing. A similar explanation is advanced in cases where the 
accused is said to have been suffering from hypoglycaemia,?" or 
low blood sugar-content, or where he gesticulates in a troubled 
dream or walks in his sleep.2* Doubts, on the other hand, still 
exist as to the true character of bodily activity under the control 
of hypnotic or post-hypnotic suggestion. The fact that a person 


conviction. Reed J., in holding that it was not necessary for the prosecution 
to prove that the accused intended to be in a public place, acknowledged, 
nevertheless, that proof that a person was compelled by physical force to go 
into a public place would afford an answer to the particular charge. 

33 Holmes, The Common Law, 64, 91; of. Hall, Principles of Criminal Law, 
pp. 252-255, 522; Salmond, Jurisprudence (10th ed.), p. 869; Williams, The 
General Part, pp. 10, 16. See, too, Perkins, ‘‘ Rationale of Mens Rea,” 52 
Harv.L.R. at pp. 912-918; Cook, ‘‘ Act, Intention and Motive in the Criminal 
Law '' (1917) 26 Yale L.J. 645, at pp. 646-649. 

34 See R. v. Charlson [1955] 1 WLR at pp. 819-820. 

25 ¢.9., sea Restatement of Torts, Vol. 1, s. 2; Hall, Principles of the Criminal 
Law, p. 888; 68 Jo. of Crim.Law 297; and White v. White [1950] P. 39, at 
p. 52, per Asquith L.J. in relation to a petition for divorce based upon cruelty. 

26 A useful summary of the various manifestations of epilepsy, their definition 
and relationship to criminal responsibility, 18 given in the “7 rt of the Royal 
Commission on Capital Punishment (Cmd. 8982), pp. 185. For two 
apparently conflicting rulings by Canadian courts on the availability of 
unconsciousness as & general defence, see R. v. Kasperek (1951) 101 Can.C.O. 
375, and R. v. Minor (1955) 15 W.W .R.(w.8.) 488. 

17 e.g., see R. v. Horton, Manchester Guardian, July 20, 195%; R. v. Martin, 

Times, October 25, 1957; and the interesting case referred to by Lord 
Goddard C.J. in his paper, ‘‘ The Working of the Court of Criminal Appeal ’’ 
(1962) 2 J.8.P.T.L.(N.8.) No. 1 at p. 7. For a case, notable in many respects, 
in which the defence of hypoglycaemia coupled with that of schizophrenia 
resulted in a finding of ra but insane," see R. v. Gordon, Northern 
Ireland Winter Assize, Belfast Telegraph, March 6, 7, 1953. 

38 Stephen, Hist of the Criminal Law, Vol. 2, p. 100; Morris v. Marsden 
[1952] 1 All E.R. 925, at p. 927, per Btable J. For a recent South African 
decision involving a kilhng while under the influence of a nightmare, see 
R. v. Dhlamini, 1955 (1) S.A.L.R. 120, in which the Supreme Court, Trans- 
veal Provincial Division, held that the accused '' acted involuntarily without 
intention '" and did not know what he was doing when he killed the deceased. 
For a different interpretation of this decision, see [1955] Crim.L.R. 708—709, 
which draws the analogy with H.M. Advocate v. Fraser (1878) 4 Couper 70, 
in which the accused killed his child during: sleep thinking he was struggling 
with & wild tiger and was acquitted on the grounds of mistake. For other 

. recent unreported decisions, see Williams, The General Part, p. 11, n. 4. 

29 See White, The Abnormal Personality (1948), pp. 204-207; Stroud, Mens Rea, 

PP. 26 and 257. For the French and German attitudes, see Glanville Williams, 
e General Part, p. 12, who suggests that the preferable view is that the 
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is induced by threats of physical violence, however overwhelming, 
to will a bodily movement does not render it involuntary and, 
therefore, not his act.*° Although not infrequently the cause of 
confusion, such duress is clearly distinguishable from compulsion 
by human agency as where A takes B’s hand and with it strikes 
C, in which case the act of striking is not regarded as B’s act, 
B's will not having functioned at all.** 

To revert to the situation portrayed in Hill v. Bawter, as in the 
case of Charlson the question of insanity did not arise for considera- 
tion. Fortunately, therefore, the judgments delivered by the 
members of the Divisional Court may be examined without the 
complication of analysing automatism which has originated from a 
disease of the mind. Pearson J. summarised the issue neatly by 
saying °°: ‘* On the facts of this case if [the respondent] was driving 
at all he was unquestionably driving dangerously, and therefore the 
queston at issue was and is whether he was driving the van.” 
In somewhat more ambiguous language Lord Goddard C.J. 
addressed himself to the same essential point. ‘‘ The first thing to 
be remembered,” said the Lord Chief Justice,?! “is that the statute 
contains an absolute prohibition against driving dangerously or 
ignoring * Halt? signs. No question of mens rea enters into the 
offence; it is no answer to a charge under those sections to say ‘I 
did not mean to drive dangerously ? or ‘I did not notice the ** Halt ? 
sign.’ The justices’ finding that the respondent was not capable 
of forming any intention as io the manner of driving is really 
immaterial.” 

Related as these opinions are to the circumstances existing at 
the time of the accident, it is evident that the distinction drawn 
between the two elements constituting the offence of dangerous 
driving is a valid and pertinent one. Thus, whereas the act of 
driving; of controlling the steering wheel, ete., involves proof of 
volition, the absence of which completely negatives criminal 
responsibility,** the manner of driving is judged objectively by 

hypnotised subject performs an act and is legally responsible, his condition going 

pi to the question of punishment. The contrary opinion is maintained in the 

ADTs Model Penal Code, Commentary to Tentative Draft No. 4, p. 122, 

which states: '' The view that the hypnotised subject will not follow suggestions 

which are repugnant to him does not suffice . . . to warrant treating his conduct 


as voluntary: his dependency and La a ae are too pronounced.” 
Stephen, H.C.L., vol. 2, p. 102; Hall, Principles of Criminal Law, pp. 881, 
884-38 


3 


o 


31 This typical example of compulsion by human agency is given by Hale, 1 P.C. 
494. Bes, too, Gibbons v. Pepper, 1 Ld.Raym. 88, and the examples given 
in Fast, 1 P.C. 995 and in Weaver v. Ward (1607) Hob. 184. 

32 [1958] 1 Q.B. at p. 286. 

33 Ibid., p. 282. ] ' . 

34 Hypothetical examples, illustratin such a ncn and cited in Hill v. 
Bazter by both Lord Goddard O.J. and Pearson J., had previously been 
suggested by Humphreys J. in Kay v. Butterworth (1945) 110 J.P. 76. They 
include & blow on the head from a stone, an attack by a swarm of bees, a 
stroke or an epileptic fit. For an example of the latter, see People v. Freeman, 
61 Cal.App. 2d. 110, 149 P. 9d. 486 (1043), referred to in "' Legal Problems 
of Epilepsy’ (1956) 29 Temple L.Q. 878-875. See, too, Ryan v. Youngs 
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reference to the somewhat elastic standard of driving by a reason- 
ably careful motorist in similar cireumstances.** When the manner 
of driving is in issue, the accused’s adverténce to the potential 
dangers which might arise from his driving, i.e., the subjective 
intention of the accused, is irrelevant. This being so, it follows that 
the defence of automatism has no bearing on the manner of driving, 
at any rate when the charge of dangerous driving is related to 
the moment when the accident occurred. As, however, at least one 
member of the Divisional Court conceived, namely, Pearson J., 
the charge of dangerous driving might well be related instead to a 
stage earlier in point of time than the actual accident, during which 
period the accused was in full control of all his faculties and, though 
aware from symptoms accompanying earlier attacks of, say, epileptic 
fits, that a recurrence was imminent, nevertheless continues to drive. 
In these circumstances the proper course might be to substantiate 
a charge of dangerous driving not by reference to the accused’s 
conduct immediately preceding, and resulting in, the accident, but 
rather on his entire behaviour in driving with due warning of what 
might happen if he again becomes the victim of an epileptic fit. 
Such heedlessness might suitably be regarded as a wide departure 
from the norm of a reasonable man’s behaviour.?* In thus basing 
the prosecution’s case on the accused’s entire behaviour, undue 
emphasis on the specific conduct which resulted in the accident 
would be avoided. If, as is suggested, this approach is tenable, 


the imposition of liability would not be affected by the fact that, 


the voluntary ** act "" of driving would precede the negligence which 
would be relied upon as fulfilling the condition of liability embodied 
in the epithet ** dangerous." 

Some reference must be made at this stage to Devlin J.’s general 


[1938] 1 All E.R. 522, a civil case which the Lord Chief Justice mght have 
had in mind in Hill v. Bazter when introducing the notion of ‘‘ act of God ". 


into the criminal law. i 

36 The writer's italics. See J. O. Smith, [1957] Orim.L.B. 407 and 469, and 
generally, Davies, Law of Road Traffic, pp. 198 et seq. . 

36 Authority supporting this proposition is to be found in the decision of the 
Divisional Court in Kay v. Butterworth (1945) 178 L.T. 191, in which case a 
driver, while returning after working a night-shift in a factory, was overcome 
by sleep and drove his car into a party of soldiers. The driver was charged 
with dangerous driving (Road Traffic Act, 1980, s. 11) and careless driving 
"(ibid., 8. 12). On the appeal by case stated against the acquittal, Humphreys J. 
distinguished between the case of a person who, through no fault of his own, 
becomes unconscious while driving, and that of a person who must have known 
that drowsiness was overtaking and yet continues to drive. (Writer's 
italics.) Only in the former circumstances, the Divisional Court declared, ought 
a driver to be exempt from crimmal responsibilty, and since this was not so 


in the case before them the court remitted the case to the justices with directions _ 


to convict. . Consonant with this view are two recent majority decisions of the 
New York Court of Appeals =P le v. Decina, 2 N.Y. 2d 133, 188 N.E. 2d 799 
(1956) and People v. Eckert, 2 N.Y. 2d 126, 188 N.E. 2d 794 (1956), noted in 
(1957) 82 N.Y.U.L.R. pp. 1854-1856. Two cases illustrative of the '' no fault 
of the driver ’’ principle are Scarth [1945] St.R.Qd. 88 (referred to in Williams, 
The General Part, p. 97) and H.M. Advocate v. Ritchie, 1926 8.C.(J.) 45. See, 
too, Fam v. Commonwealth (1879) 78 Ky. 183; 80 ém.Rep. 218, which is 
regarded as the leading Amerioan case on the subject. 


/ 
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statement in Hill v. Bawter that, in determining what part auto- 
matism plays in liability for crime, one of the essential factors to be 
considered is the nature of the liability which the prosecution has to 
establish.*7 From a careful study of Devlin J.’s judgment it would 
seem that what the learned judge had in mind was whetber the 
crime depended on “ full proof of mens rea.” ?* The same doctrine 
was also invoked by Lord Goddard C.J., who emphasised that the 
particular charges in Hill v. Baxter concerned offences of absolute 
prohibition in which no question of mens rea was involved.?? It is 
to be hoped that before any appellate court makes any further 
pronouncement on the availability of automatism as a defence, some 
preliminary thought is given to the consequences which acceptance 
of the principle that automatism only applies to crimes requiring 
mens rea would entail. Attention has already been drawn to the 
description of conduct performed in a state of automatism as acts 
which are not intentional. It is in the inexact use of this term 
** intention ” that the likelihood of confusion arises.‘° Thus, when 
learned judges, in analysing statutory offences of absolute prohibi- 
tion, speak of: “‘ The prohibitions in the Act are absolute . . . in 
cases of absolute prohibition mens rea can be supplied by the simple 
doing of the forbidden act," t and “.. . the element of mens 
rea is not required beyond the point that the facts must show an 
intention on the part of the person accused to do the act for- 
bidden,” ** it is suggested that, in such a context, the phrase mens 
rea is used with reference to the mental element which is an amalgam 
of volition and consciousness and which must accompany the act in 
“order to constitute a crime.‘* To describe this mental element of 
intention as mens rea is to invite confusion with the common law 
interpretation of mens rea as involving a guilty mind, included within 
which concept is the blameworthy state of mind which involves proof 
of a subjective foresight of the consequences of acts coupled with a 
desire to effect such consequences—a state of mind to which the 
term ‘‘intention ” is also accorded. Bearing in mind the earlier 
analysis of adtomatism, it is suggested that far from being dependent 
on the particular crime requiring “full proof of mens rea ?* in the 
sense of foresight of consequences, itself by no means an essential 
condition of liability, the operation of automatism as a defence 
has a much wider scope insomuch as it is concerned to negative 
proof of volition and consciousness of what the accused is doing, 


37 [1958] 1 Q.B. at p. 284. 

38 Loc. cit. 

39 Ibid., p. 289. 

40 Bee Sayre, '' A Rationale of Mens Rea '' (1989) 52 Harv.L.R. 910-912. 

41 Browning v. J. W. H. Watson (Rochester), Lid. [1909] 1 W.L.R. 1172, at 
p. 1176, per Lord Goddard C.J. Cf. the same judge's observation in Hill v. 
Baxter (arguendo): ''Driving dangerously is absolutely prohibited so that no 
mens rea is no answer, or the doing of the act supplies the mens rea ™ (The 
Times, December 7, 1957). E 

42 Qotterill v. Penn [1996] 1 K.B. 53, at p. 61, per Lord Hewart C.J. 

43 See, further, Edwards, Mens Rea in Statutory Offences, pp. 241-261. 
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both fundamental elements in establishing any form of criminal / 
liability whether of absolute prohibition or otherwise. 

There remains for comment the close affinity between automatism 
and insanity which Devlin J. had first considered at some length 
in Kemp ** and which he was to revert to in Hill v. Baster. On 
the latter occasion, however, the learned judge was more concerned 
with the impact of such nexus on the question of the burden of 
proof, a subject which the present writer hopes to discuss in a 
later article. Some important questions of substantive law, how- 
ever, emerge from examination of the now generally accepted 
affinity between these two defences. "They arise from the identical 
character of the test whether the accused knew what he was doing 
at the time of the crime, which is relied upon when proving a defect 
of reason for the purpose of invoking the M’Naughten Rules, and 
also as showing a state of unconsciousness for the purpose of estab- 
lishing a defence of automatism. Both circumstances are concerned 
to prove mental irresponsibility, the essential difference, as explained 
by Devlin J., in both Kemp and Hill v. Baster, being that in the 
case of insanity the defect of the understanding must originate in 
a disease of the mind, whereas in the defence of automatism 
simpliciter the criminal law is not concerned with any question of 
the disease of the mind. : 

Criticism directed against the present test of insanity, as 
embodied in the M’Naughten Rules, has rested principally on the 
exclusive concentration on cognition." It is concerned only with a 
disease of the mind resulting in a defect of the reason, a disorder 
of a person’s power of understanding, whereas, it must be 
remembered, automatism as a basis of mental irresponsibility has a 
more extensive operation. Assuming that the origin of automatism 
is a disease of the mind which impairs the accused’s cognitive powers, 
then it follows that the defence of automatism merges in the defence 
of insanity. If, however, the origin. of the accused’s state of 
automatism is a disease of the mind which results in a disorder of 
the accused’s powers of volition, as.in the case ‘of irresistible 
impulse, so long as the M’Naughten test remains unchanged no 


44 [1957] 1 Q.B. at pp. 402-408. See, too, R. v. Kumalo, 1956 (3) S.A. 288 (N), 
where it was held that where evidence is led of mental disorder or defect on 
the part of the accused, the court should not, in the first instance, consider the 
defence of automatism. 

45 [1958] 1 Q.B. at pp. 284, 986. Cf. Lord Goddard's suggestion: ‘It may be 
that in homicide cases attention may have to be given to the matter where 
diminished responsibility is set up " (ibid., p. 988). For a brief discussion of 
the problem of automatism in cases of infanticide, sea Glanville Williams, 
The Sanctity iat and the Criminal Law, p. 88, n. 1. 

46 Ibid., at pp. b. 

47 fee ae of the Royal Commission on Capital Punishment (Omd, 8392), 
pp. T , 87-88, 118. Since the publication of the Report, with its recom- 
mendations, two alternative formulae to the' M'Naughten test have been put ^ 
forward, (1) by the Court of ene for the District of Columbia in Durham v.” 
United States, 214 F. 2d 862 (1954), and (2) in the A.L.I.'s Model Penal Code, 
Tentative Draft No. 4, s. 4.01. For a oritical assesgment of the respective 
alternatives to the present law, see Weihofen's Urge to Punish (1957). 
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question can arise of a verdict of insanity.* The third possibility 
to be envisaged arises where there is no question of a disease of 
the mind and therefore no question of insanity. The problem to 
be considered here is the straightforward question whether the state 
of automatism is sufficient to negative the essential condition: of the 
accused’s bodily movements being voluntary. Where, it is respect- 
fully suggested, the judgment of Devlin J. in Hill v. Bawter is 
somewhat misleading is in its directing the defence of automatism 
exclusively into the field of impairment of the cognitive processes 
of the human mind. For the court to relate the plea of automatism 
to answering the question whether or not the accused knew the 
nature and quality of his act is to consider only the one symptom 
of mental disorder, namely, a defect of the understanding. The 
outdated assumption that the human mind was divisible into 
neatly separate compartments—the intellect, the will and the 
emotion—each operating independently of the other has long since 
been exploded, nowhere more cogently or comprehensively than in 
the Report of the Royal Commission on Capital Punishment. How- 
ever expedient, therefore, the restrictions imposed by the 
M’Naughten Rules may be in limiting insanity as a defence to 
defects of the understanding, it provides no justification for intro- 
ducing the same strait-jacket formula as the governing criterion 
. when dealing with the wider question of automatism affecting some- 
times the will, sometimes the understanding in circumstances not 
amounting to a disease of the mind, and sometimes both together.‘ 

Finally, the point should not be overlooked that such a narrow 
approach to automatism may tend to undermine the wholly admir- 
able course followed by Devlin J. in R. v. Kemp. Where evidence 
is available of recurrent attacks of automatism during which the 
accused resorts to violence, the danger to the community of complete 
exculpation of the accused from criminal responsibility, and of his 
being allowed to go free and possibly commit further crimes of 
violence, inevitably leads to consideration of the imposition of 


48 R. v. True (1922) 127 L.T. 561; R. v. Kopsch (1925) 19 Cr.App.R. 50; R v 
Flavell (1926) 19 Cr.App.R. 141, and Sodeman v. The King [1986] W.N. 190. 
For details of the attempts made, from time to time, to extend the M'Naughten 
Rules to include uncontrollable impulse, see Report (Cmd. 8932), Pp: 404—406, 
and for the position in other Commonwealth countries and in the U.8.A., see 
sbid., pp. 105, 407-411. An interesting revelation concerning the ambit of 
automatism was made before the Royal Commission by the Director of Public 
Prosecutions, who stated that if the existence of automatic epilepsy (sic) was 
established, such as might be responsible for an irresistible impulse, he would 
not consider calling evidence for the Crown that the accused did not come 
within the M'Naughten formula (ibid., p. 95). 

*9 Appreciation of this same problem ıs to be found in the Report of the Royal 
Commission on Capital Punishment. In descrbing as ‘‘dangerous’’ and 
" falhble'' the divorcing by the M'Naung ien Rules of the reason from other 
mental faculties, ıt is er stated: '"'. .. the same argument applies in 
varying degree, to any attempt to define responsibility 1n terms of impairment 
of any particular mental function whose sound operation is conceived to be & 
necessary element in criminal intent (mens rea). . . . Such abstractions may 
sometimes serve a «iseful purpose, but they are all too likely to confuse the 
issue and to mislead those who seek to apply them " (sbid., pp. 119, 114). 
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‘some restraint. By raising the issue of insanity in a case of autc 
matism resulting from disease of the mind, notwithstanding .th 
- -Absence of any express plea to that effect by. the accused," Devlin J 
~- has shown the way to meeting what had been accepted as a defec 
‘in the law. For, in the event of the jury returning a verdict c 
- guilty but insane, the accused can be committed to Broadmoor fc 
^. surveillance and treatment, to be followed later by an absolut 
-"- discharge if a cure is effected. This policy, it must be emphasisec 
can only apply where the formula of ** a disease of the mind resultin 

--.. in a defect of reason ” is satisfied. Disease of the mind resultin 
. -in disorders of the will, and-manifested in a state of automatism, ar 

- outside the purview of the M’Naughten'test.** In drawing renewe 

^. attention to this inherent defect in the M’Naughten Rules the judg 
` ment.of Devlin J. in Hill v. Baxter has provided an addition: 

, argument in favour of revising the present law of criminal insanity 


z EE. *o8 J. Lr. J. EDWARDS.* 
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50 Although’ no ress statement to this effect is to be found in the reports : 
~- the learned judge's ruling, the interpretation to be placed on Devlin J. 
decision, it is suggested, is clearly to permit the trial judge or the Crown: 
, raise the sssue of insanity once evidence is led -as to the accused’s sufferir 
-. '. from a disease of the mind. This ruling goes beyond the reform recommend: 

^ by the Royal Commussion on Capital Pumshment—see Report, pp. 158-156. 
s does not follow that a-plea of automatism automatically raises the issue 
<-  jnsamty—see Hall-Williams, (1957) 20 M.L.R. 55, at p. 67, and cf. Grie 
[1967] Orim.L.R. at pp. 625-626, and Prevezer, [1958] Cnm.L.R. 144.- - It 
-u —interesting, too, to note the opinion expressed by the Attorney-General duri 
; the Committee. stage of the Homicide Bill (560 H.C. Deb., c. 1252) that tl 
a trial judge would be entitled to leave the issue of insanity with the jury on 
evidence 18 introduced by the defence with a view to establishing diminish: 
responsibility—see Armitage, [1957] Camb.L.J. at pp. 189-190. ~ 
51 In cases of murder, but no others, there is, of course, the possibility 
- ‘invoking the newly established doctrine of diminished responsibility “und: 
- *' ' the Homicide Aot, 1957, s. 2, a suggestion made in the course of his judgme: 
by Lord Goddard: [1958] 1 Q.B. at p. 268. As yet the courts ha 
exhibited & studied reticence as to the meaning and effect of the statuto) 
^ - provision, tending to lean heavily on the Scottish decisions for guidance. Bi 
^R. v. Dunbar [1957] 8 W.L.R. 880, at p. 888, and R. v. Spriggs [1951 
: 1 Q.B. 270 at-pp. 274-275, citing at length Lord -Cooper's (Lord Justic 

Clerk) charge to the jury in H.M. Advocate v. Braithwaste, 1945 8.0.(J.) 55. 

“* Reader ın Law in the Queen's University of Belfast. , 


COMPENSATION IN FRENCH 
CRIMINAL PROCEDURE 


WHEN a person suffers injury or loss through the criminal act of 
another, the common law has as its first procedural premiss that 
there must be no participation in the criminal trial by the injured 
party except as a witness. The reason appears to be historical. 
There is nothing absurd in adopting the opposite rule that the 
injured party may participate as a principal in the criminal trial 
to urge a civil claim. In France this alternative has been adopted, 
also for historical rather than consciously chosen reasons, and a 
body of procedural law has resulted which it is instructive to 
examine. The purpose of this article is to consider the merits 
and demerits of allowing the injured party to join in the criminal 
proceedings as a claimant, in the light of the French experience. 

Only the partie civile system as it operates in France will 
be outlined here. Particular note will be taken of difficulties 
encountered in practice and occasional reference will be made to 
the position in other countries. Anything more ambitious would 
be beyond the competence and scope of this article. Moreover, 
an examination in detail of the partie civile procedure would be 
out of place because basic differences are all that can be relied 
upon for instructive comparison in this context. Details are hardly 
comparable between two such different systems of procedure as 
those of France and England. Similarly, there would be no point 
in taking up space with a general description of French criminal 
procedure. It has been sufficiently often treated in English for it 
to be reasonably assumed that the structure is known and, in 
particular, the function of the juge d'instruction understood.! 

: Tue ACTION Crvine ; 

A distinction is drawn in French criminal procedure between the 
action publique, or prosecution, and the action civile. The latter 
has been defined as celle qui a pour objet la réparation du préjudice 
individuel causé par une infraction à la loi pénale. It may be 
brought by virtue of the Code d'Instruction Criminel, article 2. 

This definition reveals at once the distinction from any action 
known to the common law. It is a special action to deal with 


1 For English articles see Glanville Williams The Proof of Guilt, p. 28, n. (8). 
Bee also Szladits A Bibhography on Foreign and Comparative Law Books and 
Articles in English, Part 8. ereinafter the abbreviations CO, OP, and CIO 
will be used to denote the Code Civil, the Code Pénal, and the Code d'Instruction 
Ormuinel, respectively. Vabres will stand for H. Donnedieu de Vabres, T'rasté 
de Droit Criminel et de Législation Pénale Comparée, 8rd ed.; and V. & M 
for Vidal et Magno], Cours de Droit Criminel, 9th ed. 

2 Vabres, art. 1117, p. 629. 
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the particular case of injury caused by a criminal act. In the 
common law no legal significance is attached to the fact that 
behaviour giving rise to a civil action may also constitute a crime.? 
Here we have a form of action for such a case. 

It should be noticed that the effect of article 2 is to confer 
only a form of action, not a cause of action. For the plaintiff 
to succeed he must bring his case within the Code Civil, article 
1882. In other words he must at least prove negligence.* Given a 
cause of action under the civil law, article 2 confers a procedure 
applicable where the cause arises from a criminal act. 

Since this is in principle an ordinary action for damages, the 
plaintiff (the partie civile) may compromise it^ or assign his rights 
to a third party * as in any other action. As one might expect, 
the general law applies, unaffected by the fact that the cause 
of action is grounded in & criminal offence. The rules governing 
capacity or the doctrine of subrogation, for example, remain 
unaltered.’ 

(1) Object of the Action 

The guiding principle of the action civile is that it exists as far 
8s possible to enable the injured party to be put back into the 
position he occupied before the offence took place. Its main 
object is therefore the award of damages. These should cover not 
only the loss actually sustained, lucrum cessans, but also potential 
loss or loss of profit consequential’ upon the injury, damnum 
emergens. 

Since the object is, however, to put the victim back where 
he was, or rather where he would have been, it follows that no 
matter how the damages are calculated they must in no case 
exceed the loss they are designed to repair. In this connection 
it is interesting that damages may not be ordered to be paid to 
some fund or institution instead of: to the party injured, even 
with the latter’s consent. Formerly the court had power to do 
this, but it was felt that the temptation to forget the principle of 
repairing a specific loss and to award damages more generously 
where the institution was, for example, charitable, was too great. 

The power was therefore abolished. One wonders how much 
change occurred in the practice of the courts. It is still perfectly 
possible for a claimant to indicate to the court that he proposes to 
give any damages recovered to charity, particularly under the 
elastic French rules as to relevancy.?*, Perhaps the courts are now 


3 Except for the tort/felon n 

4 V. & M. pp. 855-856. On the CO art. 1882 see Lawson, Negligence in the Civil 
Law, pp. 47 and 186. 

5 CO art, 2045. 

* In accordance with CO, art. 1690. 

7 Vabres, ri 1120-1121, pp. 631-682, gives these examples. 

8 OP, art 

9 As to Much see Glanville Williams, op. cit., pp. 71-12. 
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restrained by the reflection that a pious plaintiff can always 
change his mind. 


(2) Relief available 


The principle of repairing the loss actually caused is by no 
means so indissolubly connected with money as in Anglo-Saxon 
minds. Where some more appropriate course of action suggests 
itself than the award of damages the court may make an indefinite 
variety of orders. Examples! would be the restitution of stolen 
property, the closing of premises where a trade has been carried 
on illegally, or the correction of falsified documents. Advertise- 
ment of the court’s findings in suitable newspapers at the expense 
of the defendant may also be resorted to and is not uncommon." 

This power to order what may be termed compensation in 
kind is in the unfettered discretion of the court and does not 
depend, as does the award of damages, on application by the 
. plaintiff first. It may be that the actual powers of the court, with 
the exception of the advertisement procedure, are not signiflcantly 
wider than those known to the common law. The true difference, 
` here as elsewhere, seems to lie in the attitude to those powers. In 

France a request for recompense from the offender other than in 
damages lacks the exceptional character it still bears in English 
law, notwithstanding a long exposure of our judges to the views 
of the Mikado on fitting the punishment to the crime. 

Apart from damages and compensation in kind, the action civile 
also exists to permit the recovery of the costs of prosecution 
incurred by the state or, as will be seen in due course, by the partie 
civie himself. The award of costs is also distinguished from 
damages in that no application by the claimant is necessary to 
give the court jurisdiction. As to this, the English courts also 
have a general power to award costs in criminal cases. 


(8) Parties 

There are two main distinctions between the action civile and 
the action publique or prosecution, using that word in approxi- 
mately the English sense in which it refers to the actual proceedings 
in the criminal court. The first of these concerns the persons by 
and against whom the actions may be brought. An action publique 
is set in motion by the publie prosecutor's department (the 
ministère public) against the accused and against him alone. An 
action civile can be brought only by the party injured and in this 
the accused may be only the principal, and not the sole, defendant. 

In other words, the action civile may not be instituted by the 
state. At first sight this seems natural, but there are several 
objections to it. In the first place, it is open to the same objection 
10 Vabres, art. 1118, p. 680. 


11 V. & M., art. 606 bis, p . 863. 
12 Costs in Criminal Geese Act, 1952, 
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as the English system in too rigidly separating the so-called civ 
and criminal consequences of an offence. It may be said that th 
-is undesirable and unnecessary where it can be avoided. Ultimate 
the damage to the particular vietim is as much the concern 
the state as any notional damage to society at large caused | 
the criminal offence as such. This is proved, if by nothing els 
by the fact that courts of civil jurisdiction exist and are maintain: 
by the state for the purpose of remedying private grievances. 

Secondly, it is not necessarily just or reasonable to saddle tl 
partie civile with the costs of recovering for his personal dama, 
when the interests of the rest of society, which has suffered 1 
actual injury, are looked after by the state. The fact that the 
costs may be reclaimed in the action is hardly relevant wh 
inability to put them up may result in the action not being broug. 
at all. ^ This objection has particular, force in France, where 
order to start an action civile the plaintiff must first pay into cou 

` the sum estimated to be necessary to cover all fees of the procee 
ings, including registration of the judgment!'* This rule m: 
evidently cause hardship where the injured party is not well D 
It has been described as * frequently an obstacle to his claim.’ 

Thirdly, it may prevent any one tribunal familiar with t 
whole case from being able to view the criminal sentence and t 
civil compensation as a whole from the point of view of the offende 
This is one of the most obvious defects of the English system. 

Fourthly, it creates another situation where hesitation 
ignorance of the law can deprive an injured party of his remed 
or at least of the most: convenient remedy. As things are, 
through hesitation or ignorance he fails to institute his action 
time or at all the partie civile loses his chance. If the state we 
empowered to intervene on his behalf, either at his request or 
its discretion, the probability of such an occurrence, although si 
existing, would be much reduced. It may be of course that 
-France prospective plaintiffs are sufficiently eager dd take leg 
advice for the situation rarely to occur. 

Tt is interesting that in other countries representation of t 
partie civile is included among the duties of the publie prosecut 
in appropriate cases. In Austria, for example, article 46 (4) 
the Code of Criminal Procedure provides simply that at the reque 
of the partie civile his representation may be undertaken by tl 
functionary. In Sweden the partie civile may proceed on his ov 
account or request the publie prosecutor to include the claim 
his own case. If the latter course is adopted the prosecutor h 
a discretion whether to undertake the duty. He may refuse who! 
or in part on the ground that the claim appears to him to 
unjustified. His refusal, however, must in turn be justified. 
any case the iss prosecutor is under a duty to notify all perso 


13 Qf. our legal aid 
14 V. & M., art. 607 bis, P» ` 83. 
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affected by the prosecution of their right -to intervene as parties 
civiles.” 

In Spain it seems that a request for representation by the 
injured party is not necessary. Provided that he has not entered 
a formal renunciation of his rights in the action the public prose- 
cutor may include a claim on his behalf in the case.2* In Colombia 
there appears to be a general power for the prosecutor to demand 
damages for victims where no action civile has been started." 
The Italian Code of 1980 made special provision for representation 
by the public prosecutor for persons suffering incapacity through 
nonage or on mental grounds. No doubt many other examples 
could be found. 


(4) Choice of court 


The second main distinction between the action publique and 
the action civile rests on jurisdiction. The former can only be 
brought before a criminal tribunal, but the latter may be brought 
in either the criminal or the civil courts. The partie civile may 
take his choice. As will be seen, there are weighty advantages 
in bringing the claim before the criminal court. 

The main procedural consideration to be borne in mind is the 
rule that where concurrent criminal and civil proceedings are being 
taken in respect of the same offence the civil action will be 
suspended until judgment is delivered in the criminal court.” 
This rule is concisely expressed by the aphorism Le criminel 
tient le civil en état. Taken together with the complications and 
delays of French civil procedure, as compared with the treatment 
accorded an action civile in the criminal courts, and certain very 
practieal advantages of a different kind which will emerge in due 
course,?! it renders resort to the civil jurisdietion in & case of 
this kind both unlikely and, so far as can be seen, pointless. 

lf an action is started in the criminal court the main point to 
be borne in mind is that the criminal jurisdiction is strictly confined 
to the subject-matter of the cause. Any ancillary or consequential 
civil relief beyond the immediate repair of the damage will not be 
entertained. Also, once the choice between the courts has been 
made it cannot be changed. The maxim Electa una via, non datur 
recursus ad alteram applies in the interest of the accused. It is 
not clear why there should be a rule to this effect. Having to pay 


15 Burtin, Les Tribunaux et la Procédure en Justice du Royaume de Suede, 
p. 276-977. 

16 B ninh Code of Criminal Procedure, art. 105. (Reference from Vabres, p. 631, 
n. (1), where he also quotes the Norwegian Code, art. 440, as another example 
of representation by request.) 

17 Criminal Code of 1986. (Reference from Vabres, op. cit., n. (2).) 

18 Reference from Vabres, op. cit., n. (2). 

19 OIC, art. 8. There are some minor exceptions to'this, where the action must 
form part of a criminal proceeding. (See Vabres, p. 648.) 

39 CIO, art. 8. 

21 Below, pp. 898 et seq? 
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the wasted costs of both sides would normally be a sufficient 
discouragement to vacillation. ' It is therefore not without interest 
that the French courts have sought to circumscribe its operation. 


INITIATION OF PROCEEDINGS 


The discussion has proceeded so far on the assumption that a 
prosecution was already in existence or contemplated in which the 
victim could participate or not at his option. Logically anterior 
to this is the question what happens if the responsible authority 
.refuses to prosecute or refrains from prosecuting. 

There are two possibilities: either the victim can be left with 
only the remedy in the civil courts, or he can be given power to 
initiate a prosecution on his own account. The decision involves : 
an important question of public policy. For all practical purposes , 
the former alternative is the one adopted in England. In France 
the latter has been chosen and its proper regulation has given 
rise to the most serious and disputed problems occasioned by 
the system of the partie civile. 


(1) Two decisions 


The party injured can remedy the inaction of the ministére 
public by initiating a prosecution himself. His powers in this 
respect are limited to starting the proceedings. Thereafter the 
conduct of the case remains in the hands of, the usual authorities. 
To exercise his power the person aggrieved delivers to a juge 
d'instruction a plainte accompagnée de constitution de partie 
civile.* 

Formerly there was much doubt as to the effect of this. It was 
clear that a plaint alone did not put the ministére public under 
an obligation to prosecute, or the juge d'instruction under an 
obligation to open an inquiry. The question was whether the 
addition of the declaration that the private individual intended 
to take part in the proceedings as partie civile altered this situation 
by obliging the juge d'instruction to open an inquiry notwith- 
standing contrary instructions from the ministère public. 

A famous decision of the Chambre criminelle of the Cour de 
Cassation in 1906 * settled that a plaint lodged by someone consti- 
tuting himself partie civile in the proceedings effectively seised the 
juge d'instruction of the cause, so that he was bound to open an 
inquiry whatever the instructions of the minist?re public might be, 


33 The word ''practioal'' is stressed. A private individual can of course prosecute 
if the police or the D.P.P. will not, but the limitations in practice on prosecuting 
against the decision of these bodies are so considerable as compared with the 
ease of talang a similar course in France that the statement in the text is 
er to be justified. See Jackson, The Machinery of Justice in England, 
2n . ` 

23 CIC, art. 68. This is in the case of crimes. For délits and contraventions de 
simple police there is a simpler procedure by citatton directe. 

34 December 8, 1906; D.P. 1907.1.207; B. 1907.1.977. ° 
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or even if there were none. A further problem then arose, the 
importance of which will be fully appreciated when the abuses of 
the procedure are examined in the next section. 

This problem was whether the juge d'instruction was bound to 
direct his investigations against the individual accused in the plaint, 
or whether he could exercise discretion as to the persons against 
whom he proceeded. The question was answered in 1925 in favour 
of the partie civile. The Chambre criminelle held that the juge 
d'instruction was not master of the proceedings. He was seised 
in personam in respect of the person accused and not in rem in 
respect of the charge as a whole. He was therefore without 
discretion as to whom he inquired against.?5 


(2) Abuse of the procedure 


The combined effect of these two decisions was to put anyone 
who thought himself the victim of a criminal offence, and some who 
knew they were not, in a very strong position. It turned out to 
be too strong. The following passage was written by a learned 
author in 1981.** 

‘* Privileges of this order could not but give rise to abuse. 
In practice, a simple declaration in support of a plaint, without 
any precise evidence, is sufficient to compel the judge to inquire 
against the person named. Plaints are sometimes the work 
of unbalanced or illiterate individuals whose imaginations have 
rapidly transformed a slight indelicacy into a legal wrong. More 
often they are lodged by defaulting debtors attempting to gain 
time by turning to their own advantage a benevolent interpre- 
tation of the maxim le criminel tient le civil en état; or litigants 
who want to turn the facilities of a criminal inquiry to their own 
advantage by using it to obtain more evidence for a civil action; 
or even more simply, blackmailers who will later reap a reward 
for discontinuing the proceedings.” 

It is evident that much turns here on the damaging, and perhaps 
protracted, publicity that can accompany the instruction. The 
learned author goes on to point out that as matters stood the 
unscrupulous user of the partie civile procedure ran relatively 
little risk of reprisal in the courts. Apart from the probability of 
his not being worth suing, the expense and delay of civil procedure 
would discourage an action for damages. If such an action failed 
the victim would be worse off than before in the matter of tepu- 
tation, particularly if it had afforded a blackmailer another 
opportunity publicly to air his insinuations. 

As to the criminal law, the offence of defamatory accusation ? 
required a very difficult proof of bad faith on the part of the 
accused (the original prosecutor). For this reason it was rarely 
15 May 28, 1025; DP. 1026.1.121; B. 1926.1.140. 


38 Marcel Fréjaville in DH. 1981 (Chronique) 61. 
37 CP., art. 878: dénonfiation calomnieuse. 
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enforced by the public prosecutor and hardly encouraging to a 
private one, who stood to lose more by an acquittal than to gain 
by a conviction.*® 

Some interesting figures are quoted by Fréjaville °° to show the 
extent of the abuse of procedure. In 1910 in the jurisdiction of 
the tribunal of the Seine there were 600 constitutions de partie civile. 
By 1980 the number had risen to 8,000, of which three-quarters 
ended in dismissal of the complaint. The inevitable result was 
overburdened judges and a general deterioration in the speed and 
standard of the work of the courts. 


(8) Reforms 

Considerable criticism of the existing state of affairs led to a 
reversal of the previous attitude of the Cour de Cassation?" and 
to a major intervention by the legislature. The law of July 2, 
1981,°" was passed in an attempt to remedy some of the foregoing 
abuses. It may be divided into three parts. 

The first part nullified the decision of 1925 by enacting that 
where a plaint was filed which in the opinion of the ministére public 
disclosed insufficient grounds for prosecuting the person accused 
therein, he could require the juge d'instruction to open a pro- 
visional general inquiry into the affair. In this case the judge 
was empowered to question the person or persons named in the 
plaint as witnesses instead of as accused.*? 

The purpose of this reform was to avoid the infliction of the 
moral damage which usually followed merely from being publicly 
accused of certain crimes. No accusation would now be made 
unless the juge d'instruction were satisfied that there were adequate 
grounds for it. An incidental result was to avoid the rule le 
criminel tient le civil en état where the plaint was merely the 
work of a bad debtor seeking to gain time. This rule applies only 
where one of the parties to the civile proceeding is expressly named 
as an accused. : 

The new situation is not entirely satisfactory. Witnesses are 
obliged to take the oath. If a person who may be accused is 
called as a witness he may find himself having to give false evidence 
to avoid prejudicing his own case. There is also the possibility 
that a general inquiry may be used as a convenient pigeon-hole for 
cases which the judge, through overwork or for other reasons, does 
not feel inclined to pursue. This depends on the standards of 
duty adhered to. 

The next change made was improvement of the existing civil 


15 There appears to be an intriguing possibility of an endless feud here. Each 
acquittal of defamatory accusation would seem to provide fresh und for 
alleging defamatory accusation, the parties eternally exchanging roles. 

3* Op. cit. and accepted by Vabres, art. 1324, pp. 760-761. 

30 January 20, 1081; DP. 1981.1.89. 

31 Incorporated in part in paras. 2, 8, 4 and 5 of the present art. 70 of the CIC. 

33 In accordance with CIO, art. 71. 
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sanctions. In particular, where the charge was dismissed, the 
accused was now empowered to bring an action for damages for 
the wrongful prosecution for which a special procedure more 
efficient than for ordinary civil actions was created. If the plaintiff 
succeeded the court could order publication of the judgment at the 
defendant’s expense. 

The right of action for damages seems only to have been declara- 
tory of the common law,? but the accompanying reforms of the 
procedure were new and an improvement. It is to be noticed that 
the Chambre criminelle has since decided that since this action is 
based?* on article 1882 of the Code Civil, proof of fault is neces- 
sary." Now the law of 1981 has placed upon the ministère public 
and the juge d'instruction the responsibility for inculpating the 
person accused in the plaint. The result is to make proof of fault 
in this context very difficult indeed. 

The third part of the statute created a new criminal offence, 
which consisted of publishing any information relating to a partie 
civile plaint before delivery of judgment. The object of this was 
to restrict the publicity obtained by a prosecutor in bad faith. 
One may agree with Fréjaville?* in finding it surprising that wider 
use of criminal sanctions was not made to remedy abuse on the 
scale which had grown up. 

It seems that part of the reason may lie in a certain sensitivity 
to criticism on the part of the ministére public which makes it 
unwilling to enforce sanctions likely to attract unfavourable com- 
ment. The learned author compares the situation at that time?" 
with that in Belgium, where official prosecution for defamatory 
accusations was customary. Perhaps as a result of this policy, 
abuse of the procedure was much less common than in France. 

Another development of which mention may briefly be made 
concerns the extent to which the partie civile may intervene in 
the instruction. Formerly his rights in this respect were very 
limited, but after the decision of 1906 ** it was thought desirable 
to extend them. The law of March 22, 1921, gave the partie 
civile the same rights of presence at, and intervention in, the 
proceedings as the accused. It became necessary to serve him 
with notice of any proceedings or relevant matters. He could be 
represented by counsel. In setting up a new system of preventive 
detention the laws of February 7, 1988, and March 25, 1985, also 
accorded special privileges to the partie civile in relation to the 
imprisonment of the accused. 


33 i.e., of CO, art. 1882. See above, n. 5. 

34 fondée. 

35 DP. 1988.1.07; 8. 1988.1.169. 

36 Op. cit. 

37 1981. Vabres in 1947 did not qualify these earlier criticisms. 
38 Above, p. 392. 
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CRITICISM: INITIATION OF PROCEEDINGS 


From all this there emerges no convincing justification of the power 
to initiate & prosecution merely as a device to obtain the advan- 
tages of the action civile. It is submitted that in this respect 
French criminal procedure has allowed the tail to wag the dog. 
It is one thing to allow the victim of a criminal offence to join 
bis civil claim to & prosecution which is being brought by the 
proper authorities. To allow him to create a prosecution to which 
he can join his claim is a very different matter. 

The existence of & widespread desire to do this suggests, as 
may have become clear in the course of the discussion, that there 
are substantial procedural advantages to be gained by it. Perhaps 
this has been one of the principal factors in producing not only 
the abuses but also the reaction to them. It may have been thought 
simpler to restrain the tail than to strengthen the dog by reforming 
civil procedure. When one reflects upon the opposition to substan- 
tial reforms of procedure in England, this explanation seems quite 
likely. 

Whatever the ultimate reasons for the state of affairs may be, 
it is submitted that to subordinate the accepted policy for prose- 
cutions** to private procedural advantage is undesirable. Even 
if, as in France, the worst abuses are curbed, ample opportunity is 
almost certain to remain for the annoyance of innocent people and 
the encumbering of criminal administration with baseless charges. 
To give the juge d’instruction power to investigate a matter 
generally may prevent scandal being visited upon persons falsely 
accused. It does not prevent the waste of judicial time or the 
harassing of the unfortunate people implicated. 

It may be answered that this can occur where prosecutions are 
at the discretion of the state alone by the giving of false infor- 
mation. This is true but does not rebut the argument. It is no 
doubt unavoidable that a certain number of false accusations will 
be made under any system. Surely it is better that they should 
go no further than preliminary police investigation rather than 
be multiplied in their consequences through the agency of a public 
prosecution. The present French law seems to put a premium 
on false accusations. It is no answer to say that the premium 
might be larger. 

The writer understands that in Norway and Sweden, where a 
comparable partie civile system is to be found, the abuses encoun- 
tered in France are unknown. The reason for this appears to be 
that no procedural advantage is to be gained by resorting to the 
criminal courts instead of the civil ones. It is convenient to join 
as partie civile if a prosecution is instituted, but if there is no 
prosecution nothing is lost by pursuing the claim in the civil 
courts in the normal way. 


38 As to which, see p. 397, below. 
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CRITICISM: CHOICE or COURT 
The policy of allowing the injured party to intervene in the criminal 
proceedings has not passed unchallenged in France. Two main 
criticisms have been advanced. It has been said that to ask the 
criminal court to consider both civil and criminal liability at the 
same time, to answer distinct questions resting on different legal 
bases, renders its task unnecessarily complicated. Secondly, it 
has been thought undesirable to have someone as prejudiced and 
interested as the partie civile a principal at the trial of the accused. 

These objections have force. It is interesting that so eminent 
an authority as Vabres did not answer them directly, preferring 
to argue that the balance of public interest outweighed them." 
He first points out that the institution of the partie civile is 
historically a survival from the days when the initiation of a 
prosecution always depended on the party injured. This fact 
could evidently be used to represent the system nowadays either 
as a worthy institution based on irreproachable precedent or as a 
ghost clanking its medieval chains through which one should pass 
undeterred. 

Without declaring himself in favour of either view Vabres goes 
on to suggest that at the present day the right to initiate a prosecu- 
tion, which, as has been seen, derives from the existence of the 
choice of courts, is a valuable antidote to inertia on the part of 
those responsible for public prosecution. This suggestion advocates 
a certain measure of immediate personal interest in setting the 
machinery of the criminal law in motion. The object is to supple- 
ment the inadequacy of the civil service. It is open to a number 
of objections 

In the first place it is inconsistent with the principle of l'oppor- 
tunité des poursuites. Elsewhere *! Vabres contrasts the practice 
in Germany with that in France. In the former country the 
principle of legality is said to obtain, which in this context means 
that if the responsible authorities are of opinion that an offence 
against the criminal law has been committed they are bound to 
prosecute. In France a different rule has been adopted, which may 
be translated as the principle of the advisability of prosecuting. 
This gives the ministére public a discretion to prosecute after 
taking all the circumstances into account. For example, if the 
scandal of a prosecution would be disproportionate to the gravity 
of the offence committed, action might properly not be taken. 

Presumably the point of this discretion is to enable the proper 
authority to decide in appropriate cases where the balance of public 
interest lies. It recognises that criminal prosecution is not neces- 
sarily an absolute value for society, even though it is in accordance 
with the logic of the law to prosecute all crimes. If the exercise 


40 Op. cit., para. 1128, p. 641. 
41 Op. cit., para. 1091? pp. 618-614. 
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of this discretion on behalf of society at large can be nullified by 
the independent action of a single member of that society to satisfy 
8 personal interest, what has become of the basic principle? 

Secondly, there is an uncomfortable suggestion of bribery about 
encouraging people to prosecute by offering them a convenient 
civil remedy. Such a policy can give rise to abuse where the 
differences between being an accused and being a defendant are 
great. This theoretical fear has been fully borne out by the French 
experience in practice. As appeared in the previous section, any 
inertia on the part of the ministére public may well have been 
a blessing at some stages. 

This leads to the third objection. Private prosecution on any 
scale might just as well result in an increase as in a decrease of inertia 
on the part of the authorities. It might well induce the attitude 
that to investigate crimes about which no one is aggrieved is a 
waste of time and energy when there are so many which people 
are only too anxious to prosecute. The ministére public may or 
may not be attentive to its duties, but surely the answer here is 
governmental or parliamentary supervision to see that the depart- 
ment does its job properly, not a denial of the principle upon 
which it is supposed to work. 

Vabres’s next point is that it is desirable that the victim of a 
serious offence should not be compelled to take his case before 
the civil courts through a ‘‘ costly procedure bristling with formal- 
ities.” ** Quite so, but why should anyone else? To allow the 
victim to intervene in the criminal proceedings may well be a 
good thing but the shortcomings of civil procedure do nothing to 
prove this. The highest at which the argument can be put is as 
a temporary recommendation on the ground of expediency. 

Having presented arguments from history, the public interest, 
and the interest of the victim, Vabres comes to justice. It is in 
the interest of justice that the civil issue should be tried by a 
criminal court, because the act complained of is a crime. This 
argument is difficult to follow. If it is correct, why permit an 
action civile to be brought in the civil courts at the option of the 
party injured? Why is a bench of criminal lawyers more com- 
petent than their civil brethren to estimate the consequences in 
civil law of any given act? 

Lastly, the argument is advanced that the possibility of contra- 
dictory decisions in the criminal and civil courts is avoided if the 
two issues can be decided by the same court. This also seems to 
founder on the rock of the option to sue in the civil courts. 

Having rejected all of Vabres’s arguments in support of the right 
of the partie civile to intervene in the criminal proceeding, what 


42 A criticism which he makes more than once when referring to civil procedure. 

43 The air of unreality is increased by the reflection that in all probability a 
judge in the course of his career will have to try both criminal and civil 
issues, regardless of his particular professional leaning. 
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answer can be given to the two criticisms which they were designed 
to rebut? The first one, that to ask the criminal court to answer 
different legal questions is to complicate its task, is susceptible of 
simple denial. Many cases, both civil and criminal, arise every 
term in which judges are called upon to decide a variety of issues, 
sometimes very complex, which stem from one cause of action. 
They usually show themselves competent to deal with these 
intellectual demands in England, and there is no reason to believe 
the situation to be different in France. It is submitted that there 
is nothing exceptionally complex in combining a criminal trial with 
a civil claim so far as the law is concerned. 

As to the undesirability of allowing the prejudiced and interested 
party injured to take part in the trial, the force of this clearly 
depends on the extent to which he is in fact going to participate. 
In England we have the tradition of complete impartiality on the 
part of the prosecution, counsel for whom would never be permitted 
to go as far as counsel for the plaintiff in a civil action. If counsel 
for the party injured were to be allowed to present precisely the 
case which the prosecution were not, our present ideas on how to 
conduct a trial would have to be sharply modified. This point is 
made more significant by the continued widespread use of the jury 
in England. However, if the civil claim were to be heard after 
the verdict in the trial, on the basis of the findings, this objection 
would lose its force. 


PROPOSALS FOR REFORM 


In France various legislative proposals have been made with a 
view to improving the aotion civile from the point of view of the 
plaintiff. This may seem surprising after the abuses of the pro- 
cedure which have been discussed. The explanation is that whilst 
the action served the purposes of an unscrupulous prosecutor only 
too well because of its incidental advantages, it was defective in 
a number of ways when a genuine claimant sought to put it to its 
proper use afid recover damages, 

Some of these faults have already appeared. The deposit of 
costs in advance, for example, and the inability of the ministère - 
public to represent the partie civile, work to the detriment of the 
party injured without benefiting the accused. Many suggestions 
have been made, particularly to try to improve the partie civile’s 
chances of recovering damages in fact as well as in law. Not the 
least of the drawbacks of the system appears to be the difficulty 
of enforcing a judgment. 

To remedy this it has been proposed in default of payment to 
place upon the offender an obligation to work for the profit of the 
creditor, either at liberty or in prison, until the debt is discharged. 
This was to be reinforced by rendering the debtor’s sources of 
income liable to attachment, or giving the creditor the benefit of 
special charges or hypothecations over the debtor’s possessions. 
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Punishment might be suspended on condition that reparation was , 
paid. 

An interesting sidelight on the psychology of parties civiles is 
provided by the suggestion that a fund might be created out of 
damages recovered but not claimed. This could be supplemented 
by fines imposed in the normal course of criminal administration, 
and the fund then applied to alleviating the distress of plaintiffs who 
could not effectively enforce judgments in their own favour. A 
more prosaic recommendation has been made that the preliminary 
deposit of fees should be abolished. The heretical suggestion has 
even been heard that the action civile itself could be abolished in 
favour of a power for the ministére public to claim on behalf of 
injured parties. Such a step would, no doubt, be regarded as a 
trespass upon the individuality of the Frenchman as awful as 
abolition of the jury would be upon the communal wisdom of the 
Englishman. A radical proposal has been made by the Italian 
positivist Ferri. He has advanced the attractive argument that 
in principle compensation for the damage caused by a criminal ' 
offence is a duty of the State. The State should prevent wrong- 
doing. When it fails in this duty, as it does whenever a crime is 
committed, it should repair the damage caused by its fault and be 
subrogated to any rights of the injured party against the offender. 

These divers suggestions were considered by international peno- 
logical congresses at Paris and Brussels. They were for the most 
part rejected as being in conflict with sound penological principles. 
The recommendations were made that the requirement of the 
preliminary deposit of fees be dispensed with and the successful 
partie civile relieved altogether of the obligation to pay them; 
that the public prosecutor be empowered to present a claim on 
behalf of the victim; and that an award of damages be secured by 
a charge on the property of the accused. These recommendations 
are simple and cautious enough. It is curious that penologists should 
not, apparently, have desired the restriction or abolition of the 
power to initiate a prosecution privately as a means té pursuing an 
action civile. 

C. Howanp.* 


*4 On this section generally, see V. & M., para. 608, pp, 865-867. 
* rr. M. (London). 
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Tur CONTRACTUAL EFFECT OF ARTICLES OF ASSOCIATION 


THE exact effect of what is now section 20 (1) of the Companies 
Act, 1948,’ has long been one of the most baffling questions in 
' company law. It is fairly clearly established that the memorandum 
and articles of association constitute a contract between the com- 
pany and the members in so far as they confer rights or duties 
on the members qua members, but not in so far as they confer 
rights or obligations on members in some other capacity, for 
example qua directors. Whether they also constitute a contract 
between members inter se has hitherto been completely uncertain, 
but if so, once again, it can only be as between members as such.* 
The present writer has elsewhere argued for the view that section 
20 does establish a contract between members inter se, so that a 
direct action between members should be permitted when the 
articles confer a right-of pre-emption or first refusal when a member 
wishes to sell his shares.5 Accordingly he cordially welcomes the 
decision to this effect of Vaisey J. in Rayfield v. Hands.* 

On the other hand the arguments of the learned judge in a 
reserved judgment cannot be regarded as wholly convincing and 
the decision is likely to create as many doubts as it resolves. 

The relevant article of the private company concerned reads as 
follows: 

ue * Every member who intends to transfer shares shall inform 
the’ directors who will" take the said shares equally between 
them at a fair value...” 
A member informed the directors of his intention to transfer his 
shares to them in accordance with this article. The directors denied 
their liability to take the shares and the member accordingly 
commenced proceedings against them. 

Vaisey J. conceded that the cases established that the articles 
could, under section 20, only be regarded as a contract between the 
members inter se if it related to them in their capacity as members. 


1 “ Bubject to the provisions of this Act, the memorandum and articles shall, 
when registered, bind the company and the members thereof to the same extent 
as if they respectively had been signed and sealed by each member, and con- 
tained covenants on the part of each member to observe all the provisions of the 
memorandum and of the articles.” 

2 Hickman v. Kent & Romney Marsh Sheepbreeders Association [1915] 1 Ch. 881. 

3 Beattie v. Beattie [1988] Ch. 708, C.A.; cf. Eley v. Positive Govt. Security 
Life Assce. (1876) 1 Ex.D. 88, C.A. 

* London Sack ¢ Bag Co. v. Dizon d Lugton [1948] 2 All E.R. 768, C.A. 

5 Modern Company Law (2nd ed.), pp. 258-254. 

e [1958] 2 W.L.R. 851, also reported in [1958] 2 All E.R. 194. 

7 Vaisey J. applying, the maxim ut res magis valeat quam pereat construed 
“will” as equivalent to the mandatory ''shall": p. 858. 
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On the face of it the obligation to purchase was imposed not on 
members qua members, but on directors qua directors. But he 
brushed aside this objection saying “fin my judgment the relation- 
ship here is between the plaintiff as a member and the defendants 
not as directors but as members." * This conclusion was supported 
only by a dictum of Pearson J.* which Vaisey J. appeared to 
interpret as & statement that directors were merely a sub-species of 
members. This, of course, is palpably incorrect as a general state- 
ment; directors do not even have to be members; doubtless they 
happened to be in the present case," but in many cases they are 
not. How, consistently with earlier cases such as Beattie v. 
Beattie ** a decision of the Court of Appeal, this contract, if contract 
it was, could be regarded as imposing obligations on the directors 
qua members is difficult to comprehend. The only way in which 
the decision might be reconciled with the actual result in earlier 
cases is by saying that the test of whether an article constitutes an 
enforceable contract depends not on the capacity of those on whom 
it purports to confer rights or duties, but on whether its exercise 
affects them as members. In the earlier cases the purported 
application of the article did not affect members as such. Here, 
on the other hand, although the obligations were conferred on the 
directors as such, the exercise of it affected them as members, since 
it operated to increase their shareholdings but left their position as 
directors unchanged. It is difficult to find support for this formula- 
tion in any of the earlier cases, but from a common-sense point of 
view there is something to be said for it. It certainly puts a novel 
slant on the law as previously understood (admittedly imperfectly). 
If it be right, it would appear to follow that had the article in 
Eley v. Positive Govt. Life Assurance, not only provided that 
Mr. Eley should be the company's solicitor but also that he should 
be entitled and obliged to buy the shares of any other member 
wishing to sell, then, although (as there held) he would have had no 
right to be appointed solicitor (since this in no way affected his 
position as member), he would have been obliged ahd entitled to 
buy the shares (since this affected him in his capacity of member).** 

Once this difficulty was side-stepped, the learned judge was on 
firmer ground in holding that the articles constituted & contract 
directly enforceable by a member against the directors. But he 
chose a devious route to arrive at this conclusion. He relied first 
on the (somewhat dubious ™) dicta of Denning L.J. (as he then 


8 At p 855. 

? In Re Leicester Club ¢ Racecourse Co. (1885) 80 Ch.D. 629, at 689. The 
decision ın that case 18 generally regarded as bad law: see Halsbury, 8rd ed., 
Vol. 6, p. 292 (u) and &uthorities there cited 

10 Under the company's articles each director had to hold one qualifying share. 

11 Supra, n. 8. 2 Supra, n. 8. 

13 Would ıt matter whether Eley was already & member (he was in fact) or would 
it suffice that the article affected his capacity to become a member? Until there 
is membership surely there can be no contractual ngxus? 

14 Bee (1950) 19 Ke L.R. 874. 
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was) in Smith & Snipes Hall Farm, Ltd. v. River Douglas Catch- 
ment Board ™® and in Drive Yourself Hire Co. (London), Ltd. v. 
Strutt ** regarding the effect of section 56 1’ of the Law of Property 
Act, 1925. In his view, even if the only contract was between the 
company and the directors as members, another member could 
take the “‘ benefit of the “ covenant ” and sue on it under section 
56. This novel application of section 56 is certainly ingenious, but, 
with respect, somewhat strained. 

Secondly he suggested that the plaintiff might rely on our old 
friends Carlill v. Carbolic Smoke Ball ® and Clarke v. Dunraven." 
He did not elaborate this suggestion but presumably meant that 
the provision in the articles was a general ** offer ” by each member 
to every other member which was “ accepted ” either by joining 
the company or by proffering shares for sale. This, however, begs 
the whole question, which is whether the “ offer? is deemed to 
be made by the company or by the members, or by both. 

Finally, he relied on the fact that in Dean v. Prince?? the 
Court of Appeal had been concerned with a similar article and had 
not taken the point that the directors might not be under a legal 
obligation to buy. This, with respect, seems to be the frailest 
straw of all. In Dean v. Prince neither party had argued that he 
was not bound by the article and the court's jurisdiction was 
invoked solely because of a disagreement about the “ fair value.” 
It seems far-fetched to suggest that this can be regarded as any 
authority for the proposition that the article constituted a contract 
which one member could enforce against another. 

Vaisey J. concluded his judgment with the cryptic observation 
that: “The conclusion to which I have come may not be of so 
general an application as to extend to the articles of association 
of every company, for it is, I think, material to remember that this 
private company is one of that class of companies which bears a 
close analogy to a partnership. . . ." If all this means is that 
this type of article is only likely to be found in the case of private 
companies, rfo one could quarrel with it. If, however, it means 
that section 20 differs in its effect as between private and public 
companies one can only say that the wording of the section lends 
no support to such a conclusion. 

To sum up: 

(1) It is believed that Vaisey J. is correct in concluding that 
articles constitute a contract enforceable as between members inter 
se, but this belief is based on the wording of section 20 construed 


15 [1949] 2 K.B. 500, C.A. 

16 [1954] 1 Q.B. 260, O.A. : 

17 '' A person may take an immediate or other interest in land or other property, 
or the benefit of any condition, right of entry, covenant or agreement over or 
respecting land or other property, although he may not be named as a party to 
the conveyance or other instroment."’ 

18 [1893] 1 Q.B. 256, C.A. 

19 tiso) A.C. 58, H.L, 

20 [1954] Ch. 409, O.A. 
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in the light of its history *? and on dicta not quoted in the judg- 
ment,** rather than upon section 56 of the Law of Property Act 
or the other arguments adduced by the learned judge. 

(2) It is not understood how the article in the present case can 
be construed as conferring obligations on the member-directors qua 
members. 

(8) Hence, consistently with earlier authorities, it is not under- 
stood how the plaintiff was able to sue the defendant directors. 

(4) It would, however, be nice to think that the decision could 
be supported, for an article in these terms is not uncommon and 
commercial convenience requires that it should be enforceable. A 
possible basis for distinguishing the earlier authorities is to say 
that they all relate to obligations or rights both conferred on mem- 
bers qua non-members and affecting their position qua non-members 
and not, as here, affecting their position gua members. 

(5) The decision is a further example of a tendency to attempt 
to evade the unnecessarily restrictive rules laid down in the earlier 
authorities.? It seems high time that the matter was reviewed by 
the House of Lords or section 20 clarified by the legislature. 


L. C. B. G. 


Tar Province or THE DECLARATORY JUDGMENT REDETERMINED? 


Tuat the Court of Appeal granted leave to appeal to the House of 
Lords from its decision in Pyæ Granite Co. v. Ministry of Housing 
and Local Government} is hardly surprising. The issues involved 
were important and difficult, and on only one of them were the 
members of the court (Lord Denning, Hodson and Morris L.JJ.) 
unanimous. 

The plaintiffs conduct quarrying operations in the Malvern 
Hills. In 1924 a Private Act passed primarily in order to preserve 
the scenic amenities of the Hills had ** confirmed and made binding ” 
certain heads of agreement to which the plaintiffs were a party; the 
heads of agreement were later incorporated in a deed whereby the 
plaintiffs surrendered certain of their rights in return for a promise 
by the Malvern Conservators and the Malvern Council to leave them 
undisturbed in their operations in other prescribed areas. In 1947 
the plaintiffs applied for permission to develop land for quarrying 
purposes; the application was called in for determination by the 
Minister, who, in 1949, granted permission subject to various 
restrictive conditions. In 1958 the Minister granted permission for 


31 Bee Gower, Modern Company Law (2nd ed.), pp. 261-252. 
32 [bid., p: 253. 
33 Note the pregnant dictum of Greene M.R. in Beattie v. Beattie [1938] Ch. at 
p, Tan and the remarks of Wedderburn in [1957] C.L.J. at pp. 212-218; and cf. 
oodlands v. Logan [1048] N.Z.L.R. 230, drawing a distinction between rights 
and duties on the one hand, and powers (e.g., to appoint a director) on the other. 
1 [1958] 2 W.L.R. 871; also reported [1958] 1 Al E R 625. 
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the continuance of the operations, subject to further restrictive 
conditions, and he rejected the plaintiffs’ contention that their 
operations were ‘‘ development authorised by” a Private Act of 
Parliament for which no development permission was required under 
the Town and Country Planning Act, 1947. The plaintiffs accord- 
ingly brought an action claiming declarations to the effect (1) that 
their quarrying operations were * development?! for which un- 
conditional planning permission had already been granted by virtue 
of the 1924 Act; (2) that the Minister’s decisions of 1949 and 1958 
were therefore invalid; and alternatively (8) that certain conditions 
imposed by the Minister in his decisions were invalid. Lloyd- 
Jacob J. granted the declarations sought; the Court of Appeal, by 
a majority, reversed his decision. 

On the main issue, Lord Denning and Hodson L.J. (Morris L.J. 
dissenting) held that the 1024 Act, although giving statutory 
confirmation to an agreement subsequently entered into by the 
plaintiffs with other parties, could not itself be construed as having 
authorised them to do anything; it did not, therefore, exempt 
them from having to obtain planning permission under the 1947 
Act. But Hodson L.J. would have allowed the appeal irrespective 
of his decision on this point, for he, unlike the other members of 
the court, was of the opinion that the court had no jurisdiction 
to &ward the first two declarations. In his view the combined 
effect of sections 15 and 17 of the 1947 Act was to invest the local 
planning authority and the Minister with exclusive jurisdiction to 
determine whether any operation constituted development of land 
within the meaning of the Act, so that the jurisdiction of the 
courts in relation to the matter was ousted except in so far as a 
right of appeal to a magistrates? court (with a further appeal by 
way of case stated) might lie in connection with steps taken for 
the enforcement of planning control.’ However, Lord Denning 
(with whose view Morris L.J. concurred) held that the procedure 
prescribed by sections 15 and 17 was only an alternative method of 
obtaining a determination of the question. Section 17 merely 
empowered an applicant to seek a ruling by the administrative 
authorities and did not require him to do so.* He might prefer to 
have an authoritative ruling by the High Court instead; and the 
jurisdiction of the High Court to award a declaration was not 
to be taken away except by clear words. Recourse to the High 


1a If the decision of the majority of the Divisional Court in Eastbourne Corpora- 
tion v. Fortes Ice Cream Parlour (1955), Ltd. [1958] 2 W.L.R. 886 is correct, 
the question whether given operations constitute development cannot be raised 
in an appeal against the validity of an enforcement notice under s. 23 (4), but 
only as a defence to a prosecution under s. 24 (8) for contravention of the 
notice; sed quaere. 

3 But, as Hodson L.J. pointed out ([1958] 2 W.L.R. at 887), “it would not be 
sensible to make ıt compulsory for persons to seek a determination if they did 
not consider if in jheir interest to do so,” and no special significance could 
therefore be attributed to the use of the word '' may'’ in s. 1T. 
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Court was not barred by the fact that the Act provided that the 
Minister's determination was to be “ final.” 3 

This broad conception of the power of the courts to award 
declarations in respect of matters for the determination of which 
a specific statutory procedure has been provided by Parliament—a 
conception also well illustrated by the recent case of Francis v. 
Yiewsley & West Drayton U.D.C.*—may point to a significant 
enlargement of the functions of the superior courts in administra- 
tive law. The superior courts now appear to be far more reluctant 
than they once were to hold that their jurisdiction to determine 
& question of statutory interpretation by declaration has been 
impliedly excluded.* Moreover, until recently the general rule was 
that even if recourse to the prescribed statutory procedure for the 
determination of a question was held to be optional only, the 
superior courts would not exercise their discretion to determine it 
by declaration unless special circumstances were present—e.g., 
where a determination by them was necessary in order to do justice - 
between the parties, or where the matter was one of public import- 
ance and affected large numbers of persons.” But in the Pyw 
Granite case the only special circumstances seem to have been that 
if the plaintiffs had been required to follow the prescribed statutory 
procedure up to the point when it would have been open to them 
to appeal by case stated they would have had to endure a longer 
period of uncertainty "'* and might have incurred some financial loss. 
And in the Francis case the only material advantage that the 
plaintiff could gain by suing for a declaration was relief from 
uncertainty.* These cases suggest that the presumption against per- 
mitting direct recourse to the High Court for a declaration of rights 
where alternative machinery has been provided is being replaced 
by a presumption in favour of permitting such recourse. 

The assertion of this large declaratory jurisdiction may give 
rise to a difficulty which is partly obscured by the peculiar facts of 
the present case, where the plaintiffs were contending not merely 
that the Minister had erred in law but that his determinations were’ 


3 Cf. Taylor v. National Assistance Board [1956] P. 470 Host P. 101, at 111. 


A 


[1957] 2 Q.B. 186 (McNair J.); [1957] 3 W.L.R. 919; [1957] 3 All E.R. 529 

(0.4 ). Plaintiff continued use of land as a caravan site after period of planning 

permission had expired; he was served with an enforcement notice but neither 

complied with it nor exercised his right to appeal against it to a magistrates’ 

court; held, he could bring an action for a declaration that the notice was 

invalid although (as the Court of Appeal held) he could have set up the invalidity 

of the notice as a defence if prosecuted for failure to comply with it. 

Contrast Barraclough v. Brown [1897] A.C. 615, where jurisdiction to award a 

declaration was held to have been impliedly excluded although jurisdiction over 

ae matter had been conferred upon an inferior tribunal in permissive language 

only. 

6 As in Sivyer v. Amies [1940] 8 All E.R. 285. 

T As in Dyson v. Att.-Gen. [1911] 1 K.B. 410; of. Smeeton v. Att.-Gen. [1920] 
1 Ch. 86. 

7a Though that period might be considerably longer, if the decision in the 
Eastbourne case 18 correct; see note 18, ante. 

* For he was actually carrying out the development fore which permission had 

expired, and was awaiting prosecution. 


a 


JuLy 1958 NOTES OF CASES 407 


invalid because the relevant question had already been determined 
by Parliament. But suppose that the 1924 Act had never been 
passed and that, the Minister’s determinations had been challenged 
solely on the ground that they were founded on a misconstruction 
of the legal meaning of “‘ development.” If the court had then 
proceeded to declare that the plaintiffs’ operations did not constitute 
development, would not this have been tantamount to the usurpa- 
tion of appellate jurisdiction? ° And what would have been the 
status of the Minister’s determinations? Since he would have been 
acting within his jurisdiction they would have been valid, though 
erroneous, and there would have been two inconsistent sets of 
determinations standing side by side.!? This difficulty would not 
arise if the plaintiffs were to seek a declaration before the Minister 
had made any determination. 


Lord Denning (Morris L.J. concurring) also held that the court 
had jurisdiction to declare the conditions imposed by the Minister 
to be invalid, although under sections 14 (1) and 15 (8) of the 1947 
Act he was empowered to impose such conditions as he thought fit; 
but that the conditions were fairly and reasonably related to the 
permitted development and were therefore valid. Hodson L.J. 
agreed that the conditions were valid, but doubted whether the 
Minister’s decision could have been impeached except by certiorari. 
In his view it would have been impossible to “ mutilate the 
Minister’s decision by removing one or more of the conditions,” 
for “ non constat but that no permission would have been given 
at all if the conditions had not been attached. Lord Denning, on 
the other hand, was clear that the court could declare that condi- 
tions imposed by a licensing authority were invalid, but doubted 
whether, in the light of recent decisions in which licensing functions 
had been held not to be of a judicial character, the Minister's 
decision was reviewable by certiorari. 

This conflict of judicial opinion not only re-emphasises the 
uncertainty fhat pervades the classification of functions in 
administrative law but also serves as a reminder that the action 
for a declaration has yet to achieve unequivocal recognition as an 
appropriate supervisory remedy in situations where certiorari will 
lie. It is submitted that the courts ought to regard a decision by 
the Minister on an application for planning permission, whether 
at first instance or on appeal from the local planning authority, as 
reviewable either by means of an application for certiorari to quash 
it or by means of an action for a declaration that it is invalid in 
whole or in part. There is, however, a good deal of force in 


? Or premature judicial implementation of the recommendation of the Franks 
Committee (Cmnd. 218 (1957), pera. 881) that provision should be made for an 
appeal to the courts on & point of law from a determination by the Minister 
under s. 17. 

10 Cf. Healey v. Minister of Health [1955] 1 Q.B. 221, at 228, per Denning L.J. 

11 Bee Associated Provincial Picture Houses, Lid. v. Wednesbury Corporation 
[1948] 1 K.B. 298. 
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Hodson L.J.’s objections to the award of a declaration that partic- 
ular conditions annexed to a grant of permission are invalid, and 
it will generally be more appropriate to impugn the validity of 
conditions by applying for certiorari to quash the decision and 
mandamus to order the competent authority to hear and determine 
the application according to law. 

If an appeal is proceeded with the House of Lords will have the 
opportunity to consider afresh the scope of the action for a declara- 
tion in public law, with special reference to its relationship to 
alternative administrative and judicial remedies. It remains to be 
seen how far they will give their approval to Lord Denning’s broad 
dictum 7? that “if a substantial question exists which one person 
has a real interest to raise, and the other to oppose, then the court 
has a discretion to resolve it by a declaration, which it will exercise 
if there is good reason for so doing." , 

S. A. DE SMTH. 


INVALIDITY or DISMISSAL FROM PUBLIC EMPLOYMENT 


In Barber v. Manchester Regional Hospital Board & the Minister 
of Health? the plaintiff, whom the defendants had purported to 
dismiss, claimed, inter alia, a declaration that his employment had 
never been validly determined. Such a claim, if instituted against 
a private employer, would undoubtedly have been dismissed. It 
is a well-established principle that: 


** Normally, and apart from the intervention of statute, there 
would never be a nullity in terminating an ordinary contract of 
master and servant. Dismissal might be in breach of contract 
and so unlawful but could only sound in damages.” ? 


Employment under public authorities, however, stands on a different 
footing from an ordinary master and servant relationship. This was 
well explained by Barry J. in the present case* as well as in an 
earlier case. In the earlier case he had said *: 


** A local authority or any statutory body cannot... either 
employ or dismiss servants except under statutory authority: 
their powers are derived from the statute or statutes under which 
they are created, and it is a well-known principle of law that 
statutory powers can only be exercised for the purposes for 
which they are granted. "Therefore, there may be cases where 
a local authority in resolving to dismiss a servant or to take any 
other action can have its decision called into question in the 
courts if those who challenge it can establish that the decision 


12 [1958] 2 W.L.R. at 383. 

1 [1058] 1 W.L.R. 181; [1958] 1 All E.R. 322. 

3 Vine v. National Dock Labour Board [1957] A.C. 488, 507, per Lord Keith. 
3 At pp. 192-198. . 

4 Price v. Sunderland Corporation [1956] 1 W.L.R. 1958, 1269. 
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was taken either mala fide or that it was a decision which did 
not lie within their statutory powers." 5 


In the present case Barry J. found that the Board had not acted 
in bad faith or on irrelevant considerations. It remained then to 
be examined whether the Board had overstepped its statutory 
powers. Before going into this question, it may be worth while 
to cite the relevant authorities. 

One clear instance of a dismissal unauthorised by statute is the 
case in which a public body, being empowered to terminate 
employment on specified grounds only, e.g., ** educational grounds,” 
dismisses its servant on some other ground.’ Another instance is 
the case where a publie body does not observe the procedure laid 
down by legislation, e.g., by improperly delegating the statutory 
power of dismissal to another body.' In those instances, though 
the court has jurisdiction to declare a dismissal invalid, the question 
whether or not such a declaration is to be made in a particular case 
is a matter for the discretion of the court. The cases indicate that 
the courts in the exercise of their discretion tend to hold a dismissal 
invalid if based on a ground different from the one specifically 
prescribed by statute. Much less certain is the position as regards 
irregularities in the procedure of dismissal. Where the irregularity 
is trivial and could not possibly have affected the final decision to 
dismiss, the court will presumably refuse to declare it a nullity. 
On the other hand, where the irregularity may result in injustice 
being done to the plaintiff, and an award of damages may not be 
an adequate remedy, the court will probably be inclined to hold the 
dismissal invalid. 

We may now return to Barber’s case.and examine, first, whether 
the dismissal was unauthorised by legislation, so as to give the 
court jurisdiction to declare it invalid. Under a memorandum 
issued by the Minister of Health, a hospital board was not to carry 
into effect & dismissal of a consultant before a certain appeal pro- 
cedure had been completed. In this case, however, the Minister 
having refused to allow an appeal, the plaintiff was dismissed with- 
out the prescribed procedure being followed. Barry J. decided that 
that procedure was incorporated in the plaintiff’s contract of 
employment and, consequently, awarded damages against the Board 
for breach of contract. He also made a declaration that the Minister, 
in failing to comply with the memorandum, acted wrongfully and 


5 The court, it seems, may also declare a dismissal to be invalid if based on 
urelevant considerations, even though the decision to dismiss was made in good 
faith and did not contravene any statutory provision: Short v. Poole Corpora- 
tion [1926] Ch. 66, 90-91; Fennell v. East Ham Corporation [1926] Ch. 641, 
651-662. 

* Hanson v. Radcliffe U. C. [1922] 2 Ch. 490; Martin v. Eccles Corporation 
[1919] 1 Ch. 887; Sadler v. Sheffield Corporation [1994] 1 Ch. 483; Short v. 
Poole Corporation [1926] Ch. 66; Price v. Sunderland Corporation, supra. 

* Vine v. National Dock Labour Board, supra; Barnard v. National Dock Labour 
Board [1958] 2 Q.B. 18. 
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in breach of his statutory duty. The learned judge declined, how- 
ever, to declare that the employment with the Board had never been 
validly determined. He explained?: ‘‘ Here, despite the strong 
statutory flavour attaching to the plaintiff’s contract, I have reached 
the conclusion that in essence it was an ordinary contract between 
master and servant and nothing more." 

It is respectfully submitted that the relationship between the 
plaintiff and the Board was not regulated merely by contract. The 
memorandum issued by the Minister, apart from having contractual 
effect, was also subordinate legislation, imposing limits on the 
powers of hospital boards.* The learned judge himself, by making 
the declaration against the Minister, seems to have regarded the 
memorandum as a legislative instrument.'^ It follows then that the 
Board acted not only in breach of contract, but also ultra vires. The 
court, in consequence, had jurisdiction to declare the dismissal a 
nullity. 

The question which follows is: was this a proper case for the 
court to exercise its declaratory discretion? It is suggested that 
it was. In the first place, the denial of appeal was not a trivial 
irregularity, but a matter of decisive importance. The learned judge 
himself, as he pointed out, was reasonably satisfied that if the 
prescribed appeal procedure had been put into effect the plaintiff 
would have continued to be a consultant at the hospital. Secondly, 
employment under a regional hospital board seems to differ from an 
ordinary master and servant relationship in that it has some 
characteristics of a statutory monopoly. This was illustrated in the 
present case: following his dismissal, the plaintiff and his patients 
were excluded from all hospitals administered by the Board, 
and he thus incurred losses in his private practice. Dismissal in 
such a case may mean not only a loss of a particular post, but also 
a loss of the opportunity to pursue one’s profession. Damages, 
therefore, can hardly be an adequate remedy.** 

Barber’s case indicates a tendency to overlook the special implica- 
tions of public employment, and too readily to apply *to it private 
law principles. That tendency also underlay the decision of the 
majority of the Court of Appeal in Vine v. National Dock Labour 
Board. But the House of Lords, emphasising the difference 


* At p. 196. 

9 For the power to make such regulations, see, the National Health Service Act, 
1946, s. 68 (1). The power of & regional hospital board to determine the condi- 
tions of service of its officers was made subject to such regulations: s. 14 (1). 
For authority to the effect that subordinate legislation may be made in the 
form of a Minister's circular, see Blackpool Corporation v. Locker [1948] 
1 K.B. 849. 

10 Tf it is not so regarded, and if the plaintiff is considered a Crown servant— 
a question which was not examined by the learned judge—then this would be 
the first case in which, despite strong authorities to the contrary, a servant of 
the Crown was granted damages for dismissal in breach of contract. 

11 A similar consideration had the greatest weight in Vine v. National Dock 
Labour Board, supra. 

12 Supra. 
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between the employment in that case and ordinary private employ- 
ment, held unanimously that damages were not sufficient compensa- 
tion for the dismissal of the plaintiff, and declared the dismissal 
invalid. 

I. Zama. 


JUDICIAL REVIEW or EMERGENCY POWERS 


Tue decision of the Judicial Committee of the Privy Council in 
Ross-Clunis v. Papadopoullos * deserves a brief note if only because 
it includes a restatement of the scope of judicial review of wide 
discretionary powers vested in executive authorities. 

The Emergency Powers Order in Council, 1989, which applies 
to a number of colonial territories including Cyprus, empowers a 
colonial Governor to declare a state of emergency when prescribed 
conditions are present and to make “ such regulations as appear to 
him to be necessary or expedient for securing the public safety, the 
defence of the territory, the maintenance of public order and the 
suppression of mutiny, rebellion and riot, and for maintaining 
supplies and services essential to the community." In Cyprus the 
Governor, having proclaimed a state of emergency, made regula- 
tions which (inter alia) delegated to local commissioners power to 
impose collective fines on inhabitants of areas in which offences 
had been committed, if a commissioner had reason to believe that 
those inhabitants had failed to take reasonable steps to prevent the 
commission of such offences or had failed to do all they could to 
apprehend the offenders. The Governor’s approval was required 
for the making of an order imposing a collective fine. Before such 
an order could be made, the commissioner had to hold an inquiry 
into the facts and circumstances giving rise to the order and had 
to “ satisfy himself ” that the inhabitants of the area were “ given 
adequate opportunity of understanding the subject-matter of the 
inquiry and making representations thereon." After a number of 
terrorist offences had been committed in Limassol the commissioner 
held a public inquiry with a view to deciding whether to recommend 
the levying of a fine on the Greek Cypriot inhabitants. Following 
the inquiry, at which representative Greek Cypriots were invited 
to show cause why a fine should not be levied, and after further 
representations from other Greek Cypriot groups had been received, 
an order imposing a collective fine of £85,000 on the Greek Cypriot 
inhabitants of Limassol was made. 

A group of Greek Cypriot businessmen then applied for 
certiorari to quash the order. The application was granted in the 
court of first instance and the decision was affirmed on appeal, but 
was reversed by the Judicial Committee of the Privy Council. The 
Judicial Committee held, in the first place, affrming the decision 


1 [1958] 1 W.L.R. 540; also reported [1958] 2 All E.R. 28. 
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of the courts in Cyprus on this point, and applying dicta in Att.- 
Gen. for Canada v. Hallet & Carey, Ltd.,* that the regulation 
authorising the imposition of a collective fine was within the powers 
conferred by the 1989 Order in Council. The words of the enabling 
legislation were plain and unambiguous; it was not, therefore, open 
to a court to restrict their meaning by invoking common-law pre- 
sumptions of legislative intent, or to canvass the considerations 
which might have led the Governor to deem the regulations necessary 
or expedient for effectuating those large purposes. The regulations 
had, indeed, to be capable of being related to the prescribed pur- 
poses, but here they were clearly so related. Secondly, reversing 
the courts below, it held that the appellant had discharged his 
obligations in relation to the conduct of the inquiry, inasmuch as 
additional affidavits submitted by him showed that there were in 
fact ample grounds on which he was entitled to feel satisfied that 
the requisite facilities had been afforded to the inhabitants of the 
area. But in order to establish the invalidity of the order, the 
respondents would not necessarily have had to establish that the 
appellant had acted in bad faith. If **it could be shown that there 
were no grounds on which the Commissioner could be so satisfied, a 
court might infer either that he did not honestly form that view 
or that in forming it he could not have applied his mind to the 
relevant facts.” * 

That the existence of facts on which the validity of the exercise 
of a power is predicated is not conclusively determined by the ipse 
dixit of the competent authority, even where the powers are con- 
ferred in: “‘ subjective” terms, is supported by numerous other 
dicta. These dicta serve as a warning against the rigid classifica- 
tion of executive powers as “‘ subjective " and “‘ objective.” But 
the burden of proving total want of evidence is so difficult to dis- 
charge that in practice a challenge based on this ground is hardly 
more likely to succeed than one based on bad faith alone. If, 
however, the formulation of the test is varied slightly to enable a 
challenge to succeed on the ground that findings of fact, or infer- 
ences drawn therefrom, are such as no reasonable person could have 
arrived at (and a fortiori if it is varied further, to permit a challenge 
to be founded on the fact that the competent authority could not 
reasonably have made such findings or drawn such inferences), 
possibilities of a more effective role for judicial review of executive 
powers arise. It is worth mentioning that where powers to determine 
jurisdictional facts have been conferred upon distinct statutory 


2 [1052] A.C. 427, at 445, 450. Cf. the decisions on regulations and orders made 
in virtue of s. 1 (1) of the Emergency Powers Defence) Act, 1989; see 
‘ Statutory Restriction of Judicial Review '’ (1955) 18 M.L.R. at 689-590. 

3 [1958] 1 W.L.R at 560. 

4 Bee, e.g., Bowman, Re [1982] 2 K.B. 621, at 684; Falmouth Clearance Order, Re 
[1937] 3 All E.R. 808, at 310-811; Robinson v. Minister of Town and Country 
Planning [1947] K.B. 702, at 724; Thorneloe & Clarkson, Ltd. v. Board of 
Trade [1950] 2 All E.R. 245, at 247. 
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tribunals in a subjective form, the courts have sometimes not merely 
refused to accept the tribunal’s findings thereon as conclusive but 
have been prepared to determine the jurisdictional facts indepen- 
dently themselves. And in the present case the commissioner, 
although an executive officer, was assumed to have been acting in 
& capacity sufficiently judicial to render his order amenable to 
review by certiorari. It must not be too readily assumed that the 
Judicial Committee was conclusively obliged to restrict its inquiry 
to the question whether there were any grounds at all for the opinion 
formed by the commissioner. However, in the context of a grant 
of emergency powers a court is unlikely to enlarge the scope of its 
inquiry beyond these narrow limits. 
S. A. DE SMITE. 


Parent’s Rieuts v. INFANT’s WELFARE 


Ir was recently decided in the Woolwich County Court that a puta- 
tive father was entitled to refuse his consent to the adoption of his 
illegitimate child, although he was at the time serving a sentence 
of life imprisonment after being convicted of murdering the child’s 
mother. The Court of Appeal? reversed this decision in D. (an 
Infant), Re,* and held that, even if the putative father’s consent 
was required ? to the child's adoption, it should in such circumstances 
be dispensed with as unreasonably withheld,‘ and an adoption 
order should be made. 

The decision reached on appeal is so clearly right, and the find- 
ing in the court below seems so contrary to the intention of the 
adoption legislation, that the state of the law which made possible 
such a decision at first instance seems to call for close examination. 
The principle that the courts have consistently applied 5 in regard 
to the refusal of parental consent to adoption is that it is the attitude 
of the parent as a parent, in refusing his consent, that must primarily 
be considered, rather than the question whether the making of an 
adoption order would be for the welfare of the child. In other 
words, the infant’s welfare is of an importance secondary to his 
parents rights. 

M., Re,* established that the putative father of an illegitimate 


5 See esp. R. v. Fulham, etc., Rent Tribunal, ez p. Philippe [1950] 2 All E.R. 
211, at 215; R. v. Barnet, etc., Rent Tribunal, ex p. Millman, ibid., 216. 

1 Of Lord Evershed M.R., Parker and Sellers L.JJ 

3 [es] 1 W.L.R. 197; also reported in [1958] 1 All E.R. 497. 

3 ‘‘a person . . . who 18 hable by virtue of any order or agreement to contri- 
bute to the maintenance of the infant,’’ under the Adoption Act, 1950, s. 2 (4) (a). 
The curious point was raised in Re D. that as the affihation order which the 
mother had obtained against the putative father came to an end with her death, 
he might thereafter fail to qualify under the section as & person entitled to 

ive or withhold consent. 

t Under the Adoption Act, 1950, s. 8 (1) (c). 

5 Bee, e.g., Hiscock v. W. B. [1952] 2 Q.B. 661; K., Re [1952] 2 All E.R. 877; 
Watson v. Nikolaigen [1955] 2 Q.B. 286. 

6 [1955] 9 Q.B. 479, C.A. 
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child has no parental rights which will be lost by the child's adoption, 
and this principle has now been re-affirmed in D., Re. The rather 
curious result follows that, where consent to adoption is required, 
the welfare of an illegitimate child (which is subject to the rights 
of one parent only, namely the mother) comes more readily into 
the picture than the welfare of the legitimate child (which is subject 
to the rights of both parents). Indeed, the Court of Appeal held’ 
that the cardinal error made by the judge in the court below lay 
in equating the rights of a putative father with those of the father 
of a legitimate child, although Lord Evershed M.R. was disposed 
to think ? that the consent of even a lawful father might be dispensed 
with if he had murdered the mother of his legitimate child and been 
imprisoned for life for doing so. 

It is possible that the decision in D., Re, may shortly be 
absorbed into a wider legislative application of the first principle it 
exemplifies, namely, that even if he is bound by an enforceable 
obligation to contribute to the maintenance of his illegitimate child, 
the putative father has no right to give or refuse his consent to the 
child's adoption. The Children Bill, now before Parliament, 
provides *° that his consent will in no case be required. 

As far as the rights of parents (that is to say, the father and 
mother of a legitimate child, or the mother only of an illegitimate 
child) are concerned, the Children Bill provides only 7 that the 
consent of the parent to the child’s adoption may be dispensed with 
if the parent has persistently failed without reasonable cause to 
discharge the obligations of a parent to the child and such failure 
is likely to continue if the adoption order is not made. In other 
words the new legislation, if it comes into effect in the form as now 
drafted, will merely lay down certain situations which are to be 
deemed to constitute that ** abdication of parental authority " which 
was one of the three grounds on which the Court of Chancery would 
interfere with the rights of a father over his legitimate children who 
were Wards of Court ** before Parliament granted parental rights 
to their mother.“ 


7 See Lord Evershed M.R. at p. 200 and Parker L.J. at p. 202. 

As in Hiscock v. W. B. [1952] 2 Q.B. 561. 

At p. 201. l 

B $ D, following the recommendation of the Hurst Committee, Cmd. 9248, 

para. 104. ' 

11 But presumably, as recommended by the Hurst Committee, where the putative 
father has materially contributed towards the child's maintenance or shown & 
pengine and continuing interest in his illegitimate child, the guardian ad 
stem may suggest that he be consulted and joined as a respondent to the 
application. The possibility that the putative father may be able to prevent 
the child's adoption by having hım mad a Ward of Court will apparently also 
remain: see Aster, Re [1955] 1 W.L.R. 465, and the comments of Lord 
Evershed M.R. in [1958] 1 W.L.R. at p. 201. 

12 In sg, 18 (8), following the recommendations of Cmd. 9248, para. 120. 

13 See Agar Ellis, Re (1888) 24 Ch.D. 817, C.A. 

14 By the Guardianship of Infants Act, 1886: (subsequently amended.) Neglect 
and ill-treatment were made grounds on which a paren} might be deprived of 
his parental rights by the Custody of Children Act, 1891. 


oo 
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Despite recent misinformation to the contrary in a section of the 
Sunday Press, the principle of the welfare of the child was also one 
established by the Court of Chancery, long before it was embodied 
in legislation.’* It might even yet not be too late for the Chancery 
Division to turn its attention once more to the full development of 
this offspring of its experience. There is no rule that adoption by 
Parliament of a principle of equity severs all its bonds with the 
court of its origin. 

O. M. Stone. 


NoN-JupicurL Divorces 


Tue case of Manning v. Manning? seems to have been decided as 
if it had involved no more than the recognition of a non-domiciliary 
divorce. As such it followed Robinson-Scott v. Robinson-Scott? 
in examining the facts under which jurisdiction was taken, rather 
than in comparing the foreign and English rules of jurisdiction. 
It is also of interest that Commissioner Latey seemed now prepared 
to abandon the suggestion, which he had made in Arnold v. Arnold? 
that genuine and bona fide residence for a period of less than three 
years might be sufficient to establish substantial similarity to 
section 18 (1) (b) of the Matrimonial Causes Act, 1950. 

Of far greater interest, however, is the fact that the Norwegian 
divorce which was recognised in Manning v. Manning had been 
granted, not by a court of law, but by an administrative authority, 
the County Governor of Bergen. This appears to have been the 
first reported decision concerning non-judicial divorces granted by 
secular authorities and it is astonishing that this seems to have 
escaped attention. 

It has indeed been generally assumed that such divorces would 
be recognised but the Royal Commission on Marriage and Divorce 
thought that ‘‘ the matter should be placed beyond doubt," * and 
it was certainly doubtful whether such divorces would come within 
the doctrine’ of Travers v. Holley. Manning v. Manning may be 
taken to have contributed to the solution of this question, although 
of course not as definitely as would have been the case if the facts 
had been fully appreciated. The application of the doctrine of 
Travers v. Holley to non-judicial divorces is, moreover, bound to 
raise further problems, in particular, whether recognition will be 
denied, under the rule laid down in Levett v. Levett,* if the husband 
has joined in applying for the divorce which is frequently required 
where administrative divorce i8 granted. 

J. UNGER. 


15 See, e.g., Andrews, Re (1873) 8 eer 622; Besent, Re (1879) 11 Ch.D. 508. 
But the "principle was qualified by the nghi of the father, as in Fynn, Re 
(1848) 2 De G. & Sm. 457, and Agar Ellis, Re (1888) 24 Ch.D. 317. 

1 [1958] 2 W.L.R. 818; [1958] 1 All E.R. 291. 

2 [1957] 8 All E.R. 438. 3 ern 1 All E.R. 570. 

ara. 865 5 [1957] 1 All E.R. 720, 
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Licut at Last on De RENEVLLE v. De RENEVILLE?P + 


In Ponticelli v. Ponticelli? H, an Italian national domiciled in 
England, married in July, 1955, W, an Italian national domiciled in 
Italy, the ceremony taking place in Italy by proxy while H was 
in England, The marriage had been “ arranged ” by the respective 
parents. W did not come to England, where it was planned 
that they should make their home, until October, 1955. Almost 
immediately she made it clear that she did not want H as a 
husband, that in her opinion she had been forced into marrying 
by her relatives and that she was returning home. H, over a year 
later, sought a nullity decree on the ground of wilful refusal. 
W, who was represented by the Official Solicitor as she was still 
an infant, admitted non-cohabitation and non-consummation (for 
which she blamed H) but did not appear in court. 

There was little evidence before Sachs J. as to the ceremony— 
merely that “‘a’’* marriage by proxy was arranged; that a docu- 
ment for that purpose had been signed by H* and that W 
admitted the marriage took place. A marriage certificate * was also 
before the court. However, expert evidence showed that such 
certificate would be acceptable evidence of the marriage in Italian 
courts; Sachs J. followed Apt v. Apt,’ applied the presumption 
omnia rite esse acta, and held the marriage valid. 

Wilful refusal is a ground for nullity under section 8 (1) of the 
Matrimonial Causes Act, 1950, but is not a ground before an Italian 
civil court or consistory court” (unless, in the latter case, the 
intention to refuse existed at the time of the marriage). Sachs J. 
was thus faced with a choice of law problem. He referred to the 
suggestion in Robert v. Robert* that the lew loci celebrationis 
applied and to the contrary view taken at first instance in Way 
v. Way?’ that * the law of the matrimonial domicile governed.” 


1 [1948] P. 100 (C.A.) 

2 [1958] 2 W.L.R. 489; [1958] 1 All E.R. 857. 

3 1.6., it may have been either & civil, a mixed ('' Concordat "' ‘marriage), or a 

religious marriage. 

Neither the original nor a copy was produced; nor was there evidence as to its 

contents. 

5 Which did not reveal that the marriage was by proxy. Further, Italan law 
required, 1n the present case, that the General dari of the Italian court 

where W resided should have considered whether there were serious reasons 

for allowin oa ceremony. He apparently never did so. 

1048] P. A.), esp. at p. 88, per Cohen L.J 

t would Rone be this court which would adjudicate on this particular 

marriage. 

[1947] P. 164 at p. 167, per Barnard J. He did, however, consider the husband's 

lex domicili to be a second choice. This case was overruled in the De 

Reneville case, at any rate as regards jurisdiction. 

[1850] P. n at p. 80, per Hodson J. (as he then was). This view, Sache J. 

Hoe “ retains considerable persuasive force " despite Kenward v. Kenward 

[1951] p. 124 (O.A ) (in which the Court of Appeal held the marnage void for 

lack of form and thus weakened the statement of Hodson J. Evershed M.R., 

however, stated obiter at p. 188 that he was prepared to assume that Hodson J.'s 

view was correct) and ''moreover ıb is reinforced by the fact that when 

[Hodson J.] wrote the introduction to Mr. Jackson’s work on the Formation 


A 


xa 
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He then referred to the judgments in De Reneville v. De Rene- 
ville ° of Lord Greene M.R. and Bucknill L.J. stating that they 
might leave open the question as to which law should prevail should 
the leges loci and domicilii conflict and that they **simply tend 
against lew fori." © Wilful refusal, on general principles, could not 
be a matter of form. ‘‘To-my mind," continued the judge," 
“ the true question is as to whether it should be treated as falling 
within the category of matters affecting the personal capacity of 
the spouse, in which case lew domicilii (which normally coincides 
with the law pertaining to the country of the husband's domicile 
at the time of marriage) ? applies, or whether it should be treated 
as something akin to matters for which the true remedy is divorce,** 
in which case lew fori (e.g., the law pertaining to the domicile of 
the husband at the date of presentation of the petition,'? or the law 
pertaining to the residence of a wife who may bring herself within 
the provisions of section 18 (1) of the Matrimonial Causes Act, 
1950) `° applies." He observed that there was no decision going the 
length of holding that sexual incapacity should be regarded as a 
matter of *' personal capacity ” as the term is used in Sottomayor 
v. De Barros," quoted the views of Dicey,!* and, relying on 
Denning L.J. (as he then was) in Eamsay-Fairíam v. Ramsay- 
Fairfam?* held that there was no distinction for present purposes 
between wilful refusal and sexual incapacity *°—a view which, he 
added, was implicit in the De Reneville * case. He concluded that 
the choice lay between the leges domicilii and fori; as to the 
desirability of the former he urged “‘ that it would be unfortunate 
indeed if a marriage were to be held valid or invalid according to 
which country's courts adjudicated on the issue: and the danger 
of differences of that type arising is now all the more to be feared 
by reason of the provisions of section 18 (1) of the Matrimonial 
Causes Act, 1950." ?! His Parthian shot was that it was “ surely 


and Annulment of Marriage (1951 ed.) he stated: ‘ Wilful refusal being a 
post-nuptial fact, it is difficult to see how, for example, the lex loct celebrattonis 
could have any application thereto’'’: [1958] 2 W.L.R. at p. 444. 

10 [1948] P. 100 at pp. 114 and 121 respectively. 

11 [1958] 2 W.L.R. at p. 446. 

12 Ibid. 

13 This tends to the view of Cheshire, Private International Law, 5th ed., p. 307 
and is against the generally accepted ''dual domicile doctrine.'' 

14 Qf. Inverolyde v. Inverclyde [1981] P. 29, at p. 42, per Bateson J., approved 

: by Lord Greene M.R. in the De Reneville case [1948] P. 100, at pp. 110—111. 

15 Why does he not say ''English law "? Surely he cannot mean there is 
choice of law in divorce. Or does he mean that if there 18 a conflict of laws 
in time, this law will say whether the marriage is voidable and not the law 
of the domicile at marriage? : 

16 Of which subs. (8) says that English law is applicable, so that there can again 
be no question of applying the husband's domiciliary law at the date of 
m e or at the date of the petition. 

17 (1877) $ P.D.I. (by Cotton L.J.). 

15 Confltct of Laws, 6th ed., p. 257. 

19 [1956] P. 115, at p. 188. 

20 Cf. Addison v. Addon [1955] N.Ir. 1, at p. 30, per Lord MacDermott. 

31 Supra. 22 [1058] 9 W.L.R. at p. 446. 


418 THE MODERN LAW REVIEW Vor. 21 


a matter of some importance that the initial validity of a marriage 
should in relation to all matters except form and ceremony (to j 
which a uniform general rule already applies), be consistently 
decided according to the law of one country alone—a point of view 
which seems to be supported by the judgment of Bucknill L.J. in 
De Reneville v. De Reneville,™ and that consistency cannot be 
attained if the test is lew fori.” °t English law, therefore, qua lew 
domicilii of the husband both at the date of marriage and at the 
date of presenting the petition and'as the law of the intended 
matrimonial home—or qua lea fori, since he did not have finally to 
conclude between the two—was applicable to determine the validity 
of the marriage. On the facts, he granted a decree nisi. 

Sachs J. appears to consider that the De Reneville ?" case con- 
stitutes authority for referring to the law of the husband’s domicile 
at the date of the marriage not only the question whether impotence 
and wilful refusal render a marriage void or voidable, but also the 
question of either party’s juristic capacity to marry. He is evidently 
also of the opinion that, so long as an English court has jurisdiction 
over the parties, it, will in appropriate circumstances grant a decree 
in accordance with foreign law. Accordingly, therefore, had Count 
de Reneville also been resident in England and had wilful refusal 
and impotence been proved to render a marriage voidable by French 
law, the Countess would presumably have obtained a decree. Had, 
however, French law made them grounds for divorce only, so that 
the marriage was valid, then she would doubtless have failed to 
obtain a decree. 

If the “ initial validity of a marriage in relation to all matters 
except form and ceremony” are to be “consistently decided 
according to the law of the country alone” then, for example, 
the following unlikely results will follow: Shaw v. Gould?" and 
Baindail v. Baindail?' are wrongly decided, since the husband's 
antenuptial domiciliary laws (and the laws of the intended matri- 
monial homes) held the marriages valid; Indian law should have 
been referred to in Mehta v. Mehta,?* which was not the case; the 
husband's domiciliary law, whatever it was, in H. v. H.,?? which, 
again, was not done; White v. White?" is correct only if there 
was proof in the English proceedings that the marriage was 
bigamous and so void by the law of the husband's domicile— 
which proof was lacking; and the marriage in Re Paine?' should 


23 [1048] P. 100, at p. 122. 

a4 [1958] 2 W.L.R. at p. 447. Italics supplied. 

35 Supra. 

26 (1868) L.R. 8 H.L. 55. 

27 [1046] P. 129 (C.A.). 

38 [1045] 2 All E.R. 690. In Hussein v Hussein [1988] P. 159, the law of 
Egypt as to duress was never considered, although ıt was the antenuptial 
domicile of the respondent husband. 

29 o PII o was, of course, never any intended mistrimonigl home. 

1937 
31 1940] Ch. 46. 
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have been held valid. On the other hand, we would be rid of the 
unfortunate decision in Sottomayor v. De Barros (No. @).33 

If, by Italian conflict of laws H is still regarded as married to 
W, as may well be the case, it is hard to see how application of 
the law of the husband’s antenuptial domicile (or of the intended 
matrimonial home) avoids a limping marriage here. In order to 
protect both parties—instead of the English domiciled party only— 
from this result, surely our conflict rule should be that an English 
court, even if it has jurisdiction, should not grant a decree unless 
the antenuptial domiciliary laws of both parties concur in holding 
the marriage annullable for impotence/wilful refusal, the doctrine 
of renvoi being invoked where appropriate. 

No doubt it is too late in the day to hope for such a rule to 
emerge, but it is fervently hoped that the Court of Appeal or the 
House of Lords will shortly explain that De Reneville ** has nothing 
to do with questions of juristic capacity, fraud, duress, mistake 
as to the ceremony; that the choice of law rule there laid down is 
confined to wilful refusal and sexual incapacity; that, for the sake 
of certainty, the law applicable should be the law of the husband’s 
antenuptial domicile—not the law of the intended matrimonial 
home since, as in H. v. H.,** there may not be such a home, and 
not the law of the husband’s domicile at the date of the petition.” 

As a matter of practice, it may now be thought desirable to 
prevent parties from relying on the rule that foreign law must be 
presumed to be the same as English so as-to obtain a decree to 
which they might otherwise not be entitled.*¢ Accordingly, where 
an English court suspects that foreign law is applicable, it is sub- 
mitted that it should refer the matter to the Queen’s Proctor for 
inquiry and stay the proceedings meanwhile. Otherwise this 
country might become a Nevada for nullity decrees. 


P. R. H. Wess. 


BrNEFICIAL OWNERSHIP OF THE MATRIMONIAL Home AGAIN 


REPEATED examination of the Court of Appeal’s latest pronounce- 
ment on this vexed subject—Silver v. Silver 1—succeeds in leaving 
the reader with mixed feelings. The distressing inadequacy of the 
traditional legal dogma brought to bear on the case, and the failure 
of both the court and the report to clarify some of the extra-legal 
factors which may have affected the decision, breed uneasiness. 
The recognition by a unanimous court of the most desirable approach 


33 (1879) b P.D. 94. 35 Supra. 

34 Supra. 

35 The Ramsay-Fatrfaz case (supra) must surely be taken to overrule Inverclyde 
V. Inverclyde (supra) not only on jurisdiction but also the equation of voidable 
marriages to dissoluble ones. 

3* As may have been the case in Hasterbrook v. Easterbrook; Hutter v. Hutter 
[1044] P. 10, 95, regpectively. 

1 [1958] 1 All E.R. 628; [1068] 1 W.L.R. 259. 
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to these problems—though they did not use it themselves—creates 
elation. 

The background was a series of matrimonial homes. The pur- 
chase of the first one largely set the pattern for the rest—a small 
amount of cash was paid and the bulk of the purchase-money 
secured by & mortgage on the property. The conveyance was taken 
in the name of the wife, and the husband joined in the mortgage 
transaction as guarantor, by depositing his life-insurance policy. 
When a new home was bought on three subsequent occasions, the 
couple adopted the same procedure—using part of the cash received 
from the sale of the previous home as a deposit and securing the 
balance by mortgage. But all the time, the husband supplied the 
money to pay the mortgage instalments, even though his wife was 
the actual mortgagor. When they separated in 1956, the husband 
issued a summons under section 17 of the Married Women’s 
Property Act to determine which of them was entitled to the benefi- 
cial title in the last home bought—claiming either that his wife 
held the title completely in trust for himself (though he abandoned 
this claim in the Court of Appeal), or on trust for them both as 
joint tenants. With some misgivings, the Court of Appeal upheld 
the county court judge and found the beneficial title to be exclusively 
in the wife. 

What, then, of the inadequacies? For a start, we can appreciate 
that this was a “‘ sympathetic ° decision—though the facts upon 
which the writer bases this suggestion are gathered at random from 
the report, and are never expressly emphasised by the court. It 
seems that, after twenty-five years of married life, the husband 
had deserted his wife. During that time, she had not been a 
wage-earner and now, crippled with arthritis, it was obviously too 
late for her to start thinking of keeping herself.” Further, the 
county court judge, who had seen and heard the parties, clearly 
preferred her evidence to that of the husband and though we 
can only guess, it is not beyond the realm of possibility that he 
thought the husband was trying to get something fof nothing. At 
all events, the final result was that the wife, having full beneficial 
ownership as well as legal title, was left with a roof of her own and, 
no doubt, the continued right to be maintained by her husband. 

On the main issue, it is perhaps unfair to criticise the Court of 
Appeal too trenchantly, both in view of what has just been said 
and in view of the great hesitation with which all three of the Lords 
Justices arrived at their decision.” The scheme of thought they 
adopted was, of course, that sanctified by Rimmer,‘ Cobb* and 


2 But we never learn such important details as, e.g., the relative ages of the 
couple, or their overall relative economic positions at the time of the trial of 
the action. 

3 Bee Lord Hvershed M.R. at p. 525, letter H; Parker L.J. at p. 527, letter E; 
Sellers L.J. at p. 028, letter D. 

4 [1963] 1 Q.B. 68; [1952] 2 All E.R. 868. 

5 [1955] 2 All E.R. 696. 
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Fribance°: they had to discover the intentions of the parties at 
the time of the purchase, and, as always, the difficulty lay in dis- 
covering if they had said anything ewpressly, what their conduct 
implied, and whether the circumstances justified the court's raising 
of the husband-wife presumption of gift. Analyses have been 
attempted in the past,' but the liberal attitude of the whole court * 
in this case shows the way to adopting an approach more in touch 
with realities. 

What is there standing in the way of a presumption that the 
beneficial title to all ** matrimonial joint stock ” ° is held equally 
between husband and wife? !? It will be a broad and general view, 
but surely it will only be giving formal recognition to the fact that 
in most modern marriages, ** nature, driven out with a pitch-fork, 
comes back. Despite the separation of property of husband and 
wite, the merger of many of their worldly possessions is and remains 
a fact.” 1 

What, though, of the presumption of gift arising when property 
18 placed in & wife's name by her husband—the presumption which 
technieally decided Silver? As both Lord Evershed M.R. and 
Parker L.J. suggest, * in the case of a family asset such as the 
home or the furniture, acquired for the joint use of the spouses, the 
presumption of advancement can be easily rebutted.” '* In the 
present case, it was not rebutted because the county court judge 
recorded that the parties had never ™ intended to hold the property 
jointly—though he then admitted that **the matter was not 
raised | ?? 14 

Surely, in this context, a more sensible approach would be to 
see if there is any intention that the property be held separately, 
and if there is not, a presumption of joint beneficial ownership 
will come into play. How many times has the court recognised that 
married couples do not usually have any definite intentions of this 
kind? They do not contemplate the failure of the marriage by 


1957] 1 All E.R. 857. 

* fee, e.g., that of Miss Stone in (1957) 20 M.L.R. 281. 

8 The ju ent of the Master of the Rolls in particular (pp. 524-527) is very 
The judgment And see per Parker L.J. at p. 527, letters E-F. 

9 p. 525, letter 

10 ‘The writer cannot & with Lord Evershed's suggestion (at p. 525, letter D) 
that if Parliament fad thought that this was a fair solution, it would have 
provided so. In 1882, for the first time, a married woman became legally able 
to hold her own property. But capacity 1s one thing and reality another, and 
it was not until well into this century that the notion of a wife as a contributor 
to the ‘family assets’’ and a partner in the marriage, became familiar. 
Viewed historieally, equality was ho last thing that Victorian legislators would 
have tolerated ! 1 Kahn-Freund (1952) 16 M.L.R. 188, 186. 

13 pp. 525, letter E; 528, letter A. 

13 We are to assume, of course, that the husband's claim was extemporised at 
the time of the action and that throughout the 26 years that he was paying 
mortgage instalments, he never expected to obtain any benefits! 

14 Although the court considered itself bound to accept this finding of fact, it 
may be observed that no fact was ever really found! At the most, the county 
court judge drew & rather incomplete inference from the facts, with which the 
appeal court could have disagreed on the basis of Benmaz v. Austin [1955] 
1 All E.R. 826. 
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desertion, divorce or death, or the possible division of the home 
between them—they only think of their future married life 
together! In Silver, for example, take these evidences of the 
* common venture’: the husband maintained both himself and 
his wife and paid the mortgage instalments on property which legally 
did not belong to him. On the other hand, when the sale of one 
of the string of homes provided an unexpected windfall, the wife 
used it to help buy her husband a new car and to make provision 
for their children—all, clearly, acts done in the belief that most 
of the things they possessed were ‘‘ theirs,” and not *'his?' and 
“hers”?! Where, of course, there is property that they have 
expressly regarded as separate property, the presumptions of gift 
and/or individual ownership can stil apply, as Lord Justice 
Parker recognises.!* 

A final thought. All our modern cases on this subject have dealt 
with fact-situations where both spouses have made some financial 
eontribution—however minute—to the purchase of the home.!* 
But is even this necessary to raise the presumption of joint benefi- 
cial ownership? It is conceivable that the wife may have paid for, 
€.g., the household expenses and the children's maintenance, and 
the husband paid ewclusively for the matrimonial home. It would 
follow that, as the couple have expended the whole of their resources 
for their common good, they must both have a beneficial interest in 
what they have acquired. Their interests will ** not depend on how 
they happened to allocate their earnings, and their expenditure 
for their joint benefit . . . and the product, should belong to them 
jointly.” 7 Go a step further and hypothesise that a wife has no 
money and is not a wage-earner, but merely looks after the home 
and family. Is there any reason why we should not still raise our 
presumption of joint assets, and allow her a share in the proceeds 
when the family disperses and the property is sold? *° It is her 
home; she has supplied her husband with wifely comforts, borne 
and raised his children, loved him, all confident in the belief that 
she was furthering a joint enterprise. Are we to confinue to insult 
England's womenfolk by denying that this is a substantial 
contribution to the marital venture ?'!? 

ALAN MILNER. 
15 p. 528, letter B. For a recent example of a purchase of real propery, exclusively 

as a business venture, see Re Kntght’s Question [1958] 1 All E.R. 812. 

16 In Silver, the contribution of £20 by the wife's parents (apparently never repaid) 
may be taken as the wife’s contribution. 

17 Per Denning L.J. [1957] 1 All E.R. 857, 860. 

18 Existing authority will have to be reconsidered sooner or later. Perhaps 

Moate v. Moate [1948] 9 All E.R. 486 and Blackwell v. Blackwell [1945] 

Q All E.R. 579 might have been decided differently; Re Rogers’ Question 

[1948] 1 All E.R. 828 has been weakened substantially by the more recent 

cases; while in Hoddinott v. Hoddinott [1949] 2 K.B. 406, it will be 

remembered that Denning L.J.'s dissent (:btd., 414—417) contained the first 
comprehensive statement of the '' joint venture ” principle now accepted by the 

Court of Appeal. 


19 The case which approaches nearest to this extreme is Psllon v. Dillon [1956] 
N.Z.L.R. 162, in the New Zealand Supreme Court. There, however, the wife’s 
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Capacity TO Maxe WinnLs—SoME EXCEPTIONS AND A RULE 


“Ly Colman, Decd., In the Estate of, Karminski J. held that, nine 
years after the end of hostilities with Germany, a member of the 
British Occupying Forces in that country might, whilst on leave in 
England in 1954, execute a valid will even though he was under the 
age of twenty-one.” A curious, though irrelevant,’ feature of the 
case was that the will had been prepared on the advice of a solicitor 
in accordance with the formalities prescribed by the Wills Act, 
1887, 8. 9. 

As regards waiver of form it might be thought that the 1914-18 
war would be the last in which it would be argued that the dangers 
and difficulties of members of the armed forces and merchant navy 
differed so radically from those of the civilian population as to 
require special provisions for their testamentary dispositions,* but 
during and since the war of 1989—45 the operation of the privilege 
of formlessness has been considerably extended, both by legislation 
and judicial decision. The foundation of the privilege, however, 
remains unchanged. Before anybody may claim privilege he must 
answer a particular description; if and only if he does so, do his 
circumstances at the time of making the will become relevant. 
Thus whether the physicist experimenting in nuclear fission, or the 
ballistics expert on the rocket range, is entitled to the privilege, 
depends on whether he is a soldier *' being in actual military 
service ” * or a mariner or seaman ** being at sea ?? * or ** so circum- 
stanced that if he were a soldier he would be in actual military 
Service," " or a member of the Royal Air Force.” The sapper has 


assistance included working on the filling station which comprised the home, 
thereby materially assisting 1n the conduct of the business. When they sold 
it, even though it was entirely in the husband's name, the court granted her & 
beneficial interest in half the goodwill. 
Te] 1 W.L.R. 457, also reported in [1968] 2 All E.R. 85. 

accordance with the Wills Act, 1887, s. 11. 
A justification formerly advanced for the privilege was that, whilst on actual 
mulitary service (or tn expeditione) a older, like a sailor at sea, was tnops 
consili, and this argument was frequently inverted. This was part of the 
t Roman fallacy,’’ under which the attempt was made to equate the privilege 
in English law with that granted to legionaries by the Roman law. It seems 
to have arisen from such a comparison attributed to Sir Leoline Jenkins after 
the passage of s. 28 of the Statute of Frauds. After many exposures (as by 
Lord Merrivale P. in Re Booth [1926] P. 118), the fallacy may have been 
finally disposed of by the Court of Appeal m Re Wingham [1949] P. 187, C.A. 
Cf. the test of actual military service proposed by Mr. R. E. Megarry in (1941) 
57 L.Q.R. p. 487: '' Was the testator when he made the will either habitually 
serving at, or under orders to proceed to, a place in which, owing to a state 
of war, he would be exposed to perils of war greater than those affecting 
civilian life? ” 
The Navy and Marines (Wills) Act, 19839, allowed the restrictions imposed 
by the Navy and Marines (Wills) Act, 1865, to be dispensed with by the 
Admiralty, and the Act of 1865 was finally repealed by the Navy and Marines 
(Wills) Act, 1958. In In bonis Spark [1941] P. 115, a soldier killed in an arr- 
raid on his camp in this country was held entitled to the privilege, and in 
Re Wingham [1049] Ch. 187, the Court of Appeal extended ıt to an airman 
about to be sent to Canada for training in operational duties. 
The Wills Act, 1887, g. 11. 
7 The Wills (Soldiers and Sailors) Act, 1918, ss. 2 and 4. 
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the privilege provided he is in actual military service; the civilian 
underground miner can never claim it whatever his circumstances. , 

The extension of the privilege not only to waiver of form but 
also to the conferment of testamentary capacity on minors, is a 
very curious story. As originally introduced by section 28 of the 
Statute of Frauds, the privilege could not have been construed 
to enable privileged minors to make wills, since there was no 
prohibition on the making of wills by minors. Not until the Wills 
Act, 1887, s. 7, came into operation was majority a necessary 
qualification for making a valid will. Section 11 of the Act of 1887, 
which merely reserved the privilege already existing for wills of 
personal estate, can hardly have been intended to do more than 
re-enact section 28 of the Statute of Frauds. Its extension to confer 
capacity on minors is said to be based on a decision in 1846 * which, 
however, had been generally followed ° until, after examining the 
history of this construction, Younger J. refused to adopt it in 
Re Wernher." The Parliament of 1918 regarded the right of 
infant soldiers, sailors and airmen (but no one else) to make wills 
as of such importance that it intervened by legislation before the 
decision could reach the Court of Appeal! Thus the Wills 
(Soldiers and Sailors) Act, 1918, s. 1, laid down that the making of 
a privileged will had always been open to infant soldiers and sailors. 
In the cold light of an uneasy peace such an enactment seems more 
dubious than it may have appeared in the inflamed conditions of 
1918. 

It has been strongly argued? that it is a misnomer to speak 
of the privilege of formlessness as that of the members of the 
forces; the privilege is in fact exercised by those who claim their 
property after their death on the strength of oral statements or 
writings made with no attestation and doubtful animus testandi. 
When, as in Re Colman, the testator is a bachelor as well as an 
infant, the alleged privilege in regard to capacity in fact involves 
curtailing the right of his parents to succeed to his property on 
his death. It seems difficult to understand why the parents of 
members of the armed forces and merchant navy should be singled 
out for this deprivation. If Re Colman is not only right in law 
(as seems indubitable) but desirable as a matter of public policy, 
then the proper course would seem to be a general lowering of the 
age of testamentary capacity, possibly linked with the question 
whether the infant was self-supporting during his life. 

There are already provisions by which an infant over sixteen 


8 In the Goods of Farquhar (1846) 4 Notes of Cases 651. 

? See, e g., Re Htscock [1901] P. 78. 

19 [1918] 1 Ch 839, especially pp. 852 et seq. In that case also the will had 
een professionally prepared and was duly signed and attested; the only 
question in issue was whether a testator aged nineteen could validly exercise 
by it a power of appointment over £1,000,000. 

11 [1918] 2 Ch. 825. 

13 By Mr. D. C. Potter, in (1049) 12 M.L.R. p. 188. 
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years of age may make a valid nomination of a person to receive 
his savings at his death **; so also may infant owners of war savings 
certificates and national savings certificates, and infant members 
of Friendly Societies, Industrial and Provident Societies,** and 
Trade Unions." Added to members of the armed forces and 
merchant navy, there is here an extraordinary assortment of 
persons who, while under age, may validly dispose of either some 
or all of their property at their death. Such inroads on a principle 
first introduced into the law just over a hundred years ago?* 
suggest that it is that principle, rather than the exceptions to it, 
that should now be examined afresh. 
O. M. STONE. 


Tur GREEK Bonp Cases 


National Bank of Greece and Athens S.A. v. Metliss ! 


Mr. Metliss was the holder of bearer bonds issued in 1927 by the 
National Mortgage Bank of Greece and guaranteed by the National 
Bank of Greece, both companies incorporated under Greek law. The 
proper law of the bonds was English and they were repayable in 
December, 1957, in London, or, at the holder's option, in Greece, 
by cheque drawn on London. Meanwhile interest at 7 per cent., 
later modified to 4 per cent., was payable. 

However, in 1941 the Germans and Italians entered Athens and 
neither debtor had funds with which to honour the bonds. No 
interest had since been paid on them. In 1949, the Greek Govern- 
ment passed a law suspending all obligations on the bonds and 
creating a moratorium. The substantive rights and remedies of 
the bearers were suspended and it was illegal for the debtors to pay 
either capital or interest. The moratorium was renewed from time 
to time and was still in force at the date of the action. 

If this had been all, it would not have been worth while for & 
bondholder to,sue in this country as such a judgment would not have 
been enforced in Greece, and neither debtor had property within the 
jurisdiction on which judgment could have been executed. How- 
ever, under a Greek statute of 1958, the guarantor of the bonds, 
the National Bank of Greece, was amalgamated by Royal decree 
with the National Bank of Athens. The old banks ceased to exist 
and ‘‘ the entire property of each of them in its whole (assets and 


18 Under the Savings Bank Act, 1887, s. 8, as amended by the Savings Bank 
Act, 1920, s. 4. 

M Under the War Loan (Supplemental Provisions) Act, 1915, as amended by 
the War Loan Act and the Savings Bank Act, 1920. 

15 By the Friendly Societies Act, 1896, s. 50. 

16 By the Industrial and Provident Societies (Amendment) Act, 1918, 8. 5. 

17 By the Trade Union Act (Amendment) Act, 1876, as amended by the Provident 
Nominations and Small Intestacies Act, 1888. 

18 By the Wills Act, 1887, e. 7. 

1 [1957] 8 W.L.R. 1056; [1957] 8 All B.R. 608. 
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liabilities) . . . is considered as being automatically contributed to 
the new limited liability banking company (the National Bank of 
Greece and Athens Company) . . . constituted by virtue of these 
presents, which is substituted ipso jure and without any other for- 
mality, in all rights and obligations of the said amalgamated banks 
as their universal successor." This new amalgamated company was 
still protected in Greece by the moratorium laws, but since the old 
National Bank of Athens had assets in England, the new amalga- 
mated company became worth suing and an action was commenced 
in England in 1955 for interest due. : 

Sellers J. (as he then was) at first instance found that the proper 
law of the bonds was English, a finding not questioned on appeal, 
and he gave judgment for interest for six years before the presenta- 
tion of the interest coupons for payment.” In the House of Lords 
it was conceded that the National Bank of Greece, if sued here 
before the amalgamation, could not have relied on the moratorium 
laws, but would have been held liable. The main discussion was 
as to whether we would recognise not only the amalgamation under 
Greek law of two companies incorporated under Greek law, but 
also the universal succession by the new Greek company under the 
same law. 

The new company, the defendants, were not party to the original 
bonds or to any novation of the obligation. It was argued that since 
the proper law -governing the bonds was English, no foreign decree 
could modify their terms or substitute one company for another as 
debtor, or in other words, that we would not recognise a succession 
imposed by foreign law to an obligation under a contract governed 
by English law. 

Each of the judges in the Court of Appeal and House of Lords, 
either directly or by reference said that the point was not covered 
by existing authority, but that the balance of justice and conveni- 
ence required recognition. 

In the Court of Appeal, Denning L.J. (as he then was) men- 
tioned that the Greek lawyers in their evidence had"made it plain 
that their concept of universal succession was derived from the 
Roman concept of succession by the heir to a deceased’s estate. 
This concept, whereby the new person steps into the shoes of the 
old so far as property rights are concerned, has been used in 
several English statutes, for instance, under the Acts amalgamating 
the various railway companies, the new corporation has been made 
to pay in full the debts of one of the former companies, which had 
been insolvent. It was argued that to recognise the universal 
succession would have been unfair to the creditors of a solvent 
company, such as the old National Bank of Athens, if it alone had 


3 According to Viscount Simonds, though Denning L.J. said 6 years from the 
issue of the writ. 

3 [1957] 8 W.L.R. at p. rp 8 All E.R. at p; 613. 

4 [1067] 2 Q.B. 33; [1957] 2 E.R. 1. 
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assets in England, but not enough to meet the debts of both com- 
panies. Although this was not shown to be the case, Denning L.J. 
showed that the Romans had made provision for this in the case 
of succession by the heir, by allowing a creditor of either the heir 
or the deceased to apply to have the assets of the deceased kept 
separate from those of the heir. He thought that, if faced with 
such a problem, the English courts would also be able to devise 
machinery to prevent injustice between the two groups of creditors. 
Indeed, it is submitted that in such a case, the creditors of the Bank 
of Athens, to continue our hypothetical example, would be able to 
petition for winding up as if the old company had not been 
dissolved,* as in the Russian bank cases. From the presentation of 
the petition the assets would be protected under sections 227 and 
229 of the Companies Act, 1948, and any subsequent disposition 
would be void. In the Russian bank cases, the company's assets 
vested in the Crown from the date of the Russian dissolution, only 
to be revested in the revivified company on the making of the 
winding-up order. Presumably the only way of giving effect to the 
winding-up provisions of the Companies Act, compatible with the 
Metliss case, would be to treat the English assets of each company 
as vesting in the amalgamated company, subject to defeasance on the 
making of the winding-up order concerning either original company. 

However, Denning L.J. did not have to decide what would 
happen in such a case. In most others it would be just and con- 
venient to recognise the universal succession. Indeed the British 
Transport Commission’s succession to the Southern Railway’s 
property had been recognised in France. He also cited some 
authorities from the United States to show that there, too, a 
universal succession would be recognised, although there was no 
uniform policy on the protection of local creditors, 

Romer L.J. concurred on grounds of comity; since we 
recognise the status and powers of a company under the law of its 
incorporation, we should look to the same law to discover the 
incidents attathed to such a body, provided they were not prejudicial 
to the subjects of other nations. Universal succession was not 
repugnant to our jurisprudence, for we use a similar concept in 
section 208 of the Companies Act. Parker L.J. also concurred on 
the balance of convenience and he felt that the cases where an 
English court had recognised community of property between 
spouses and universal succession by the heir of persons domiciled 
abroad pointed in the same direction. He also referred to amalgama- 
tions under the Companies Act. 

In the House of Lords, Lord Morton was content to adopt the 
reasoning of the Court of Appeal on this point and Lord Keith. 


5 No judgment could be obtained sgeine? the non-existent corporation (Lagard v. 
Midland Bank [1938] A.C. 289, but ıt could be wound up as an unregistered 
company under the Companies Act, 1048, s. 899 (5). Bee Dicey’s Conflict of 

Laws, "th ed., 1958, at pp. 484 et seq. 

6 


5 Dicey, op. cit., p. 486. 
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was known to Scots law. Lord Tucker said that it was the essence 
also based his decision on the concept of universal succession, which 
of the amalgamation that the liabilities and assets should be trans- 
ferred and Viscount Simonds, with whom Lord Somervell concurred, 
based his decision on convenience, rational justice and comity. 
They all found that the issue was free of authority and should be 
deeided on principle or analogy and that convenience required the 
recognition not only of the status but also of the succession. 

Viscount Simonds said, * It might be said that it has become 
a commonplace feature of commerce and industry in the modern 
State that such amalgamations should take place, and that it has 
become a matter of comity to recognise them except in so far as 
they are in conflict with the positive law of the country where it 
is sought to give effect to them. . . . I believe that justice will be 
done if your Lordships think it right not only to recognise the fact 
that the new company exists by the law of its being but to recognise 
also what it is by the same law. It is conceded that its status 
must be recognised. That is a convenient word to use. But what 
does it include or exclude? Jf a corporation exists for no other 
purpose than to assume the assets, liabilities and powers of 
another company, what sense is there in our recognising its exist- 
ence if we do not also recognise the purposes of its existence and 
give effect to them accordingly ? ” 7 

With this statement, it is submitted, it is hard to disagree. 
Logic and authority could not solve the issue and so their Lordships 
considered business convenience. It might seem hard that a 
Greek debtor, protected from liability under the Greek moratorium 
laws, should be made liable on an English contract by virtue of the 
Greek amalgamation decree. But, as Viscount Simonds pointed 
out, the Bank had pleaded the English Statute of Limitations. 
Once conflict lawyers admitted that different branches of foreign 
law were applied to the facts through different connecting factors, 
for instance that administration of a deceased’s estate is decided 
by reference to the lew situs, but succession to movables by the law 
of the deceased’s last domicile, they were involved in problems of 
classification. It is submitted that in this case the judges classified 
the universal succession to contractual liability as relating to the 
_ personal status of the corporation rather than to the contract. In 
& sense, of course, it was relevant both to the succession and to the 
contract, but conflict lawyers must be referred for decision to a 
unique system on each issue, so the court had to decide into which 
category it was most desirable to place the matter. None of the 
judges mentioned the word classification, but it is submitted that 
in the absence of authority, they did in fact place the succession 


* [1957] 3 W.L.R. 1050, at p. 1063; [1957] 8 All E.R. 608, at p. 012. 

8 [1957] 8 W.L.R. at p. 1064; [1957] 8 All E.R. at p. 618. 

? Bee Lederman (1951) 29 Can.Bar Rev. 8 and 168. passim and especially 
pp. 4-14 
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in the most convenient category and were refreshingly open in 
basing their decision on convenience. 

But having decided that the new company had succeeded to the 
contractual liabilities of the old National Bank of Greece, the courts 
had to decide whether it was protected by the moratorium laws. 
Each judge held that it was not, because the debt was an English 
debt, to be discharged by English law, although the debtor was 
Greek. It is submitted that this again was a question of classifica- 
tion,'^ this time of the moratorium decrees as relating to discharge 
of contract rather than to the status of a Greek corporation. 

It was conceded in the House of Lords that, had it been sued 
in England before the amalgamation, the old National Bank of 
Greece could not have relied on the moratorium law. It is sub- 
mitted that this concession was right, as discharge of a contractual 
debt seems to be governed by the proper law of the contract, not 
by the lew situs," the residence of the debtor. 


Adams and others v. National Bank of Greece and Athens 8.4.1 

At first instance the Metliss case had been fought largely on the 
issue of the proper law, was it English or Greek? On July 16, 1956, 
four days after Sellers J. had held that it was English, the Greek 
Government passed a retrospective decree enacting that in amalga- 
mation decrees, such as that of 1958, the universal succession 
clause should be substituted by one transferring to the amalgamated 
company all assets and liabilities except for liability on bonds pay- 
able in gold or foreign currency. This was too late to affect the 
Metliss case, which was concerned with the facts at the commence- 
ment of the proceedings, but other holders of bonds of the same 
issue commenced proceedings after the passing of the retrospective 
decree. 

The defendant bank accepted the finding in the Metliss case that 
the proper law was English and that liability on the bonds had been 
transferred under Greek law until July, 1956. Diplock J. decided 
that the later decree must therefore be treated as discharging an 
existing liability and since this was contractual, it was governed by 
the English proper law and not by the Greek law of the amalgama- 
tion and succession. In other words, he classified the Greek decree 
as discharging contractual liability, not as affecting the original 
succession. 

It had been argued that even if the 1956 decree was a law of 
succession, it should be ignored on the analogy of retrospective 
changes in the law of the domicile of a deceased person, which are 


19 Diplock J. in Adams and others v. National Bank of Greece and Athens S.A., 
infra, clearly treated the issue as one of classification and said that this was 
implicit in the judgment of the House of Lords. 

11 Dicey, 7th ed., p. 807; Re Untied Railways of Havana and Regla Warehouses, 
Ltd. [1958] 2 W.L.R. 229; [1957] 8 All E.R. 641, noted by Professor 
Kahn-Freund (1058, 21 M.L.R. 174. 

12 [1958] 2 W.L.R. 588; [1958] 9 All E.R. 8. 
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ignored in distributing English assets. Diplock J. said," ** Although 
Lord Penzance, in Lynch v. Paraguay Provisional Government," 
when applying the rule to a grant of probate, appears to have 
based it as much on convenience as anything else, I think that 
probably the true basis is that which I have expressed above, 
namely, that a law which regulates the rights of persons who are 
already successors is not a law of succession, and the English 
courts recognise as affecting movable property locally situate in 
England only the law of succession of the country of domicile of 
the deceased." 

Diplock J. expressly left open the classification of a decree which 
at the time of the amalgamation transferred to the new company 
the assets and all save a limited class of liabilities of the old 
companies. It had been argued that we might recognise such a 
succession, apart from the discriminating exception. But Diplock J., 
while not committing himself on this issue, pointed out that such 
an exclusion would not forfeit an existing right, but merely fail 
to create one. Should such a case arise, the courts would, it is 
submitted, have to decide whether the matter was to be treated 
as universal succession, as affecting the status of the company, or 
as a particular transfer of assets and liabilities, to be governed by 
the appropriate laws. It is hoped that the Metliss case would be 
followed: creditors would still be able to petition for winding up 
and so retain any existing rights to assets within the jurisdiction. 
Any other solution might result in great complication in administer- 
ing the company's affairs. 

It is understood that the Adams case will be taken to appeal. 

V. L. Koran. 


OPENING THE CREDIT N F.O.B. CONTRACTS 


* INTERNATIONAL trade has to an increasing extent over the last 
thirty or forty years been financed by bankers’ confirmed credits," 
Diplock J. observed in Ian Stach, Ltd. v. Baker Bosley, Ltd.* 
** So much so," he went on, “‘ that the classic f.o.b. and c.i.f. 
contracts of the textbooks providing for cash or acceptance against 
P mg P 

documents without the intervention of the banker are now prob- 
ably the exception rather than the rule.” 

The opening of the credit is not simply a way of arranging 
payment for the goods; there is more to it than that, for “‘ it creates 
a direct liability on the banker, independent of the contract of 
sale." ? Thus, the general rule as to payment is that ‘‘ unless 
13 [1958] 2 W.L.R. at p. 598; [1958] 2 All E.R. at p. 9. 

14 (1871) L.R. 2 P. & D. 268, 272. 
1 [1958] 9 W.L.R. 419, at p. 422; sub nom. Ian Stach, Ltd. v. Baker Bosly, Ltd. 

biosa: 1 All E.R. 642, at p. 543. 

3 Per Diplock J. [1068] 2 W.L.R. at p. 428; [1958] 1 All E R. at p. 546. Bee 
too Jenkins L.J. in Hamzeh Malas & Sons v. British Imex Industries, Ltd. 
L. 


[1958] 2 W.L.R. 100, 102; [1958] 1 All E.R. 262, 268,cited (1958) 21 M.L.R. 
at p. 309. 
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otherwise agreed, delivery of the goods and payment of the price 
are concurrent conditions," ? so that the buyer need not pay until 
the seller is ready to give.him possession of the goods in exchange 
for the price. But where a confirmed credit is to be provided by 
the buyer under a c.i.f. contract, the credit must be opened not 
later than the very first date when the seller may lawfully ship 
the goods, ** because the seller is entitled, before he ships the goods, 
to be assured that, on shipment, he will get paid." * The seller 
receives no actual money until the goods are shipped and the ship- 
ping documents presented to the bank; but one object of pro- 
viding for a banker's credit is to assure the seller in advance that 
there will be no hitch in payment. i 

In a c.i.f. contract it is the seller’s responsibility to arrange 
for the carriage of the goods, and he may arrange for the goods 
to be shipped at any time during the period (if any) specified for 
shipment by the contract: the buyer is not to know that the ship 
will not be loading on the first day of the shipment period. But in 
the classic f.o.b. contract the buyer arranges the contract of 
carriage, and it is for him to notify the seller when the goods are 
to be shipped. It may therefore be argued that, provided the 
banker’s credit is opened by the buyer a reasonable length of time 
before the actual date of shipment, he has done all that is required 
of him, 

This was, indeed, the argument of the defendant buyers in 
Ian Stach, Ltd. v. Baker Bosley, Ltd.’ The contractual shipment 
period was August 1, 1956, to September 80, 1956, under an f.o.b. 
contract for the supply of steel plates. The defendants failed to 
open the credit by August 14, and the plaintiff sellers wrote to them 
on that date claiming to treat the failure as a repudiation of the 
contract. On September 14 the plaintiffs resold the goods else- 
where at a price below the original contract price, and they brought 
the present action to recover the difference. The defendants took 
the view that they could not be said to be in breach of the contract 
for they wee entitled to arrange shipment at any time up to 
September 80. Only if they had failed to open the credit a reason- 
able time before that date would they have broken the contract, 
and the plaintiffs’ resale on September 14 amounted to a repudia- 
tion which discharged the defendants from their obligation to open 
the credit at all. 

Diplock J. held that “‘ in the case of an ordinary f.o.b. contract 
financed by a confirmed banker’s credit, the prima facie rule is 


3 Bale of Goods Act, 1898, s. 28. 

4 Pavia d Co., S.P.A. v. Thurmann-Nielsen [1952] 2 Q.B. 84, C.A., per 
Denning L.J. at p. 88. Denning L.J. later suggested, ın Sinason-Teicher 
Inter-American Grain Corpn. v. Oilcakes £ Oilseeds Trading Co., Lid. [1954] 
1 W.L.R. 1894, 1400; [1954] 8 All E.R. 468, 472, that ‘‘the correct view is 
that, if nothing is said about time in the contract, the buyer must provide the 
letter of credit within a reasonable time before the first date for shipment,” 
but this was said Dy Diplock J. to be obiter. 

5 Above, note 1. 
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1 


that the credit must be opened at latest (and that is as far as I 
need go for the purposes of this case") by the earliest shipping 
date." He rejected the defendants’ argument on the ground 
that it ** seems to me to lead to an uncertainty on the part of buyer 
and seller which I should be reluctant to import into any commercial 
contract.” * 

In the particular circumstances of this case the decision can 
clearly be supported. Both parties knew that this contract was 
merely one of a string of contracts, the sellers having contracted 
to buy the steel for the purpose of supplying the buyers, and the 
buyers requiring the steel for the purpose of resale. The price, in 
the neighbourhood of £80,000, was beyond the financial resources 
of both parties, and the buyers looked to the banker's credit to 
be opened by their sub-buyers in order to open the credit in the 
sellers’ favour; the sellers, in turn, would find it difficult to open 
the credit in favour of their own suppliers until they had the 
buyers’ credit available.’ This being so, Diplock J. could say that 
* the business sense of the arrangement requires that by the time 
the shipping period starts each of the sellers should receive the 
assurance from the banker that if he performs his part of the 
contract he will receive payment.?? 1° 

One may, however, wonder whether this is a rule which may 
justifiably be applied to all f.o.b. contracts. The uncertainty 
feared by Diplock J. is, it seems, the uncertainty as to what is a 
reasonable time before the actual shipping date, and this the 
learned judge described as “a date which the buyer could not 
possibly know, because it js a date which must depend on cireum- 
stances which would not normally be known to him." !! But in the 
classic f.o.b. contract the date of shipment is not unknown to the 
buyer, for he must negotiate the contract of carriage and inform 
the seller of the name of the ship and the shipping date. Further- 
more, while it may be difficult for him at the time to determine 
what is & reasonable time before the shipping date, this concept 
of * reasonable time before ’? may well creep into thé rule as laid 
down by Diplock J. and the rule applicable to c.i.f. contracts.? On 
the other hand, it is true that, since the seller may be called upon 
to ship the goods at any time after the shipment period has com- 
menced, he must be prepared to ship at once and is entitled to the 
assurance of payment. And if the date is fixed as the first day of 
the shipment period, rather than a reasonable time before that date, 


5 The alternative view that it should be opened a reasonable time before the 
earliest shipping date did not require GE dérEtion in the circumstances of this 
case. 

* [1958] 2 W.L.R. at p. 427; [1958] 1 All E.R. at p. 549. 

8 [1958] 2 W.L.R. at p. 420; [1958] 1 All,E.R. at p. 548. 

* A fuller description of the credit arrangements js to be found in [1068] 2 
W.L.R. at at pP: 422-493; [1958] 1 All E.R. at pp. 548-544. 

10 ares oe R. at p. 498; [1958] 1 All E.R. at p. 548. 
11 [1908] 2 W.L.R. at p. 427; [1958] 1 All E.R. at p. 549. 
12 Bee footnotes 4 and 6, above. 
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the rule does have the merits of certainty and clarity, factors of 
considerable importance in such commercial transactions which may 
well outweigh any purely logical criticism. This is, perhaps, a 
situation where a rule of thumb is superior to a rule based on a 
conception of what is ** reasonable." 

Possibly, therefore, this case does not authoritatively lay down 
the general rule stated at the commencement of the headnotes in 
the reports.? Nevertheless, one thing is clear: the decision 
emphasises the value of specifying expressly, in the contract of 
sale, the date for the opening of the credit so as to avoid later 
disputes. 

AUBREY L. DIAMOND. 


LIMITED [INTERESTS IN CHATTELS 


“THe question whether a contract between two persons concerning 


a chattel can affect a third person who later acquires it has once 
again come before the courts. In Port Line, Ltd. v. Ben Line 
Steamers, Ltd.,* the plaintiffs chartered a ship on a time charter 
from Silver Line for thirty months from March, 1955. In February, 
1956, Silver Line sold the ship to the defendants, but chartered 
her from them by way of demise so as to be able to perform their 
contract with the plaintiffs. In August, 1956, the ship was requisi- 
tioned, with the result that the charterparty between Silver Line 
and the defendants was terminated under one of its express terms, 
which provided: ‘‘ If this ship be requisitioned, this charter shall 
thereupon expire." But the charterparty between the plaintiffs 
and Silver Line contained no such clause; nor was it, in the 
circumstances, frustrated. It therefore continued in force. The 
plaintiffs claimed that they were entitled wholly or in part to the 
compensation for the requisition which had been paid to the defen- 
dants by the Crown. The substantial question was whether the 
plaintiffs’ chafterparty with Silver Line gave them any rights against 
the defendants. Diplock J. held that it did not. He refused to 
apply the well-known dictum of Knight-Bruce L.J. in De Mattos 
v. Gibson? that ** Reason and justice seem to prescribe, at least 
as a general rule, that where a man by gift or purchase acquires 
property from another with knowledge of a previous contract, 
lawfully and for valuable consideration made with & third person, 
to use and employ the property in a specified manner, the acquirer 
shall not to the material damage of the third person, in opposition 


13 "In a contract for the sale of goods f.o.b. which provides for shipment over 
& period within which the buyer is entitled to call for the shipment of the 
goods at any time, and which is financed by a banker’s confirmed irrevocable 
credit, the prima facie rule is that the credit must be opened by the buyer 
at the latest by the first day of the shipment period ": [1058] 2 W.L.R. at 
p. 419; similarly [1958] 1 All E.R. at p. 542. 

1 [19058] 2 W.L.R. 55a; [1958] 1 All E.R. 787. 

2 1866) 4 De G. & J. 276, 282. 
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to the contract and inconsistently with it, use and employ the 
property in a manner not allowable to the seller" ; and he also 
refused to follow the decision of the Privy Council in Lord Strathcona 
S.S. Co., Ltd. v. Dominion Coal Co., Ltd.* In view of the frequent 
criticism to which this dictum and this decision have been subjected, 
the present case will, no doubt, be widely welcomed. 

All the same, one cannot help feeling some reservations. Knight- 
Bruce L.J. based his principle on reason and justice, and none of 
the critics have denied that reason and justice do in fact require 
some such principle. What they seem to fear is that the principle 
may cause inconvenience. If this fear could be set at rest, might 
not reason and justice be allowed to prevail? 

One approach to the problem is'to say that a contract con- 
cerning a chattel may create a proprietary interest in it. This 
view is not altogether without support. Thus, there is some 
authority for the proposition that an option to purchase a chattel, 
at any rate if it is specifically enforceable, may in certain circum- 
stances be enforced against a third party. Again, a patentee can 
impose restrictions on the use or disposition of patented goods on 
a person who acquires them with notice of the restriction ^: the 
important point to note in the present context is that these restric- 
tions may go far beyond those which can be imposed by virtue of 
the patent itself. But these are special cases and not applications 
of Knight-Bruce L.J.'s principle. Rightly or wrongly, that principle 
was associated with the rule in Tulk v. Mowhay.® So long as that 
rule was thought to be based on the defendant's notice of the 
covenant, Knight-Bruce L.J.'s principle received a certain amount 
of support.” But when the courts began to stress the importance 
of the plaintiff's interest under the rule in Tulk v. Mowhay and 
finally decided that the only type of interest which would suffice 
was the ownership of adjacent land, Knight-Bruce L.J.’s principle 
correspondingly fell into disfavour. Obviously adjacentness is no 
criterion of interest in the case of chattels, and the courts failed to 
evolve any other criterion. Thus, it was held that price-maintenance 
agreements did not bind subsequent purchasers with notice? and 
many other cases, not concerning chattels, also expressly or im- 
pliedly involved a repudiation of Knight-Bruce L.J.’s principle." 
After these developments, it was, no doubt, surprising to find the 


3 [1996] A.C. 108. 

4 Falcke v. Gray (1859) 4 Drew. 651, as explained in Erskine Macdonald, Ltd. v. 
Eyles [1921] 1 Ch. 681, 641. 

5 Incandescent Gas Light Co. v. Cantelo (1895) 12 R.P.C. 262; National Phono- 

graph Co. of Australia v. Menck [1911] A.C. 886. 

(1848) 2 Ph. 744. 
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Privy Council in the Strathcona case relying on this principle and 
regarding the time charterer of a ship as having an interest in the 
ship so as to make a purchaser with notice of the charterparty a 
constructive trustee for him. In view of the authorities, one must 
respectfully agree with Diplock J.’s refusal to follow this reasoning. 
His conclusion can also be supported on the practical ground that 
it is a short step from constructive trustees to constructive notice, 
a doctrine to be kept, as far as possible, out of commercial affairs. 

On the other hand, commercial pressure for the enforcement 
of restrictive conditions on chattels can be very strong. In the 
case of price-maintenance agreements, it has forced the legislature 
to intervene so as to make such agreements binding on purchasers 
with actual notice.** Similarly, the modern growth of hire-purchase 
may well create a strong demand for the recognition of limited 
interests in chattels. It is submitted that the decision in the Port 
Line case has not closed the door to the recognition of such interests. 
For Diplock J. was prepared, as an alternative reason for his 
decision, to distinguish the Strathcona case on a number of grounds, 
the most significant of which, for the present purpose, was that 
in the case before him the defendants did not have actual notice 
of the plaintiffs’ rights under their charterparty with Silver Line. 
Although the defendants knew of the existence of this charterparty, 
they did not know that it gave the plaintiffs greater rights against 
Silver Line than Silver Line had against the defendants. 

The Port Line case, therefore, does not decide that a person 
who acquires a chattel with actual notice of the terms of a contract 
affecting it may not, to some extent, be bound by that contract. 
He cannot, of course, be bound positively to perform the contract. 
But he might well be bound, on the principle of Lumley v. Gye," 
to abstain from interfering with its performance. This suggestion, 
first made by Professor Wade ** in 1926, can now be repeated with 
a good deal more assurance in view of recent developments in the 
tort of interference with contractual rights. In B.M.T.A. v. 
Salvadori, Å bought a car and covenanted with B that he would 
not re-sell it for one year. C, who bought the car from A within 
the year with notice of the covenant, was held liable to B for 
interfering with B's contractual right against A. It is true that 
in D. C. Thomson & Co., Ltd. v. Deakin'* Lord Evershed M.R. 
said that in Salvadori's case C's conduct was ** tortious in itself ’’ 1” 
as it amounted to a conspiracy with A. But he did not consider 
that the principle of the case was restricted to conduct “tortious 


11 Bee Chafee, 41 H.L.R. 945. 

13 Restrictive Trade Practices Act, 1956, s. 25 (1); Oounty Laboratories v. 
J. Mindel [1957] Ch. 205. 
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in itself?" for he later added: ‘In all these cases there was a 
wrongful act committed—I use that term to cover breach of 
contract—by the party directly induced . . . but not . . . neces- 
sarily an independent wrongful act by the party inducing, that 
is, an act itself wrongful apart from the tort for which he 
was sued." !* In effect, Salvadoris case makes it possible 
for a restrictive condition on a chattel to bind a third party with 
notice. Further, in D. C. Thomson & Co., Ltd. v. Deakin 
Jenkins L.J. said: ‘‘ If a third party with knowledge of a contract 
between the contract breaker and another has dealings with the 
eontract breaker which the third party knows to be inconsistent 
with the contract, he has committed an actionable interference.” !? 
On this principle a third party may be bound negatively not only 
by restrictive conditions but also by limited interests and by 
contracts (such as time charterparties) which require the use of 
particular chattels for their performance. Of course, there are many 
cases in which the courts have not applied the principle in Lumley 
v. Gye when, logically, they might have done so.*° But these 
were decided before the full scope of the principle became apparent 
and should not be allowed to stand in the way of its further 
development, except perhaps in situations already precisely covered 
by adverse authority. In particular, it is submitted that the 
approach to the present problem through the doctrine of Lumley v. 
Gye has & number of advantages. 

In the first place it provides convenient, if sometimes ew 
post facto, explanations of some difficult cases. In De Mattos v. 


Gibson ?' the plaintiff chartered a ship which was later mortgaged ' 


to the defendant who had notice of the charterparty. The owner 
being unable, from lack of funds, to put the ship to sea, Lord 
Chelmsford L.C. allowed the mortgagee to take her free from the 
charterparty because ‘‘ Gibson [the mortgagee] has not in any way 
interfered with the performance of the charterparty until it was 
evident that Curry [the owner] was wholly unable to perform it." 7? 
Similarly, the owners of the ** Lord Strathcona ” (the defendants 
in the Privy Council proceedings) mortgaged her to a mortgagee 
with notice of the charterparty, and they, too, could not afford to 

put the ship to sea. Accordingly, Hill J. permitted the mortgagee 
- to sell the ship free from the charterparty ?: it is interesting to 
note that this permission was given some four months before the 
Privy Council issued what was by then a futile injunction asserting 
the charterers’ rights against the owners. In these cases, if the 
mortgagees interfered with the charterparties, they caused the 


18 Ibid., at p. 679. 

19 Ibid., at p. 694. 
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charterers no damage, for it was clear, quite apart from the mort- 
gagees’ conduct, that the charterparties would not have been 
performed. Again, in the Port Line case it was the requisitioning 
and not the defendants’? conduct which prevented Silver Line 
from performing their contract with the plaintiffs, so that the 
defendants could not have been held liable on the principle of 
Lumley v. Gye even if they had had notice of the plaintiffs’ right 
against Silver Line. Other cases can be explained on the ground 
that there can be no interference with a contract which has already 
been performed. A contract not to resell goods except at certain 
prices is performed by resale at those prices, and cannot thereafter 
be interfered with; and a contract to extract a similar undertaking 
from the sub-purchaser cannot be interfered with after it has been 
performed by extracting the undertaking.* 

The second advantage of approaching the present problem 
through the principle of Lumley v. Gye is that it avoids incon- 
venience by keeping the doctrine of constructive notice out of 
_ this branch of the law. A person is only liable for interfering 
with contractual rights of which he has actual notice. Two dicta 
in British Industrial Plastics, Lid. v. Ferguson?" suggest that 
liability may be based on constructive notice. But these dicta, 
which were not necessary for the decision, are contradicted by 
other cases and dicta,’ and are difficult to reconcile with the very 
principle on which, in Lord Macnaghten’s view, Lumley v. Gye 
was based—that ‘‘ a violation of a legal right committed knowingly 
is a 5 de of action." ?' The only difficulty which arises in this 
connection is due to the rule that an interference begun in good 
faith but continued after notice is actionable.'* It would clearly 
be undesirable to hold the purchaser of a chattel bound by a 
contract affecting it of which he only received notice after acquisi- 
tion. It is submitted that Jones Bros. (Hunstanton), Ltd. v. 
Stevens *® may provide a means of escaping such a result. The 
defendant, having in good faith employed the plaintiffs servant, 
later received" notice of the contract between the plaintiffs and the 
servant. He was held not liable for interfering with this contract 
since it was clear that the servant had no intention of returning 
to the plaintiffs’ service, whether or not he continued to be 
employed by the defendant. Thus, the defendant's conduct had 
caused no damage to the plaintiffs. Similar reasoning might well 


24 McGruther v. Pitcher, supra; Du v. Selfridge, supra; in Taddy v. 
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protect a person who, having in good faith acquired a chattel, 
later received notice of a contract affecting it. The alienor's out 
and out transfer of the thing would at any rate be evidence that 
he had formed the intention of not performing the contract in any 
event. It would be the formation of this intention, rather than 
the acquirer’s conduct, which would be the cause of the damage 
to the party entitled to the benefit of the contract. í 


G. H. TREMEL. 


Wuom SHOULD 4 Doctor TELL? 


* In English law there must be, and,is, some general conception 
of relations giving rise to a duty of care, of which the cases found 
in the books are but instances." 

It can be asserted with a fair degree of confidence that, when 
Lord Atkin uttered these now famous words in Donoghue v. 
Stevenson,’ he did not foresee that they would be made the basis 
on which to decide the liability in tort of a medical practitioner 
to his patient. But they were so employed by Barrowclough C.J. 
in the Supreme Court of New Zealand in Furniss v. Fitchett.? 

The plaintiff was a married woman who, with her husband, 
had for some time been a patient of the defendant. The plaintiff 
showed some signs of mental instability. Her unfounded allega- 
tions against her husband of cruelty and violence had caused some 
domestic discord. 

On May 21, 1956, the husband, in a distraught state, called 
on the defendant and said: ** You must do something for me, 
doctor—give me a report for my lawyer." After some hesitation, 
the defendant gave to the husband a document in which the 
defendant—truthfully and correctly, as it was found—stated that, 
on the basis of his observations, which he set out, the plaintiff 
exhibited symptoms of paranoia and should be given treatment, 
a8 well as an examination by a psychiatrist. . 

A little more than twelve months later, an application by the 
plaintiff against her husband for separation and maintenance orders 
was heard in the Magistrates’ Court. In the course of cross- 
examining the plaintiff, the husband's solicitor produced to her 
the defendant's certificate of May 21. .It was then that the plaintiff 
for the first time learned of the certificate. 

The plaintiff then began the Supreme Court proceedings against 
the defendant doctor. The first cause of action was for libel, which 
was abandoned at the commencement of the trial. The second was 
for breach of & duty owed by the defendant to the plaintiff. The 
course which the trial took showed that the plaintiff's claim was in 
tort and not in contract. Incidentally, nowhere in the judgment 
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of the learned Chief Justice is there any explicit statement that the 
plaintiff had suffered any physical damage as a result of her learning 
of the contents of the defendant’s certificate, but the frequent 
references in the judgment to physical injury suggest that it had 
been found as a fact that the plaintiff had suffered shock as a result 
of the disclosure to her of the contents of the medical certificate. 

The learned Chief Justice said that, apart from the limitation 
of the doctrine enunciated by Lord Atkin to physical injury to 
person or property and apart from the other exceptions mentioned 
in Salmond on Torts,* such as the immunity from liability of the 
vendor or lessor of real property, he knew of no authority which 
precluded him in the instant case from resorting to Lord Atkin’s 
“ general concept (sic) of relations giving rise to a duty of care." 
He thought it applicable to the facts of the present case. 

After reviewing the evidence and noting in particular that the 
defendant placed no restrictions on the use of the certificate and 
that it was not even marked **confidential," the learned Chief 
Justice said: ** Dr. Fitchett ought reasonably to have foreseen that 
the contents of his certificate were likely to come to his patient’s 
knowledge, and he knew that if they did, they would be likely to 
injure her in her health." He held that, in the circumstances of 
the case, particularly the circumstance that the defendant handed 
the certificate to the plaintiff's husband, to be given to his solicitor, 
the defendant owed to his patient at common law a duty to take 
reasonable care to ensure that ho expression of his opinion as to 
her mental condition should come to her knowledge. 

The jury had assessed damages at £250 and judgment for this 
amount was entered in the plaintiff’s favour. 

The learned Chief Justice fully appreciated that the question 
before him was an entirely novel one and had never been considered 
either in England or in New Zealand. Nor did it appear that there 
was any Canadian or Australian decision on this particular point. 
In deciding the point of Jaw involved in the way he did the learned 
Chief Justice, it is respectfully submitted, has laid down a principle 
which is at once too wide and too narrow: too wide in that, if 
the learned Chief Justice’s words are taken literally, a doctor 
might be precluded from telling even the patient what was the 
nature of his or her complaint; too narrow in that he would appear 
to restrict the duty of non-disclosure only to cases of mental 
illness. 

The learned Chief Justice did, later in his judgment, qualify 
this statement, both in its expression and as to its legal effect. 
He said: “I have already held . . . that a doctor's duty of care 
to his patient involves a duty not to give to a third party (italics 
supplied) a certificate as to his patient's condition if he can 
reasonably foresee that the certificate might come to the patient's 
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knowledge and if he can reasonably. foresee that that would be 
likely to cause his patient physical harm. But I cannot think that 
that duty is so absolute as to permit, in law, not the slightest 
departure from it." 

In the light of these varying statements, it is a little difficult 
to say what the ratio decidendi of Furniss v. Fitchett is. But 
even if the last quoted statement represents the law, it opens 
dangerously wide doors. If a doctor discloses to A that A's wife 
is suffering from inoperable cancer and A tells his wife this fact 
as a consequence of which the wife commits suicide, will A have 
an action against the doctor under Lord Campbell’s Act for the 
loss he has suffered? Perhaps disclosure to a husband is permitted 
if the husband and wife are not at the time estranged to the doctor’s 
knowledge. These are questions for the future. 

For the present, Barrowclough C.J.’s judgment is an addition 
to the categories of negligence which, as Lord Macmillan said in 
Donoghue v. Stevenson, are never closed. 

A. G. Davis. 


KEEPING THE MacurNE IN 


Rutherford v. Glanville & Sons (Bovey Tracey), Ltd. would not 
require to be mentioned in this Review were it not for a remarkable 
omission in the case law cited to thé Court of Appeal. 

Rutherford was employed on a cutting machine incorporating 
an abrasive Carborundum stone, which at full power achieved 4,000 
revolutions a minute. At these high speeds, there was a danger—a 
known danger—for the stone to explode into fragments. For this 
reason, a guard in the shape of a hood was provided. But, as it 
turned out, the guard was insufficiently strong to contain the force 
of the exploding stone, which lifted the guard sharply against 
Rutherford's wrist, injuring him. 

The question for decision was whether the injury was caused 
by a breach of section 14 (1) of the Factories Acf, 1987. The 
most important case on section 14 (1) is John Summers v. Frost.? 
In accordance with the criteria affirmed by the House of Lords in 
Summers v. Frost, the stone was a dangerous piece of machinery, 
since the risk of pieces flying off it against an operator was 
reasonably foreseeable; and the employer was guilty of a breach 
of section 14 (1) and Rutherford was entitled to his damages because 
the dangerous stone was not “securely fenced ” as laid down in 
Summers v. Frost, i.e., the hood guard did not, because of its 
inadequate strength, **remove the danger which would exist in 
its absence.” 

Rutherford did, indeed, get his damages, but, from a legal view- 
point, the curious feature of the case is that Summers v. Frost was 
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not referred to at all. What was apparently cited (inter alia) was 
the dictum of Lord Simonds that the purpose of fencing under 
section 14 (1) is **to keep the worker out, not to keep the machine 
- . . in."? This unrealistic and artificial distinction is in conflict 
with the principles established in Summers v. Frost, by which it 
was, in my respectful opinion, overruled. But, the absence of 
any reference to Summers v. Frost deprived Lord Goddard C.J. 
of the opportunity to clarity the effect of Summers v. Frost on the 
Simonds dictum. Instead, the Lord Chief Justice set that dictum 
on one side by making a factual distinction.* 

The interpretation of section 14 (1) in Summers v. Frost is a 
definitive interpretation which should now be applied in all relevant 
cases. It is hoped that the inadvertence of counsel will not create 
in this important branch of the law complications that are both 
unnecessary and unjustified. 

C. GRuNFELD. 


SUMMARY JUDGMENT 


THE nature of the remedy of summary judgment under Order XIV 
of the Rules of the Supreme Court is well illustrated by the Court 
of Appeal's judgment in Les Fils Dreyfus et Cie. S.A. v. Clarke.* 
Although reported cases on Order XIV are now relatively un- 
common, a considerable volume of court work—heard almost 
entirely before the Masters of the Queen's Bench Division, the 
District Registrars and the Judge in Chambers—is conducted every 
year. The figures for 1967 show that of 4,521 Masters? Summonses 
for summary judgment final judgment was given in 1,071 cases, 
over 600 of.whieh were for amounts exceeding £400. 

The plaintiffs in the Dreyfus case were assignees of a debt of 
£10,000 which had already become payable to the assignors. The 
Master gave leave to the plaintiffs to sign final judgment, but on 
appeal Havers J. held that the original affidavit by a director of 
the plaintiff dompany did not verify the assignment and had not 
been cured by subsequent affidavits placed before the court. 
Havers J., therefore, held there was no jurisdiction to hear the 
summons and dismissed it with costs. 

It is pertinent to observe, parenthetically (although the Court 
of Appeal was not concerned to deal with it), an unusual rule con- 
cerning the right to appeal in these cases. Section 81 (1) (c) of 
the Supreme Court of Judicature (Consolidation) Act, 1925, pro- 
vides that no appeal shall lie to the Court of Appeal “ from an order 
of a judge giving unconditional leave to defend." It was, thus, 
only the dismissal of the summons that gave the plaintiff company 
the right to appeal to the Court of Appeal. Had the learned judge 
3 Carroll v. Barclay [1948] A.C. 477, at 505. 
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considered the defective affidavits in regard to the merits of the 
` ease and given unconditional leave to defend, the plaintiffs would 
have been unable to appeal. Consideration might perhaps be given 
to the restoration of the right of appeal in these circumstances, 
which was abolished by section 1 (8) of the Supreme Court of 
. Judieature (Procedure) Act, 1894. 

Parker L.J. who delivered judgment in favour of the plaintiffs, 


thereby restoring the Master's order (Sellers L.J., the other member : 


of the court, did not deliver a judgment), held that while the 
plaintiffs’ affidavit was defective, it could be and had been cured. In 
so holding, it was necessary for the court to consider a passage in 
the Annual Practice which has appeared in editions of that book 
since 1890. The passage in the 1958 edition states? that an 
affidavit in support of the summons for summary judgment must be 
produced before the summons is issued. The statement concludes 
that the decision in Begg v. Cooper? which decided to the contrary, 
has not been acted on in practice and ** was so disregarded on this 
point by authority." The Dreyfus case has now restored Begg v. 
Cooper to its rightful place as correctly stating the law. This will 
prevent occurrence of instances where the order room has been 
known to reject a summons unless and until an affidavit in support 
was produced. r 
: L. J. Brow-CooPER. 
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A History or ENGLISH CnrwiNAL Law AND ITS ADMINISTRATION 
FROM 1750. Vol. 2. The Clash between Private Initiative and 
Public Interest in the Enforcement of the Law: xvii, 427, 105 
(appendices), 84 (bibliography) and 128 pp. (tables of cases 
and statutes, and index). Vol. 8. Cross-Currents in the Move- 
ment for the Reform of the Police: xvii, 474, 100 (appendices), 
60 (bibliography) and 54 pp. (tables of cases and statutes, and 
index). By Leon RaADziNOWICZ, LL.D. (Cantab.), LL.D. (Cracow), 
LL.D.(Rome). Published under the auspices of the Pilgrim 
Trust. [London: Stevens & Sons, Ltd. 1956. £4 4s. net 
each volume.] 


Wits no mens rea of blasphemy, the words of Francis Thompson can be 
appropriately applied to Dr. Radsinowiez “With unhurrying chase, and 
unperturbéd pace, deliberate speed, majestic instancy,” he pursues his aims 
“down the arches of the years” and “down labyrinthine ways” of which the 
Seven-score pages of bibliography in these two volumes are an impressive 
record. 

Though separated and differently titled, these two volumes in fact cover 
the same topic, the long and tortuous paths which had to be trodden to reach 
a tolerably rational and efficient system for the enforcement of public order 
and criminal justice in this country. A subject of such multiple facets and 
voluminous record must, of necessity, involve the expositor in complicated 
problems of presentation. It could be no tolerable criticism at all of these 
two volumes to say that the development of the theme has required the accep- 
tance of a ground-plan exhibiting some repetitions, overlaps and chronological 
fluxes, or to complain that Dr. Radzinowicz has so far—and it is only so far— 
had to content himself with relying predominantly on the historical records 
relating to the Metropolis. In all conscience, quarrying even that Himalayan 
pile must have been an almost Herculean task. The records of the Provinces 
must await the hour dictated by human limitations, The writing of history 
has not yet become the product of the electronic computer. 

The first of these two volumes describes the enforcement of the criminal 
law in the eighteenth and early nineteenth centuries on the basis of laissez-faire, 
through the agency largely of private initiative and by reliance on the appeal 
to self-interest. The gibbet and allied severities stemmed not the growing tide 
of lawlessness. Divers public and private movements, of laudably pious inten- 
tion, for the reformation of morals and manners made the flimsiest of dykes 
even at the height of their transient glories. Various attempts to control the 
movements and the habits of the more mischievous elements of society likewise 
failed. A society without adequate machinery of self-protection by law 
enforcement sought relief in the appeal to self-interest by a diversified system 
of rewards calculated to bring crimes to light and criminals to justice. It 
tried everything on those lines—pardons for scab accomplices; monetary 
rewards by Act of Parliament and by public and private advertisements; 
rewards by the State; rewards by corporate bodies, associations and private 
victims of depredations; the exaltation in excelsis of the common informer; 
the blandishments of exemption from parish and ward duties on “the Tyburn 
Ticket” (which almost became a species of negotiable instrument!); the 
negative appeal to self-interest by the system of pecuniary sanctions against 
negligent constables and egainst communities (not entirely an archaic device 
even in our day!). Tflese and other methods are described in great detall by 
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Dr. Radsinowlcer—and their failure was great. Where one Evil Spirit was 
exorcised, seven more took its place, and did so very often through the 
instrumentalities of exorcism! 

Against this depressing background of ‘inadequate palliatives, Dr. Rad- 
zinowicz proceeds to describe the contemporaneous structure of the civil police 
force, woefully inadequate to cope with its tasks, a tangle of independent 
establishments involving, both in the police offices and in the persons and 
duties of the Stipendiary Magistrates, an impracticable combination of execu- 
tive and judicial functions. It was a system in which “ nobody was answerable 
for anything,” without design or unity, creating enervating and frustrating 
antipathies and rivalries. Such an establishment of necessity led to the 
creation of a variety of supplementary protective devices by victimised groups 
and associations. It led (not once or twice in this fair Island’s story!) to 
reliance on the “home-guard” of special constables in time of acute 
emergencies. 

A police structure based on a ramshackle system of emoluments under 
which the basic salary was only a sort of retaining fee and which relied on 
a system of special rewards as incentives to improved vigilance and activity 
naturally encouraged every conceivable racketeering abuse in a universal 
twilight between legality and illegality. (Members even of the much lauded 
Bow Street Runners left private fortunes of £20,000 or £80,000.) Occupations 
ancillary to police duties were rampant; looseness of discipline was endemic 
in all ranks; the wages of connivance at crime were inflationary of corruption; 
incentives indistinguishable from temptations bred a widespread system of 
division of spoils. Like the rabbit-catcher who ensured that he did not 
exterminate the source of his income and even introduced fresh strains to 
improve his harvest, the police were more interested to keep open the channels 
of crime than to close them. The forces of justice themselves benefited by 
becoming the agencies for the compounding of felonies—on the justification 
that that alone would ensure the restoration of stolen property. Crimes were 
encouraged with a view to reward for trapping the criminals, Police perjury 
was rampant. 

This, in the briefest outline, is the sort of picture voluminously thrown on 
the widest of cinemascope screens by Dr. Radzinowiez. The gloom of Volume 
Two is practically unrelleved until we reach its very last part, where the author 
begins to portray some early reforms. The most notable, perhaps, was the 
intervention of the West India merchants in the establishment of the Marine 
Police of the Port of London, following on the majestic surveys and activities 
of Colquhoun. Another was the tardy but growing appreciation of the hamper- 
ing effects of widespread divided controls of the police and the incipient steps 
towards centralised control directed in the first place towards, the magistrates 
of London and their establishments, and the first moves to bring parts of 
the metropolitan forces under the direct control of the Home Office. 

From this concluding point of the second volume, the third moves both 
backwards and forwards to delineate the history of police reform. It would 
be a little difficult to fix the exact chronological terminus ad quem of this 
volume, but perhaps it could be fairly fixed about 1828, although parts of the 
chapter on Chadwick reach to later times. Dr. Radzinowics starts with the 
extensive and diversified efforts and activities of the two Fieldings. This is 
territory pretty well surveyed before, but a resurvey of it had to be done 
to complete the picture. Then follows a description of the reforming legisla- 
tion (albeit very inadequate and indecisive reform) of the period 1750-80. 
Then came what the author calls “the ebbing enthusiasm for police reform” 
after the Gordon Riots, a period of confusion of ideas and aims when emphasis 
on alternative methods militated against the central issue of police reform— 
when serious minds more than toyed with ideas such as the revival and 
extension of the posse comitatus, reliance on a militia instead of on the 
police, schemes of local self-help, and so on. It was in this period that 
A. G. McDonald’s notable London and Westminster Police Bill of 1785 was 
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lost in England but found acceptance in Ireland, to become later, by its 
success there, a pattern of reform and an impetus to it on this side of the 
Irish Sea. Seven years later came the Middlesex Justice Act, 1792, which 
at least had the merit of reforming the magistracy, if not the police. 

Historians of times of degeneracy (which means all periods!) cannot neglect 
the activities of moral reformers. Dr. Radzinowicz does them very fair justice, 
though historlans of Methodism may, perhaps with some justification, feel that 
Wesley deserves more attention than he gets as compared, say, with Wilber- 
force. (Augustine Birrell in his day asked a Cornishman why parts of Corn- 
wall were so sober and got the reply, “A man called Wesley once came this 
way!”) But Wilberforce, the Clapham Sect, the Societies for the Suppression 
of Vice and Encouragement of Religion, Methodism and other basically non- 
political movements are faithfully observed. Nor does Dr. Radzinowicz fail 
to underline the recurrent tendencies of such movements to become identified 
with the maintenance of the existing régime. In particular, Wilberforce’s more 
reactionary moments damned his more pious intentions in the eyes of many 
powerful and enlightened liberal minds. The sins of the lower orders so 
frequently prevent recognition of the higher degeneracy. 

In this broad tapestry exhibiting representations of gross inertia, inefficiency, 
confusion of mind and motives, and practically every other form of human 
frailty, the energetic and practical figures of a few imperial minds stand out 
in majestic proportions and colourful relief. Perhaps the greatest service 
performed in these two volumes lies in the delineation of the work of Patrick 
Colquhoun—a subject too great for adequate emphasis in this review—with 
his insistence on the connection between indigence and crime and the necessity 
for police reform concurrently with a critical review of the whole penal system. 

For a short time at the very end of the century it seemed that the dawn 
of vigorous reform was at hand, but there soon recurred one of those well-nigh 
inexplicable periods of inertia which even the shock of the Wapping Murders 
in 1811 could not effectively disturb. Later, between 1816 and 1828, came a 
spate of official committees and reports without much immediate practical 
consequence. This perlod saw the curiosity of outstanding reformers of the 
Criminal Law itself, men like Romilly, Macintosh and Brougham (but not 
their mentor Bentham), in a very Laodicean mood about police reform. 
Bentham brings us to Dr. Radzinowicz's description of “the challenge of the 
Utilitarians" to the orthodox attitudes towards the police problem exemplified 
by Blackstone, Adam Smith and Paley. Despite the eccentric fluxes of his 
mind (shown by his partiality for informers, spies and other such stratagems), 
Bentham did at least appreciate the problem of control of the police. But 
more decisive than the efforts of the master in this direction were the efforts 
of the disciple," Edwin Chadwick, who stayed on the Victorian stage from 
its start practically to its end. Dr. Radszinowics’s exposition of his work 
stands second only in value to his treatment of Colquhoun. 

This is but a brief indication of the contents of these volumes. It can 
convey no idea of the detailed exposition of them or of the magnitude of 
the study of voluminous records on which it is based. 

In reading a history of this kind an almost inevitable inclination is to 
indulge in amazed censoriousness of the frailties of our great-great-grand- 
fathers. “In retrospect and in the ease of the plains of Canaan, how easy 
it is to pontificate on how much better the march through the wilderness 
could have been ordered.” History always marches forward, but the writing 
and reading of it always have to march backward. It is so fatally easy to 
read modern notions, attitudes and experiences backwards into earlier epochs 
without any full appreciation of the contemporaneous scene which dictated 
the views and activities of the actors in it. An even more difficult task is to 
estimate the balances between the gains and losses to human society which flowed 
from particular attitudes and concepts paramount at some given period of 
history. Dr. Radzinowltr has striven hard to explain the whys and the wherefores 
of some of the attitudes which led to blindness or lukewarmness about police 
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reform. It was not his task in these volumes to essay the second task of 
estimating the compensations, in other directions, which may have flowed from 
the orthodox suspicion of a too efficient police system. Happenings on the 
European stage in the twentieth century may help us better to appreciate the 
reality of those fears and the validity of some of those suspicions. Human 
limitations being what they are even in the twentieth century, we can‘ still 
acclaim men like Romilly and Brougham as kings and emperors even if they 
were not universal monarchs. ; 

Whether History is viewed from China to Peru or, as in these volumes, on 
some limited sector of it, the Carlylean hero seems to be coming back into his 
own. Demos, no doubt, is great and shall prevail, but the inevitable inference 
all the time is that it will be In pretty poor shape without its Fieldings, its 
Colquhouns and its Chadwicks as well as its Pitts, Romillys, Broughams and 
others in the centre of things. And another reflection prompted by these 
volumes is that there is the devilry in all human affairs of the differences in 
the perspectives of the centre and the periphery. Bringing the front-room 
and the back-room boys into alignment is à problem which is still with us— 
and it may well become more, not less, difficult. And the difficulty may not 
always rest in the limitations of the front-room boys. 

Where there is so much to laud, it is almost churlish to express any doubt. 
But candour. compels the question whether the bulkiness of the first three 
volumes of this history is not such as to frighten away the wider audience 
which its merits should command. Were this bulkiness universally emulated, 
one continent would have to be set aside to grow the timber for the book- 
Shelves of the rest, Two things combine to produce it. First, the size of the 
print and the spacing of it are very generous. (And in these two volumes 
there are no less than fifty pages which are either totally blank or which 
only carry a title) Secondly, it must be suggested with great respect that the 
contents could be streamlined and pruned without the slightest loss of any- 
thing of historical worth. (Chapter 18 of Volume 8 presents good examples.) 
The bibliography is most valuable and deserves this permanent form of preserva- 
tion; but were two hundred pages of appendices really necessary? (Even 
Holdsworth was generally content with no more than about thirty pages a 
volume.) Much slimmer volumes at a much cheaper price would surely attract 
more buyers; at four guineas a volume there is a danger that this most 
valuable work becomes the ornament of public libraries only. At the present 
price one has a feeling that one is being cheated of the luxury of pictorial 
illustrations of the underworld which Dr. Radzinowicz describes—like Phiz’s 
depiction of a “ Flash-House” ! 

But in these days of austerity it is perhaps good for our souls to have 
publications on such generous lines. The author and the ‘publishers most 
certainly deserve the very highest credit for the meticulous care they have 
shown. All students of the English Criminal Law and its history must look 
forward with lively anticipation to the continuance of the beneficent labours 
of Dr. Radzinowics and to the succeeding volumes. 

D. R. S. D. 


Tre OFFENDERS. By Gites Puayrair and DERRICK Sineron. [New 
York: Simon and Schuster. 1957. $8.95.] 


Tue frustrations of the proverbial beast 'of burden in its efforts to go the 
way of all thread are as nothing to the inability of the ardent controversialist 
to be objective. So far as moral obloquy goes, the authors of The Offenders 
have been at great pains never to be less than fair to the point of view 
alike of the punisher and the punished. So far as justification is concerned, 
they see nothing but error, in principle and in practice, in the infliction of 
the death penalty. Condemning it only incidentally for its barbarity, they attack 
it mainly as an anachronism and a sham, as belongiflg to “a penal system 
based on indiscriminate violence” (p. 278). 
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The case which they present is a powerful one. The illustrations with 
which they support it are vividly drawn. There ig the double murderer, 
whose maniacal viciousness qualified him for, instead of saving him from, the 
English gallows. Behind the recital of his case is the implication that insanity, 
as a matter of evidence, depends on little more than whether the forensic 
psyehiatrist regards him as a “twerp” or not (pp. 26, 27). Immunity which 
he should enjoy on account of actual want of responsibility for his own 
conduct is shown to be no more than a hypocritical theory. By way of 
contrast, the reader is given & picture of a vicious young psychopath, an 
immigrant to America, who had escaped the death sentence because his many 
crimes of violence had stopped short of killing. Of his tale the moral is 
that even such a character as that can be tamed by firm kindness. Taken to 
view the problem from a different angle, the reader is then shown another 
American case in which a completely reformed multiple murderer is still, after 
well over forty years, frittering away a studious and valuable life in hopeless 
captivity. This is presented to illustrate the cruel futility of keeping & man 
alive by merely refraining from putting him to death. 

There follows another striking contrast. Here you see a Swedish youth, 
& waster and a rotter, who gratifles his distorted impulses by committing a 
peculiarly revolting murder. His case is handled as scientifically and 
unemotionally as the performance of a surgical operation, with the apparent 
result that he is now steadily qualifying for a normal place as an ordinary 
citizen. 

From crimes of violence the authors then turn to capital offences of & 
different kind. The lights are focused on the trial and execution, by a 
British military court, of the healthy young peasant girl who took a vigorous 
part in perpetrating inhuman cruelties on the victims of Nazi brutality. She 
is shown as the pupil and subordinate of men whom she grew up to idolise as 
heroes; and from that angle too the question of personal responsibility for 
crime is then discussed. More than this, the case is made use of to explore 
the far wider questions as to the justice, the appropriateness, the efficacy and 
even the real motive in inflicting the death penalty in such circumstances. 

Back again to the United States, the authors wind up with what they 
present as the culminating judicial crime. Retiring for a better leap, they 
begin by disclaiming any conviction that the small middle-class husband and 
wife who went efter long and agonising delays, to the electric chair, were 
guiltless of having betrayed vital secrets to the Soviets. They do question 
the legality of applying the death sentence for betraying in time of peace 
their country’s secrets to a war-time ally. But neither that, nor the possible 
veniality of such an offence when committed in pursuance of what the offender 
misguidedly believes to be in the ultimate interests of humanity, is the point 
which the authors primarily stress. What they are at pains to prove is that 
the death penalty is even less appropriate in a case of treason than it is for 
the punishment of murder. 

This, in particular, is the point at which the zeal of the controversialist 
would seem to override the cold objectivity of the scientific investigator. The 
authors appear to postulate as an indisputable fact (or quite as questionably, 
as a proposition which their illustrations prove) that neither deterrence nor 
retribution should have a place in a modern penal system. Although they are 
not always consistent in this, they seem often to reason on the assumption that 
the primary if not the sole, object of deterrence is to deter the offender himself 
from repeating his offence, and that retribution is to be equated with 
vengeance. To argue that the extreme penalty is demonstrably unnecessary 
as a measure to deter a convicted traitor from acting treasonably again, 
convincing as it is, does not touch the far more cogent contention that the 
fear of the death penalty may perhaps be the only inhibition which prevents 
would-be traitors from ever committing treason. Similarly, in relation to 
retribution, to convinee the reader of the evil of putting irresponsible people 
to death for the sake of gratifying a desire to wreak vengeance on them, leaves 
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unchallenged and in possession of the field, the principle that no law can 
stand against unchecked defiance. If that principle and its justification, and 
not vengeance, is the true nature of retribution, then the authors’ attack on 
the element of retribution in punishment misses its mark. 

But to offer this criticism is very far from suggesting that the many other 
penetrating arguments advanced by the authors are not perfectly valid.» It 
is only right to say that they do not profess to approach the topic dispassion- 
ately. The süb-title of the book is, indeed, “The Case Against Legal Ven- 
geance.” Having thus chosen so question-begging a windmill at which to ilt, 
it is no wonder that their arguments appear at times as special pleading, and 
lose thereby a certain measure of cogency. Nevertheless, when every sub- 
traction has been made, and every objection has been allowed, this book 
remains a very formidable indictment of the entire conception of judicial killing, 
regardless either of the offence or of the circumstances. If it were as convincing 
on the constructive side as it is in its condemnation, it would indeed make a very 
notable contribution to penology. The authors do not shrink from suggesting 
ways in which some of the cases still subject to sentence of death might 
effectively be treated otherwise. But they neither succeed in offering, nor even 
profess to offer, a completely defensible solution to the problem of dealing 
effectively with murderers or with traitors. All that they set out to achieve is to 
establish that killing them affords no solution at all. 

The two Englishmen, with their American foreground, who have published 
this work in the United States, have certainly succeeded in producing a 
stimulating and exciting book. They consciously and deliberately state their 
arguments “implicitly, and dramatically? (p. vii), and in doing so they have 
achieved something which should prove both attractive and instructive to a wide 
renge of readers. In particular, anyone engaged in the administration of 
justice who omits to read this book will have neglected a valuable contribution 


to his higher education. 
Warren RAEBURN. 


Evipence. By Rupert Cross, M.A., B.C.L., Fellow of Magdalen 
College, Oxford. [London: Butterworth & Co. (Publishers) 
Ltd. 1958. lxxii and 496 and (index) 18 pp. £2 15s. net.] 


Tus scholarly work is a welcome addition'to the modern literature on the 
law of evidence. The learned author, who lectures on the subject at Oxford, 
himself answers the unspoken questlon—what gap does the new book fill in the 
shelf of books on evidence? He explains in his preface that he hopes to have 
supplied students and practitioners with a work which will take a middle place 
between those of Stephen and Phipson; that he has catered for students by 
including a good deal more theoretical discussion than is customary in the case 
of a book designed solely for the practitioner, and for the latter by including 
many more cases in the footnotes than any student would wish to consult. As 
with any new book, it is difficult to estimate the utility of this work to the profes- 
sion; but the post-graduate student should certainly find much assistance in 
the elaborate consideration of academic problems, such as the privilege in 
respect of allegations of more than one act of adultery (pp. 284-286), the 
admissibility of illegally obtained evidence (pp. 259-266) and the use in civil 
proceedings of a party's previous conviction (pp. 840-847). 

The arrangement of a book on evidence is not dictated by any natural 
division of the subject, and is therefore largely a matter of personal preference. 
This book is divided into eighteen chapters. Chapters 1 to 8 comprise an 
introduction, examples of circumstantial evidence, and the functions of judge 
and jury. The burden and quantum of proof, with presumptions, occupy 
Chapters 4 to 6. Chapter 7 is concerned with judicial notice, formal admissions 
and estoppel. Oral evidence is the principal theme of CRapters 8 to 14, which 
deal respectively with the competence and compellability of witnesses, the 
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course of evidence, privilege, public policy, disposition and character, the 
Criminal Evidence Act, 1898, and evidence of opinion. Chapters 15 to 17 
discuss hearsay and the exceptions to the rule of exclusion. Documentary 
evidence is the subject of Chapter 18. If any comment were to be made on 
this arrangement, it is that the length of the last chapter of thirty-seven 
pagts, of which twenty-six are devoted to parol evidence of documents, seems 
scarcely commensurate with the importance of the subject in the civil courts, 
though in fairness it must be added that the two previous chapters include 
sections on public documents and the Evidence Act, 1988. 

There is little that calls for comment in Mr. Cross’s statement of the law, 
for it does not differ in substance from that in other modern English books 
on evidence. But is it certain that the laws of Northern Ireland and Eire 
are foreign law (p. 47)? Perhaps the citation of relevant statutory provisions 
is somewhat meagre and should be augmented, at least for practitioners. In 
preparing the next edition the author might also care to reconsider some 
minor points, such as the statements that irrelevant evidence is hardly ever 
tendered (p. 15), and that confessions are excluded altogether under the Indian 
Evidence Act, 1872 (p. 438), as well as the question whether the nature of 
the so-called secondary evidence of Lord St. Leonards’ will did not justify 
criticism (p. 417). Could not English authority be found for the proposition 
(p. 847) that a plea of guilty may be proved as an admission? Numerous 
references to the American Model Code of Evidence of 1942 might be supple- 
mented by citation of the Uniform Rules of 1958. The reader is likely to be 
irritated by the author’s practice of mentioning a matter, and then stating that 
nothing need be said about it (e.g., pp. 899, 404, 408, 412). The citation of 
the Medical Act, 1950 (p. 844), is presumably a misprint for the Act of 1956. 
There are other printers’ errors, including the names of cases (pp. 89, 128, 
124, 266, 470), judges (pp. 109, 148, 294) and authors (pp. 114, 117, 119, 840). 

Definition and terminology are perhaps the least satisfactory part of this 
book. Judicial evidence is said to consist of “the testimony, hearsay, docu- 
ments, things and facts which a court will accept as evidence of the facts 
in issue in a given case” (p. 1). The inclusion of hearsay is justified by an 
artificial definition of testimony (p. 8). Yet hearsay can only be adduced 
through oral testimony as usually understood or through documents; facts 
require to be distinguished from the means of proving them; and judicial 
evidence is not confined to the facts in issue, despite a somewhat unconvincing 
argument to support the contrary suggestion (pp. 5, 6). Much as one may 
admire some of the work of some foreign writers on evidence, appreciation 
of American aid might stop short of the importation of Wigmore’s 
* prospectant,” “ concomitant? and “ retrospectant” evidence into an English 
book (pp. 28, 25-82). It is also unfortunate that the dubious distinction 
between a “persuasive” and an “evidential” burden of proof should be 
given further currency (pp. 68, 64); for, as the reviewer has shown elsewhere 
(b LC.L.Q. at pp. 860, 861), the distinction is misleading if not inaccurate. 
Mr. Cross’s complete formulation of the rule against hearsay deals with 
“assertions of persons other than the witness who is testifying . . ." (p. 360). 
But, apart from the controversial inclusion of testimony on former 
occasions (p. 442), this formula is open to the objection that a general rule 
must be wide enough to cover all the exceptions to it, and the rule stated 
omits some documentary hearsay; for example, copies of various public 
documents or an original medical certificate, admissible under the Evidence 
Act, 1988, s. 1 (5), may be put in when no witness is testifying and without 
any oral evidence at all. The author proposes to amend the “ definition ” 
of real evidence in the reviewer’s book on evidence. In a chapter headed 
“Things” the reviewer wrote, “real evidence, therefore, may be described 
as any thing, other than a document, which is examined by the tribunal as 
a means of proof.” Mr. Cross would add the words in italics as follows— 
“real evidence is anything other than testimony, admissible hearsay or a 
document the contents of which are offered as testimonial evidence .. ." 


[ 
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(p. 10.) These emendations, which seem to be partly due to misreading 
the two words “any thing” as “anything” (p. 8), are superfluous and 
unacceptable. Neither testimony nor admissible hearsay is a thing according 
to customary English usage, and therefore neither requires express exclusion. 
Again, since the reviewer distinguished documents as things from documents 
as writings, the proposed qualification of “ document ” Jg also unnecessary. * 
But differences of opinion as to detail should not obscure the general 
merits of Mr. Cross’s book. The work is comprehensive in treatment, dealing 
with all the principal topics usually considered in a volume on evidence, It 
is thorough in presentation, discussing numerous cases and setting out extracts 
from various judgments. It is elaborate in exposition, calling in aid decisions 
from other common law jurisdictions and Scotland when English authority 
is sparse. And it is direct in style, explaining the law with lucidity. 
G. D. Noxes. 


Tur CONSTITUTIONAL Law or Great BRITAIN AND THE COMMON- 
wraLTH. By O. Hoop Pumuies. Second Edition. [London: 
Sweet & Maxwell, Ltd. 1957. xl and 886 pp. £2 5s. net.] 


LEADING CASES IN CONSTITUTIONAL Law. By O. Hoop Punues. 
Second Edition. [London: Sweet & Maxwell, Ltd. 1957. xx 
and 466 pp. 88s. 6d. net.] . 


Turs by now well-known and much-used text has a genealogy of almost 
Hapsburg complexity. D. H. J. Chalmers published his Outlines of Consti- 
tutional and Administrative Law in 1910, a modest little book of 268 pages. 
In 1922, a second edition appeared, edited by the Hon. Cyril Asquith, and 
entitled Outlines of Constitutional Law, with notes on legal history. Third, 
fourth and fifth editions of Chalmers and Asquith appeared in 1925, 1980 
and 1986, with the page-count steadily rising to 528. In 1946, in the sixth 
edition, Chalmers and Asquith became Chalmers and Hood Phillips, and the 
title was changed to Constitutional Laws of Great Britain, the British Empire 
and the Commonwealth. Six years later, Professor Hood Phillips published 
a book with the title of the present volume !; it was described as “in effect 
a revised edition” of Chalmers and Hood Phillips (1946); it appeared with 
the name of Mr. G. Ellenbogen, m.a. on the title page, in addition to that of 
the present author, and the acknowledgment “Founded on Chalmers and 
Hood Phillips.” It was left to the librarians to decide whether to describe 
this as a seventh edition or a first. Professor Hood Phillifs now resolves 
their dilemma; he has wisely decided to break with the past and to treat 
the text as his own; we are to regard the volume under review as Hood 
Phillips, second edition; the page-count stands at 886. 

The text of the first edition has undergone considerable revision, as the 
author describes in his Preface. The separation from Part III of the chapters 
on Local Government, Public Corporations, Delegated Legislation, Adminis- 
trative Jurisdiction (the former Chapter 22), Legal Liability of Public 
Authorities and Remedies against Public Authorities into a separate Part IV, 
entitled * Administrative Law," is realistic and sensible and the author was 
able to add in an Appendix a useful summary of the Report of the Franks 
Committee. : 

The chapter on the Sovereignty of Parliament has been rewritten in the 
light of the South African case of Harris? and MacCormick v. The Lord 
Advocate, but in this reviewer's respectful opinion Professor Hood Phillips 


1 For reviews, see 69 L.Q.R. 495 (Monteith), 11 Camb.L.J. 499 (Thomas), 
15 M.L.R. 527 (de Smith). 

1 1952 (2) A.D. 498; [1952] 1 T.L.R. 1945. ' a 

3 1953 8.L.T. 258; 1953 S.C. 890. 
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` does not give sufficient weight to the light which Harris may be thought to 
throw upon the operation of “manner and form” provisions of fundamental 
law. This is not the place for another long discussion of this stimulating 
decision, but the reviewer may be permitted to mention his own conviction 
that thought on this matter is clarified by making one’s initial question “Is 
thefe a fundamental law in the United Kingdom?” (a * Grundnorm," if you 
like, providing for the manner in which and the forms through which legal 
authority is to be exercised within it), rather than the traditional “Is 
Parliament sovereign?”; and he would draw readers’ attention to Marshall’s 
Parliamentary Sovereignty and the Commonwealth (1957), published too late 
for reference to be made to it in this edition, in which the whole problem 
is examined and a detailed and fascinating case study presented of the 
South African controversies, Professor Hood Phillips is right to note that 
the question of remedies in this field is quite another matter. Would an 
English court take any action, even if it was demonstrated that a fundamental 
"manner and form" provision had been disregarded? In the reviewer's 
opinion, this is a question which is concerned simply with the proper 
relationships between two “arms of government,” Parliament and the courts, 
and has little to do with any doctrine of the soverelgnty of Parliaments; he 
would therefore, with respect, regard as irrelevant the discussion of 
Trethowan's* case by Evershed M.R. in Harper v. Home Becretary,5 a case 
which Professor Hood Philips mentions elsewhere in his book but not 
(somewhat surprisingly) in the section now under consideration. On this 
view of the matter, it remains arguable (it is submitted) that, despite the 
objections to remedy by injunction, the remedy by ‘declaration should be 
ayailable.® 

Part VII on * The Commonwealth” (no longer “ British”) has new 
chapters on Ghana and the Federation of Malaya, The authors desire to 
discuss the pre-1947 constitutional provisions for an undivided India—a 
very necessary background to the present constitutional law of both Indie 
and Pakistan —still means denying these two Commonwealth countries a 
chapter apiece. Since publication of the first edition, Pakistan has become a 
Republic, and one is tempted to wonder if this has anything to do with 
the fact that, in the order of chapters, Ceylon now takes precedence over 
India and Pakistan; this reviewer wlll watch with interest for further chapter 
shuffling in later editions. The list of “Contrasts between the Canadian and 
Australian Constitutions," which appeared at the end of the chapter on 
Australia in the first edition has been omitted; useful though it was in 
some respects, its necessary incompleteness and over-simplification constituted 
it a trap for beginners. 

And it is, of course, very largely for beginning law students that this 
book is devised. As such, it has already established a place for itself, a 
place which this new and admirably produced edition will secure still more 
firmly. The careful paragraphing, the lavish use of headings and sub-headings, 
of bold-face type and italics, make it an easy book to use, and, by way of 
its footnotes (expanded from the first edition), a most valuable reference 
source for further reading. 

Professor Hood Phillips has accompanied it with a mew edition of his 
case-book. New cases added are MacCormick v. Lord Advocate, Harris v. 
Minister of the Interior? Bank voor Handel... v. Administrator of 


* (1081) 44 C.L.R. 804. 

5 [1955] Ch. 288 (C.A.). Lie te 

* The point was raised in the Supreme Court of Victoria in MacDonald v. Cain 
rd Argus L.R. 965, and two judges there concluded that the making of 
a declaration would not be an interference with the privileges of Parlament; 
this case seems not to have come to Professor Hood Phillips’s attention. 

7 As demonstrated, e.g., in Jennings, Constitutional Problems in Pakistan (1967). 

* Supra, note 8; Casébook, b. 

* Supra, note 2; Casebook, 8. 
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Hungarian Property,!? Bonsor v. Musicians Union,11 R. v. Northumberland 
Compensation Appeal Tribunal? Barnard v. National Dock Labour Board,!5 
and Hien Streets Estates, Lid. v. Minister of Health 14 (replacing Vauzhall 
Estates, Lid. v. Liverpool Corporation 5), The old must give way to the new, 
and in pursuance of this inexorable law some of the great cases of earlier 
centuries have perforce been dropped. Even John Hampden has disappeafed. 
Time may have been with him, but Space, it seems, is against him. 


Rosin L. Smamgwoop. 


Foa’s GENERAL Law or LANDLORD AND TENANT. Eighth Edition. 
By H. HxaATECOTE-WILLIAMS, M.A., Q.C., with E. Dennis SMITA, 
LL.M., RONALD BERNSTEIN, B.A., and CHRISTOPHER PRIDAY, B.A. 
[London: Thames Bank Publishing Co., Ltd. 1957. clxi and 
902 and (index) 158 pp. £8 8s. net.] 


Tue first edition of this well-known work appeared as long ago as 1901. 
The seventh edition appeared in 1947 under,the editorship of H. H. Judge 
Forbes; the present edition is edited by Mr.. Heathcote-Williams with a trio 
of assistants. 

The editor follows the previous policy of omitting any treatment of the 
Rent Restriction Acts. In view of the existing bulk of the volume this 
decision cannot but be applauded. Moreover the fluid state of existing rent 
control legislative policy makes the inclusion of the Rent Acts in & book 
on the general law of landlord and tenant a hazardous and speculative 
enterprise. 

Another feature of the previous editions which is still retained is the 
omission of the actual texts of the relevant statutes (save where these are 
cited in the text of the book itself) and also of statutory rules and orders, 
court forms and precedents. From the point of view of the practitioner for 
whom this book is intended such an omission is unfortunate. This is 
particularly so in the case of counsel or solicitors who desire to use the 
book in county courts, for the need to cite the actual wording of statutes, etc., 
to the court may necessitate taking several volumes where one (bulky though 
it may be) should suffice. True it is that the inclusion of this material 
would add substantially to the size of an already over-ponderous volume, 
provided that no equivalent reductions of the text were made. But are no 
such reductions really possible? Looking through this work in the light of 
the sort of guidance the practitioner is likely to seek one cannet help feeling 
that there is a good deal of scope for a rather rigorous pruning of the text 
as it now exists. For while it is true that this work enjoys an enviable 
reputation as an admirably full and detailed exposition of the relevant case- 
law governing the relation of landlord and tenant, it may well be felt that 
a rather more concise statement might in many instances be equally if not 
more helpful to the practitioner, and would allow additional space for matters 
now excluded. Thus to give a single illustration, is it really necessary to 
devote practically a page of the text to discussing the rather esoteric point 
whether & covenant against "letting? prohibits an assignment (p. 276)? 
Again the discussion on covenants in general on pages 112-129 seems both 
unduly lavish and not terribly rewarding, and does a modern textbook really 

"require to devote 105 pages to the subject of distress (pp. 480-585, to say 


10 [1954] A.C. 584; Casebook, 66. 

11 [1956] A.C. 104; Casebook, 248. 

12 [1952] 1 K.B. 338; Casebook, 382. 

13 [1958] 2 Q.B. 18; Casebook, 899. 

14 TEA 1 K.B. 590; Casebook, 2. ] d 
15 [1082] 1 K.B. 783. 
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nothing of the further nine pages regarding distress in connection with 
rent, on pp. 167-175)? 

As against this, a modern topic of outstanding importance, viz., security 
of tenure relating to business tenancies, receives fairly summary treatment 
in twenty-four pages (pp. 755-779). This section does hardly more than 
follow the order of the provisions of Part II of the 1954 Act with little 
attmpt to tackle or afford guidance on the many practical problems with 
which both landlords and tenants are faced under the provisions of that 
Act. Also the book seems to have been finally prepared for the press as 
long ago as January, 1957 (the date given in the Preface), so that so far 
28 can be seen no case-law after that date is cited. This, no doubt, accounts 
also for the failure to include a reference to subsequent statute law of vital 
importance to the general lew of landlord and tenant, such as section 16 of 
the Rent Act, 1957, dealing with notices to quit, As the book was not 
published until November, 1957, this is rather unfortunate to say the least. 

The curious dilemma in which the editor is placed by adhering to the 
plan not to publish appendices containing statutes, rules and orders, etc., is 
sufficiently revealed in his treatment of the Agricultural Land Tribunal. 
This subject is dealt with in Part III, Chapter 8, which consists almost 
entirely of a verbatim text of the Agriculture (Procedure of Agricultural 
Land Tribunals) Order, 1954. No doubt this is very useful in itself but 
the same could be said of other rules and orders which are not included. 
Moreover, had this order been set out in an appendix, the chapter of the 
text might have been devoted to points of elucidation for which no space 
has been found. 

On the whole then, although this work will undoubtedly continue its 
worthy tradition of affording invaluable guidance to the practitioner on the 
general law of landlord and tenant, the feeling is inescapable that this edition 
can only be accepted with some reservations. Perhaps when the 9th edition 
comes to be prepared (and one hopes that the profession will not have to 
wait as Jong as ten years on this occasion) a more thorough-going effort may 
be made to modernise the book and make it the really admirable working 
instrument that it still falls a good way short of being. 

Dexxis Lrovp. 


INTERNATIONAL Law. VOLUME 1. INTERNATIONAL Law AS APPLIED 
BY INTERNATIONAL COURTS AND TRIBUNALS: Parr I. By Gore 
SCHWARZENBERGER, PH.D., DR.JUR. Third Edition. [London: 
Stevens & Sons, Ltd. 1957. xlviii and 681 and (bibliography) 
92 and (index) 81 pp. £8 8s. net.] 


Da. ScmwanzEN2ERGER'S new edition evidences his great capacity for work 
and the acute analysis that characterises his writing. He adopts the inductive 
approach. Every decision of the International Court is carefully sifted 
and the legal principles which it supports are abstracted and placed in the 
general pattern of his systematic exposition. Furthermore, in this new 
edition he attempts a critical evaluation of the material he uses, his standards 
being the “rules governing the fundamental principles of international law, 
that is to say, sovereignty, recognition, consent, good faith, self-defence, 
international responsibility and the freedom of the seas” (pp. 9, 10). He is 
careful not to use sociological and ethical standards and refuses to accept 
natural law as an admissible law-creating process. On the other hand he 
continually and correctly emphasises the use of judicial discretion inspired 
by common sense and good faith—what he terms jus aequwm. Application of 
this jus aequwm of course is bound to entail a value-Judgment and in practice 
it amounts to admitting natural law through the back door, though this is 
a natural law relative to time and place. Thus we find Dr. Schwarzenberger 


saying: bs 
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“Unless the exercise of judicially tempered discretion were arbitrary, 
it is necessarily inspired by considerations of reasonableness and good 
faith or, in short, equitable considerations. These need not be the equities 
of any particular case, but, as would become any legislative or quasi- 
legislative organ, may well be the equities of typical cases in the seme 
category” (p. 58). 2 

“Moreover international judicial institutions tend to interpret any 
legal obligations in a spirit of reasonableness and good faith, and thus 
in effect apply to them the jus aequem rule. This means that the 
prohibitions or commands of rules of international law are themselves 
qualified by apparently inherent limitations in scope. In fact, these are 
extraneous limitations. They are attained through the chiefly inarticulate 
application of the jus aequam rule to rights and obligations under any 
of these rules" (p. 578). 


It may be that in emphasising this jus aequum there is a tendency to 
introduce it in all situations where there is an absence of jus strictum. The 
absence of jus striciwm does not necessarily imply the presence of jus aequum. 
International law is still in a process of developing &nd many situations are 
embraced neither by jus strictum nor by jus aequwm. Certain writers, most 
noticeably Judge Sir Hersch Lauterpacht, have denied the existence of 
laounae in international law (see, for example, The Function of Law in the 
International Oommunity, pp. 65-69). They base their argument on Article 
88, paragraph 8, of the Statute of the International Court authorising the 
judges to apply “general principles of law recognised by civilised nations,” 
wherever there is an absence of conventional or customary rules of law. 
But as Dr. Schwarzenberger notes, “in its practice, the World Court, as such, 
as distinct from some of its individual members, has shown a marked reserve 
towards the general principles of law recognised by civilised nations” 
(p. 46). Dr. Schwarzenberger points out that the International Court is 
more likely to develop the law by use of analogies with existing rules of 
international law than by application of general principles of law recognised 
by civilised nations. 


The jus aequwm rule is used by the author as a rule of interpretation. It 
is not used as an alternative to jus striotum but merely as a qualification on 
the application of jus strictum. However, in discussing the requirement of 
fault as a constituent element of an international tort he explains away the 
fact that international arbitral tribunals have here alternatively applied both 
subjective and objective tests of liability as an application of the jus aequum 
rule, pages 682 et seg. especially at page 652. Is he not attempting to 
reconcile the irreconcilable by an application of the jus aequum rule? 
* Judicially tempered discretion in its articulate form," he*terms it. In 
practice alternative tests of international delinquency ought to be avoided. 
While most of us will agree with Dr. Schwarzenberger that flexibility in the 
application of rules of law is desirable, can it be said that flexibility in the 
choice of which rules to apply is desirable? Fortunately this particular 
branch of international law is now well expounded in the judgment of the 
International Court of Justice in the Corfu Channel (Merits) case, 1949, to 
which Dr. Schwarzenberger pays special attention. 


The great merit of Dr. Schwarzenberger’s approach to the subject is that 
throughout his work we find ourselves in the realm of international law 
proper. So often a confusion of the principles of municipal law and those 
of international law leads to hopeless entanglements and to a forgetting of 
basic principles. This confusion has its worst possible repercussions in the 
field of recognition, regarding the constitutive and evidentiary effects of the 
recognition. The “constitutive” effect of all executive decrees is essentially 
confined to the municipal sphere. In the international sphere the effect of 
unilateral declarations is purely evidentiary. Thus, as Dr. Schwarzenberger 
rightly points out, the “legal effect of recognition is t@ create an estoppel” 


— 
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(p. 127). His chapter on recognition (Chap. 7) is short and concise and 
might profitably be read by all students who wish to grasp the nature of 
recognition. 

This first part of Volume 1 is noteworthy for a lengthy and valuable 
analysis of the various modes of treaty interpretation (Chaps. 27, 28) and & 
detailed account of international delictual responsibility (Chaps. 81-36). 
Théve two subjects typify the author at his best. They evidence his own 
peculiar ability to expound that which is both detailed and difficult with the 
greatest degree of clarity. Each of these topics has been expanded in this 
new edition. 

The chapter on international economic law has also been thoroughly revised. 
In addition to a critical analysis of the Oscar Chinn case (1984) the author 
deals with three cases which have recently come before the World Court: 
the Anglo-Iranian Oil Co. (Jurisdiction) case, 1952, the Rights of U. S. 
Nationals im Morocco, 1952, and the .4mbatielos (Merits: Obligation to 
Arbitrate) case, 1958. 

This edition of Volume 1 has been produced in two parts. This is 
oceasioned partly by additions to the text, but primarily because the author 
and his publishers have chosen to use & larger type which is less tiring on 
the readers eyes than that used in the second edition. The second half, 
dealing with War and Neutrality and the Law of International Organisations, 
is to be published shortly. 

Any appraisal of this work must be done in the light of its author's field 
of reference, This is, according to the preface to the first edition, to “make 
the reality of international law more evident... by a change in emphasis 
from national attitudes and subjective views of writers to the certainty 
provided by the decisions of international courts and tribunals.” He himself 
recognises that the decisions do not form & system of binding precedent, and it 
is doubtful how far the teaching of international law can rely on the case 
method. On the other hand such decisions have great persuasive value and 
an analysis and commentary on them such as 1s provided by this work is in 
itself a valuable contribution to the study of international law. 

One might, however, be forgiven for questioning whether in all cases 
Such decisions have made for absolute certainty in the law. Such decisions 
as the Reservations to the Genocide Convention (Advisory Opinion), 1951, 
and the number of dissenting judgments, which in themselves have a certain 
persuasive authority, might suggest that the persuasive authority of a decision 
of an international court is by mo means final, whilst decisions of various 
arbitral tribunals have correspondingly less authority. On the other hand 
it is not open to doubt that decisions of the International Court constitute 
& most valuable modem evidence of international law. 

It may be argued that an approach by way of case law overlooks the 
more practical day-to-day work of Foreign Offices and international organisa- 
tions as evidence of custom or principles of international law, but presumably 
the second Volume, when it appears, will do much to emphasise this aspect of 
international law and maintain the balance of Dr. Schwarzenberger’s work. 

While we have had a large number of authoritative decisions over the last 
seventy years, they do mot cover the whole field of international law. Until 
we have some form of popular and compulsory jurisdiction, large areas of 
law will remain subject to speculation. A work relying on the decisions of 
courts and tribunals for its sedes materiae is bound to reflect the unbalanced 
nature of the subjects which the International Court has had an opportunity 
of discussing. Had Dr. Schwarzenberger set out to provide an elementary 
textbook on the subject then this criticism would be very real, but in fact 
the work under review is not an elementary textbook. It does not set out 
to fulfil the same function as, for example, Oppenheim, which is perhaps a 
more suitable book for the average student studying international law for a 
first degree. For such a student Schwarzenberger is better treated as a 
reference book; and, “within its own range, it is a first-class reference book. 
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For teachers, practitioners and anyone engaged on research the book should 
prove invaluable. It is without comparison as preliminary reading for 
anyone engaged in research, on account of its exhaustive treatment of all 
the better-known decisions of the International Court and the various arbitral 
tribunals, and more especially because of the extensive bibliography which 
has been compiled by Dr. B. Cheng and Mr L. C. Green. 

One final point may be made. Dr. Schwarzenberger's original intention 
was to treat international law in three volumes, dealing with the subject as 
applied in international courts and tribunals, British State practice and 
British judicial practice. The present volume under review—International 
Law as applied by International Courts and Tribunals—first appeared in 
1945 and has now run to a third edition. The further volumes have not 
been completed, though it now appears that they are to be combined in a 
second volume—International Law as applied in British Practice. It is 
perhaps as well to treat judicial and diplomatic practice together for, while 
each may have distinct lessons for us, treatment in separate volumes would 
emphasise the discrepancies which may exist and perhaps blind us to the 
close approximation of judicial and diplomatic practice, particularly in such 
fields as recognition and immunities wherein the judicature follows executive 
practice. 

This second volume, if it maintains the high standard of the first volume, 
should be an even more significant contribution to international law. In the 
absence of a British Digest of International Law, lawyers must rely on 
privately built digests. International Law as applied in British Practice should 
to a large degree fill the gap, at least until the way is clear for the publication 


of a British Digest. 
J. A. ANDREWS. 


BruatersL STUDIES IN PRIVATE INTERNATIONAL Law: No. 8, 
AMERICAN-AUSTRALIAN PRIVATE INTERNATIONAL Law. By ZEL- 
man Cowen. [New York: Oceana Publications. 1957. 108 
pp. incl. index 14 pp.] 


Wits the typically American passion for projects, the Parker School of 
Foreign and Comparative Law of Columbia University, New York, is in the 
process of issuing a flood of Bilateral Studies in Private International Law, 
of which the book under review is the ‘latest. In those already issued, 
American private international law is bilaterally studied with Swiss, French, 
Dutch, German, Colombian, Greek and Danish private intepnational law: 
many may feel that, since American private international law may appear 
to them as a doleful and omnivorous bog in which full faith and credit, 
res judicata and State Policies flounder aimlessly and hopelessly, dragging 
judges, lawyers and writers down with them, it might have been more 
profitable, in the commercial as well as the academic sense, to have made 
the permanent point of reference English, instead of American, private 
international law. Thoughts such as these will not, however, bother the 
reader who in spite of all is convinced that American private international 
law has no equal in clarity, precision, and general worth; they will not 
bother the reader who will not want to invest in the majority of these 
bilateral studies anyhow because he has Dr. Rabel’s monumental treatise; 
and they need not bother the English or Commonwealth reader who will 
want to have access to the book under review not only because Australian- 
American private international law is the only subject in this field in 
which a bilateral study of this nature appears particularly appropriate, 
but because it contains the only extant survey of the peculiar difficulties 
in Australian private international law arising out of a federal system 
of government. This alone makes the book useful afd desirable. 
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Any suggestion that a profound and detailed treatise on this subject 
could be crowded into seventy-nine pages of text must, of course, be met 
with frank disbelief. In this respect, Professor Cowen has obviously, and 
no doubt as much to his regret as ours, been obliged to write within an 
editgrial policy which has demanded of him no more than a fairly concise 
and summarised statement of Australian private international Jaw and the 
essential difference between it and American law. Those who have read 
Professor Cowen’s article, “Diversity Jurisdiction: The Australian 
Experience? (1955) 7 Res Judicatae 1, will consider it unfortunate that 
the editors of the series, having availed themselves of the learning of an 
acknowledged specialist in the subject, could not have made it possible for 
Professor Cowen to set out his views on this and other topics in consider- 
ably greater detail. It is unnecessary to add that, within the scope allowed 
him, Professor Cowen has performed his task more than adequately, and 
has written, as usual, with precision and clarity. The essential differences 
between the two systems of private international Jaw under constitutional 
frameworks which are superficially very similar are clearly brought out, 
and the sections on Full Faith and Credit and Diversity Problems in 
Jurisdiction are valuable not only in illustrating these differences, but also 
for the assistance they give toward a clearer understanding of the 
Australian law on these points. 

One or two blemishes in the otherwise excellent presentation should be 
noted, although they are probably matters rather of personal preference 
than of anything else. One wonders, for example, whether it is altogether 
appropriate to refer (on p. 5) to the Statute of Westminster as “the great 
charter of Commonwealth relations.” It may perhaps be a little misleading 
to those not intimately acquainted with American constitutional history to 
say (on p. 6) that in “the general distribution of powers, Australia followed 
the United States by investing the Commonwealth with specific powers, 
while the States were left with the residue of powers not specifically 
conferred. No doubt the discussion (on p. 7) on the taxation of incomes 
of foreign diplomats had to be included for the sake of completeness, but 
it is rather difficult to appreciate its immediate relevance. Nor is it clear 
what light the discussion on the doctrine of renvoi (on p. 11) sheds on the 
essential differences between the two systems of private international law. 
The point made by Professor Cowen (on p. 17) on the influence of the 
decisions of the Judicial Committee of the Privy Council on Australian 
courts is perhaps inclined to mislead if it is not clearly understood that 
not one of the Privy Council cases cited by Professor Cowen in this respect 
was taken on appeal from Australia. While one might disagree with 
Professor Cowen, 6.g. on his analysis of Phillips v. Eyre (1870) LR. 6 
Q.B. 1 (on p. 27), it is impossible to suggest that his comments on this and 
various other controversial topics are not both valuable and stimulating. 
In particular, Professor Cowen's brief disagreement with the deplorable 
decision of the Full Court of the Supreme Court of Victoria in Fenton v. 
Fenton [1957] V.L.R. 177, on which he has already written at length 
( (1957) 81 Aust.L.J. 8), will be welcomed. 

It is unfortunate that there should be cause for complaint about two 
other matters, since Professor Cowen can hardly be blamed for them. One 
is the insistence of American publishers on rendering citations to English 
and Commonwealth law reports meaningless by inverting them to conform 
to the American mode of citation. This is, of course, due to ignorance, 
but since in the vast majority of series of law reports the correct citation 
is shown on the title page, and since in any event it is no great effort to 
ascertain the correct conventions in citation by referring to any English 
or Commonwealth treatise, such ignorance is hardly excusable. The other 
matter, and one which the English or Australian reader may find intensely 


Vor. 21 80 


' 


458 THE MODERN LAW REVIEW Vor. 21 


irritating, is the Americanisation of the titles of judges: thus the con- 
ventional, e.g. “Higgins J” is rendered throughout as “Justice Higgins.” 
-A. third, but entirely trivial, matter is that whoever was in charge of preparing 
the index leads us to believe that Professor Cowen is of the view that 
there is such a thing as a “private international tort” (p. 105). - 

It may perhaps be wondered why it has been necessary to consume 80 much 
space in reviewing what is after all only a summarised account of Australian 
private international law and the differences between it and American 
private international law. The main value of this book is, however, that it 
is the only one of its kind; that it is, as far as any writing on private 
international law can be, reliable; and that it raises our hopes that Professor 
Cowen may before too long be induced to present us with a much fuller 
exploration of the fields to which he has briefly introduced us in the present 
volume. 

i B. D. Ixcris. 


Tue UnrusuisHep Ormions or Mr. Justice Branners. By 
ALEXANDER M. BickEgL, with an Introduction by PauL A. 
Freunp. [Cambridge, Massachusetts: The Belknap Press of 
Harvard University Press; London: Oxford University Press. 
1957. xxi and 278 pp. Price in the United Kingdom £2 8s.] 


Tus book contains eleven opinions which Mr. Justice Brandeis wrote between 
1916 and 1989 as a Justice of the Supreme Court of the United States, 
-but which were not delivered and therefore not published, together with 
Professor Bickel’s explanations of and comments upon their fate, background 
-and significance. 

None of these opinions relates to a subject of special interest to English 
readers who in fact will sometimes find it difficult to follow the precise 
point in issue. Yet some English readers are likely to be attracted by this 
book on account of the light it throws upon the problems of the judicial 
process, for, as Professor Freund rightly emphasises in his Introduction, 
these opinions and the-circumstances in which they came to be written and 
discarded or superseded “reveal to a rare degree the creative process of 
judicial judgment? and “the processes of collective decision-making” 
(p. xv). 

It is a problem about which much too little is known in this country. 
It is, of course, true that in British courts (other than the Privy Council) 
each member has the right and almost the duty to deliver his own separate 
ppinion, so that it is neither necessary nor, proper to try “to*make a court.” 
Yet it is difficult to believe that our judges prepare their opinions indepen- 
dently of each other. And would one of them send a note to another 
commenting upon the opinion of a third in the words of Holmes (p. 155): 
* You probably have noticed the humbug at the bottom of page 5 of 
Sutherland’s recirculated 98”? 

Perhaps it is all to the good that we do not know the answer. Professor 
Freund thinks (p. xvi) that “the claims of history, the interest of a 
“succeeding generation in understanding, . judging and profiting from the 
deliberations of their predecessors,” justify publication of these opinions 
and that publication cannot be considered improper, because Mr. Justice 
Brandeis preserved his working papers and entrusted them without restric- 
tions to Mr. Justice Frankfurter who later transferred them to the Harvard 
Law School. Similarly, in America it is not at all unusual or considered 
improper to induce jurors to disclose the secrets of the jury room. It is, 
however, by no means certain that the ‘restraint inherent in the English 
practice is not to be preferred or tends to deprive us of any appreciable 
measure of insight. ; A 

F. A. Maxx. 
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Batries AT THE Baz. By K. L. Gausa. [India: N. M. Tripathi, 
Ltd., Princess Street, Bombay. 1957. 281 pp. 26s. net.] 


Wars an advocate has been sentenced to imprisonment for six months, the 
maximum sentence, for contempt of court, and later found guilty of unprofes- 
sional conduct and suspended for six months, his memories are unlikely to 
be dull. So it is with this book. 

The contempt proceedings arose out of the author’s petition to the 
Sovereign, praying for an inquiry into the affairs af the Special Official 
Recelver, who was said, to put it shortly, to be lining his pocket with the 
assistance or at least the knowledge of certain of the judges. Mr. Gauba had 
thought it his duty to tell the police such facts as he knew concerning this 
official, and to suggest to them that the facts disclosed the commission of criminal 
acts. The police inquiries were stopped by the order of the court, a 
proceeding which sounds little less than fantastic to English ears. Mr. Gauba 
successfully appealed against this order to the Privy Council. 

Encouraged by the rebuke to the judiciary implied from the opinion of 
the Privy Council, Mr. Gauba drew upon his experience of his relations with 
the judiciary and compiled his petition to the Sovereign. He also published 
some 500 copies of It in book form. The contents of the petition, which ran 
to fifteen chapters, provided the foundation for the contempt proceedings. 

This warfare between Mr. Gauba and the receiver and the judiciary was 
waged with a tremendous volume of legal subtlety. To take but one example, 
the receiver, hearing that the book was being written, and having started 
bankruptcy proceedings against Mr. Gauba some years before, applied to the 
court for an order that the typescript be delivered to him. His ostensible 
reason was that he was the proper person to promote literary enterprises of 
the bankrupt and that he was acting solely that the creditors might benefit 
from the profit upon the book. 

The court acceded to the receiver’s request, the typescript was handed over, 
and Mr. Gauba informed no one, since he had not been asked, that the book 
was already in type. 

Although Mr. Gaube was imprisoned, the Chief Justice was told that an 
official inquiry would be held unless he submitted his resignation, which he 
chose to do. 

Mr. Gauba has not, unfortunately, discussed the wider issues raised by hls 
conflicts with authority. When a legal system is imposed from without, by 
the same power which assumes the civil administration, whether in Ireland, 
Cyprus or India, it is difficult to maintain that distinction between the executive 
and the judiciary which we in England have inherited. This book is pre- 
eminently all about Mr. Gauba; it is a pity that he has not taken his almost 
unique advantage of giving us his views on problems which will remain when 
the ephemera of this book have passed away. 

ALLISTER LONSDALE. 


CONSTITUTIONAL DEVELOPMENTS IN INDU. By CuHarites Henry 
ALEXANDROWICZ, Professor of International and Constitutional 
Law at the University of Madras. [London: Oxford University 
Press. 1957. viii and 255 pp. 21s. net.] 


Tur SUPREME Court AND JupiCcuL Review IN Inpia. By Sri Ram 
Smarma, Director, Institute of Public Administration, Sholapur. 
[Sholapur: Institute of Public Administration. viii and 50 pp. 
6s. net. ] 


Wrru the exception of Professor Morris-Jones’s study of Parliament in India, 
recent books on the Indian Constitution have been devoted predominantly to 
judictal review. Professor Alexandrowics’s general survey of the working of 
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the Constitution over ten years is particularly useful because it deals with 
problems which, although of interest to readers in this country, have been 
somewhat neglected by other writers. The author’s wide experience of other 
political and legal systems has left him especially well equipped for his task. 
His book falls roughly into two parts, the first comprising a study of some 
aspects of judicial interpretation and the second covering such matters ag the 
constitutional status of the President and State Governors, the formal structure 
and practical working of Indian federalism (including a very helpful examina- 
tion of the important constitutional changes made in 1956), elections, and the 
place of India in the Commonwealth and the international community. Some 
of these topics are treated in an elementary way, but the work as a whole can 
be recommended as a lucid general introduction to Indian constitutional law. 

One controversial issue deserves a brief comment. Professor Alexandrowicz 
has no doubt that the wide discretionary powers vested in the President by the 
Constitution must be exercised more or less in conformity with the constitutional 
conventions obtaining in the United Kingdom. It cannot be assumed, however, 
that the Prime Minister will indefinitely remain the dominant figure in Indian 
political life, and the absence of formal limitations on presidential discretions 
may perhaps be regretted one day. It would have been possible to incorporate 
into the Constitution a provision analogous to those provisions of the Constitu- 
tions of Ceylon and Ghana whereby the Governor-General is explicitly required 
to observe, as far as may be, the conventions applicable to the exercise of similar 
functions by Her Majesty in the United Kingdom. Such a provision might 
perhaps have been objected to on political grounds; on the other hand, the 
Indian Constitution expressly gears the privileges of Parliament to the 
privileges enjoyed by the United Kingdom House of Commons, and the powers 
of the President in India are in fact very similar to those exercised by a 
Governor-General. i 

Readers who have no knowledge of the role of the Supreme Court in the 
Indian Constitution may find Sri Ram Sharma’s monograph, written in 1958, 
an informative introduction. But their curiosity can more adequately be 
satisfied if they refer to larger works, and it cannot be said that the author 
has displayed either the literary dexterity or the ability to concentrate on 
essentials that one hopes to find in a general essay on a large and complex 
theme. 

S. A. ps SurrH. 


NOTABLE American Trias. By Francis X. Busca. (1) Gum 
OR not Gumty? The Trials of Leo Frank, D. C. Stephenson, 
Samuel Insull, Alger Hiss. (2) Prisoners AT THe Ban. The 
Trials of William Haywood, Sacco and Vanzetti, Loeb and 
Leopold, Bruno Hauptmann. (8) THEY ESCAPED THE HANGMAN. 
The Trials of Caleb Powers, Halbert Patrick, Frances Hall, 
Hans Haupt. (4) Enemies or THE STATE. The Trials of Mary 
Eugenia Surratt, Alphonse Capone, The Rosenbergs; The Tea- 

ot Dome Cases. [London: Arco Publications, Ltd. 19657. 
our vols. 287 pp., 288 pp., 801 pp., 299 pp. 80s. net each.] 


Ix his foreword to the first volume of Notable American Trials, which was 
published in the United States in 1952 and is now being reissued in this 
country from American sheets with its three companions, the editor states 
that the plan of his work “ has been influenced to an extent by that most excellent 
series ... of Notable British Trials.” Engish readers, however, will recognise 
at once that the “extent” of the similarity is slight. Mr. Busch—who is 
described as “one of America’s great attorneys”—makes no attempt to provide, 
in the limited space available, anything like a full transcyipt or abstract of the 
proceedings in court. ; 


l 
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These Notable American Trials set out to give a concise description of the 
outstanding features of certain celebrated trials selected not so much for 
the importance of the legal issues involved but largely, it appears, on account 
of the world-wide publicity they received in their time. No great pains are 
taken to separate fact from comment, and the editor’s “ non-technical condensa- 
tion,’ aims in the first place at the prevailing taste for crime reports among 
the general reading public. 

The publishers claim that Mr. Busch has succeeded in reducing “ mountains 
of materials to the essentials of fact, human Interest, excitement, Suspense and 
sympathy,” and that as a result these stories of real fact are “more fascinating 
than fiction” and “more exciting than any whodunit.” That is according to 
taste, What must be said is that, in the attempt to trim these accounts of all 
“that is not to the point” and to “make the issues understandable by all,” 
the trials of Sacco and Vanzetti, of the Rosenbergs, of Alger Hiss and others 
are here presented in a manner which can be wholly satisfying only to those 
whose appetite is for the sensational. 

For those whose interest and curiosity cut a little deeper, the upshot of 
such ‘simplification is not only frustrating, but often positively disquieting. 
The number of questions raised in one’s mind by these accounts far exceeds those 
which are acceptably settled; and it is not only the fairness and objectivity 
of individual proceedings and their results but sometimes even the general 
judicial methods and the whole climate in which important criminal trials take 
place in the United States which tend to be thrown into doubt. 

Fortunately, there is no reason to assume that the picture offered in these 
Notable American Trials must be taken, as the blurb suggests, as “ typifying 
the administration of justice in the United States.’ Or should it? 


H. A. HAMMELMANX. 


Das ScmwrrERISCHE PATENTRECHT. Kommentar ZUM BUNDES- 
GESETZ BETREFFEND DIE ERFINDUNGSPATENTE VOM 25. JUNI 1954. 
Dz. Ruporr E. Brux and Dr. Mauro M. Peprazzint. [Bern: 
Verlag Stampfli & Cie. 1957. Band 1, pp. 511. Price DM. 79,—.] 


Tue Swiss Patent Law of June 25, 1954, has made necessary a commentary to 
replace that in two volumes of R. Weidlich/E. Blum of 1984-86. The present 
commentary has been newly written, the first of its four volumes having 
appeared in 1957 and the second volume is due in 1959. 

A perusal of the published ‘volume covering the first sixteen articles (out of 
a total of 118) shows that the work will be of value both to the academic 
exponent of principles and to the specialist, whether lawyer or patent agent. 
The authors have not limited themselves to line by line comments on the various 
articles but have discussed past developments, present theorles and their 
estimate of future trends over a wide range of subjects in relation not only 
to Swiss law, but also to that of other countries, especially Germany.- The 
commentary is thus to some extent a work of comparative law, although, as 
one would probably expect, the standards of comparison are continental and 
occasionally American (U.S.) but not British. Very full references are given 
to periodic literature (e.g, Gewerblicher Rechtsschutz und Urheberrecht) and 
the bibliography runs to nine pages. 

It is a pleasure to refer to this volume owing both to its excellent printing 
and get up, and to the clarity of its writing. 

Specialists will awalt the second volume with some impatience. 


L. A. Errwoon. 
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SzcunrrIES FoR Bankers’ ADVANCES. ' By James Mones HOLDEN, 
LL.B., PH.D., A.I.B., Barrister-at-Law. Second Edition. [Lon- 
don: Sir Isaac Pitman & Sons, Ltd. 1957. xxxii and 860 pp. 
with index. 85s. net.] . 


Ir 1s not surprising that a second edition of this exceedingly useful work, has 
been called for already, after only three years from its first appearance. So 
much of the practical business of banking is concerned with security work 
that, even allowing for the fact that the technical side is looked after in the 
legal departments of the banks, every responsible bank officer is the better 
for a sound grasp of the rules underlying it and this is just what Dr. Holden 
provides for him in these pages. 

The book was very favourably mentioned in the Review on its appearance 
(see Vol. XVII, p. 495) and since no substantial changes have been made this 
edition does not call for detailed comment. Further reflection and no doubt 
the suggestions of readers and reviewers have enabled Dr. Holden to make 
a large number of welcome improvements however. We may note as typical 
of these the three additional disadvantages of using land as a security for 
bank advances which are mentioned and discussed at the end of Chapter I. 
These additions, together with a number of references to recent decisions, add 
up in the aggregate to no less than seventeen pages of text which is a sufficient 
indication that this edition is a good deal more than a mere reprint. 

C. 


Overseas TRADE CORPORATIONS. By Dav R. STANFORD, M.A., 
LL.B., of the Middle Temple, Barrister-at-Law. [London : 
Sweet & Maxwell, Ltd. 1958. xx and 889 pp. 85s.] 


Tus, the first of the new series of British Tax Review Guides, is a useful and 
well-written account of the new status of Overseas Trade Corporations created 
by the Finance Act, 1957. As Mr. Stanford frankly emphasises in his Preface, 
the information at present available is wholly theoretical, Nevertheless he 
has produced a valuable book, not least because full use has been made of the 
guidance to the likely practice of the Revenue given in the Commons’ debates. 
The book has been broadly conceived and deals with all relevant aspects of 
company: taxation, including double taxation. It should enable the reader to 
understand clearly both the nature of the problem sought to be solved by the 
new legislation, the attempted solution, and the likely advantages and disadvan- 
tages in each case of the status of Overseas Trade Corporation. Both he and 
the publishers are to be congratulated upon nee met a pu need 
so promptly and efficiently. 
"L. C. B G. 


Pram TALES FROM THE Counts. By W. J. Dosw, rn.p. [Edin- 
burgh: W. Green & Son, Ltd. 1957. 286 pp. 25s. net.] 


VoruxEs of professional reminiscences are either remarkably good or equally 
bad. This collection comes into the good category, although the scales some- 
times oscillate uncertainly. 

The reader should er be deterred by the turgidity of the first thirty or 
80 pages. Sheriff Dobie left his papers unrevised; a friend has carried out 
some revision of the text, but unfortunately the first chapter is stil rather 
woolly. 

The sheriff plays a part in the administration of Scots law analogous to 
that played by a combination of county court judge and recorder. The role, 
perhaps, is less unusual when it is recalled that not infrequently a county 
court judge is also chairman of a county quarter sessions. Sheriff Dobie’s 
experience lay not only in the civil and criminal law; he sat in a rural area 
and later as sheriff-substitute in Glasgow. 
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The English lawyer will find, interspersed among what may be called the 
usual and customary anecdotes, some interesting details of the life of bar 
and bench beyond the border. When the book has got into its stride and 
recovered its second wind, Sheriff Dobie is revealed as a delightful and 
courteous author. 

e. ALLISTER LoNSDALE. 


CoPYRIGHT AND Fim. By Axx Liapsere, Professor of Law at the 
Lund University, Sweden. [Carl Bloms Boktryckeri A-B. 
1957. Price not stated.] 


"luis review is based upon an abridgment in the German language of the 
above work which was published in the Swedish language in the year 1957. 
It is not easy to gather from the abridgment what is the size of the original 
work, but it appears to be divided into nine chapters or parts and to be 
concemed with a very full examination of the law of copyright both in 
Sweden and elsewhere as it applies to cinematograph films. 

An examination is first made of the history of the development of films 
and of the law relating to films both in the Berne Convention as it has been 
modified from time to time and in the laws of individual countries. Then 
there is an examination of the basic principles of copyright to see how these 
are applicable in the case of a work such as a film. The usual basic principles 
are displayed, namely, whether copyright protection is given because it is a 
natural right of property or because it 1s in the interest of the community to 
encourage authors and artists or because it is a personal right of authors which 
ought to be protected under any proper system of law. Then there are the 
considerations that copyright protection is not given to ideas but only to 
ideas in a concrete form, but on the other hand it is not given to subject-matter 
which is in the realm of technical or industrial invention. These problems 
also have an important bearing on who is to be treated as the author of a 
film. If one takes the view that one is protecting property rights in the 
completed work which is partly the result of ideas and partly the result 
of technical performance, then one may take the view that the film company 
is the proper person to be treated as the copyright owner. On the other 
hand, if one takes the view that all that should be protected is something in 
the realm of drama, literature or art, then one may take the view that the 
relevant author is the script writer or perhaps the director and a different 
System may result. 

It will be recollected that in English law until the Act of 1956, cinemato- 
graph films were protected either as dramatic works or as photographs, 
but that the Act of 1956 for the first time confers copyright on films as 
such and gives the copyright to the person by whom the arrangements 
necessary for the making of the film are undertaken. In theory, therefore, 
we have passed from the second to the first notion of copyright protection 
above referred to. On the other hand, having regard to the contractual 
arrangements which film companies are always careful to make, it may 
be doubted whether any practical difference has arisen. No real difficulty 
has ever arisen in this country as to the ownership of copyright in films and 
indeed, until very recently, and then in rather special circumstances, there 
has been no reported case of infringement by film of film. The usual type 
of case is where a film is alleged to infringe copyright in a book or play. 

The work under review, however, has obviously dealt with these basic 
underlying aspects of the law with the greatest completeness, dealing 
separately with the law in different countries as expressed in statutes and 
as stated by textbook writers. It would appear that this matter has not 
hitherto received great attention in Swedish law and no doubt a work of this 
kind is of local valug although its completeness would appear to be such 
that it will be of interest to anyone able to read it in the original. 
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There is an annexe dealing with the draft Copyright Bill newly issued 
by the Swedish Copyright Committee in which comment is made upon the 
provisions of the Bill from the point of view of the matters dealt with in 


the book. F. E. Skoxz James. 


Tur Evements or Estrate Duty. ,By C. N. BzarmE, L.B., 
Barrister-at-Law. Second edition. [London: Butterworth & 
Co. (Publishers), Ltd. 1957. xxviii and 190 pp. 27s. 6d. net.] 


Tug late Dr. A. Farnsworth, in Volume 16 of this Review, welcomed the 
first edition of this book which, as its title shows, does not seek to compete 
with the standard works on the subject but to act as an introduction for 
students to one of the most complex parts of the law. Now, precisely five 
years later—an appropriate period in view'of the subject-matter—a second 
edition has been called for by the many changes in estate duty law during 
this time. i 

Most of the important statutory changes, all of which have been success- 
fully incorporated in the book, have been made by the Finance Act, 1954. 
They include modifications in the law relating to the valuation of shares in 
controlled companies on an assets basis (pp. 91-95), the application of reduced 
rates of duty on the agricultural scale to industrial hereditaments, machinery 
and plant (pp. 116-117), exemptions from aggregation, i.¢., certain life policies 
in which the deceased never had an interest (pp. 121-122) and unsettled 
property not exceeding £10,000 (pp. 122-123), and the alteration in the scale 
of rates of duty (p. 114 and appendix). The effect of section 88 of the 
Finance Act, 1957, dealing with inter vivos gifts which have “ disappeared,” 
ig effectively summarised at pp. 47-48. The only statutory provision less 
happily incorporated primarily concerns property law and occurs on p. 19, 
where the unaltered statement of the rule as to commorientes would, I think, 
be taken to represent the joint effect of the statutes referred to, ie, the 
“Law of Property Act, 1925, s. 184 as amended by section 1 (4) of the 
Intestates’ Estates Act, 1952,” which, of course, it does not. 

The activity of the courts in relation to estate duty is reflected in numerous 
amendments to the text and no relevant decisions seem to have been 
overlooked save, perhaps, that on p. 41 the phrase “extinguishment. . . by 
way of gift" should have been altered in view of the Court of Appeal's 
observations (differing on this point from the court below) in Re Stration’s 
Deed of Disclaimer [1957] 2 All E.R. 594. 

There are one or two printer's errors: “established” instead of “establish” 
on p. 60 (carried over from the first edition); section 1 (b) instead of section 
2 (1) (b) on p. 70 (12 lines from bottom); and “Y " on p. 148 should be “ A.” 
Further on p. 42 it would seem that note 7 should refer to section 58 (1) (b) 
not section 54 of the Law of Property Act, 1925. 

Generally, however, an excellent students’ text-book has been well brought 
up to date. Moreover the learned author is to be congratulated on the rare 
feat of reducing the length of the text in the.process. 

Parr H. Perrrr. 
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PARLIAMENTARY PRIVILEGE AND THE 
BILL OF RIGHTS 


Tue letters in which the London Electricity Board, through their 
solicitors, Messrs. Sydney Morse & Co., threatened to institute 
proceedings for libel against the Rt. Hon. George R. Strauss, M.P., 
in respect of statements made by him in a letter addressed to a 
Minister of the Crown, set off a train of events which has posed 
some of the most interesting and important constitutional problems 
of this century. Among the issues that have arisen have been the 
proper interpretation of Article 9 of the Bill of Rights and a group 
of almost forgotten eighteenth-century statutes, the implications of 
the relationships between M.P.s and members of the public and 
M.P.s and Ministers, the difficulties caused by the restricted 
character of ministerial responsibility to Parliament for the activities 
of the boards administering nationalised industries, and the connec- 
tion between privilege of Parliament and privilege in the law of 
defamation. In the course of the controversy the House of 
Commons twice broke new ground, first by seeking an opinion from 
an outside body on a question relating to the extent of its own 
privileges, and secondly by disagreeing with a report of the Com- 
mittee of Privileges. And lurking in the shadows all the while lay 
the ghosts of Stockdale and the men of Aylesbury. 


Tue COURSE or EVENTS 


On February 8, 1957, Mr. Strauss, a former Minister of Supply, 
wrote to the Paymaster-General (representing the Minister of Power 
in the House of Commons’), complaining of the manner in which 
the London Electricity Board, one of the area boards constituted 
under the Electricity Act, 1947, invited tenders for the purchase 
of their scrap metal. He mentioned that he had an indirect personal 
financial interest in the matter inasmuch as his own firm had as a 
1 The Minister of Power, Lord Mills, was a member of the House of Lords, 


and the Paymaster-Ggneral was given the duty of answering m the Commons 
for matters relating to the Minister's department. 


405 
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subsidiary a firm of non-ferrous metal merchants. He asserted, 
inter alia, that this subsidiary, “‘ together with everyone else in the 
industry," considered ‘‘the behaviour of the London Electricity 
Board a scandal which should be instantly rectifled," and that 
* strong suspicion has been engendered throughout the trade, by 
the behaviour of the Board.” ? The Minister replied to the effect 
that the matter was one of day-to-day administration and, as such, 
the responsibility of the Board,’ and that it would be brought to 
the attention of the Chairman of the Board. There followed corre- 
spondence and an interview between the Chairman of the Board and 
Mr. Strauss. On March 27, 1957, the Board's solicitors wrote to 
Mr. Strauss informing him that unless he withdrew and apologised 
for allegations he had made proceedings for libel would be instituted 
against him on behalf of the Board and its purchasing officer. The 
Board considered the reply to this letter to be unsatisfactory and 
on April 4 its solicitors wrote to Mr. Strauss's solicitors notitying 
them that a writ would be served the following week. 

On April 8 Mr. Strauss complained in the House of Commons 
that the letters in question were calculated to impede him in the 
performance of his parliamentary duties and constituted a breach of 
the privileges of the House. The Speaker having ruled that a prima 
facie case of breach of privilege had been made out, the House 
ordered that the matter be referred to the Committee of Privileges.* 

On October 80, 1957, the Committee of Privileges issued its 
report. Its conclusions, adopted by a majority, were as follows *: 


(a) In writing his letter of February 8 to the Paymaster- 
General “Mr. Strauss was engaged in a ‘proceeding in 
Parliament? within the meaning of the Bill of Rights of 1688 ” 


sic]. 

* (p) The London Electricity Board in threatening by the 
letters from themselves and their Solicitors to commence pro- 
ceedings for libel against Mr. Strauss for statements made by 
bim in the course of a proceeding in Parliament are threatening 
to impeach or question the freedom of Mr. Strauss in a Court 
or Place outside Parliament, and accordingly the London 
Electricity Board and their Solicitors have acted in breach of 
the Privilege of Parliament. 

* (c) The opinion of the Judicial Committee of the Privy 
Council should be sought on the question whether the House 
would be acting contrary to the Parliamentary Privilege Act, 
1770, if it treated the issue of a writ against a Member of 
Parliament in respect of a speech or proéeeding by him in 
Parliament as a breach of its Privileges.” 


3 The relevant correspondence is published as an appendix to the Fifth Report 
from the Committee of Privileges for 1956-57 (H.C. 305 of 1956-57, vii-xvi). 

3 For an account of sone powcTs and responsibilities in relation to the 
nationalised mdustries, see Griffith & Street, Principles of Administrative Law 
(2nd ed.), 270-294. See also Erskine May, Parliamentary Practice (16th ed.), 
861 


4 568 H.C. Deb. 819-822. 4 
5 H.C. 805 of 1956-57, para. 19. 
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It recommended also that the matter should again be referred to 
it when the opinion of the Judicial Committee of the Privy Council 
had been received. 

When the question was next brought before the House of 
Cqgamons the motion was not that the House agree with the Com- 
mittee of Privileges in its report but that an address be presented 
to Her Majesty requesting her to make a reference to the Judicial 
Committee of the Privy Council in conformity with conclusion (c) 
of the Committee of Privileges. The Leader of the House, Mr. 
R. A. Butler, in moving the motion, affirmed his view that the 
House was master of its own privileges but said that it was 
important for the House to have the benefit of the opinion of the 
highest legal authority on the interpretation of statutes affecting 
those privileges before deciding upon their extent. Although a 
substantial minority of members took the view that the House 
ought to determine the whole question without assistance from 
outside, the motion was carried, on a free vote, by 164 votes to 
106. 

It must be made clear that in resolving to seek a special 
reference to the Judicial Committee under section 4 of the Judicial 
Committee Act, 1888,7” the House was not impliedly surrendering 
its historie claim to the exclusive right to determine the ambit of 
its own privileges. The opinion of the Judicial Committee would be 
merely advisory and would in no way be binding on the House. 
Moreover, the House reserved to itself the power of decision on the 
issues raised by conclusions (a) and (b) of the Committee of Privi- 
leges—issues that involved difficult questions of law—and asked 
for a special reference only on one narrow point of statutory inter- 
pretation. Nothing in the procedure adopted could reasonably be 
construed as detracting from the resolution of 1887* in which the 
House proclaimed the doctrine, which it has never &bandoned, that 
it had “the sole and exclusive jurisdiction to determine upon the 
existence and extent of its privileges and that the institution or 
prosecution of any action, suit or other proceeding, for the purpose 
of bringing them into discussion or decision before any court or 
. tribunal elsewhere than in Parliament," was “a high breach of 
such privilege." 


5 579 H.C. Deb. 897-898 (December 4, 1957). 


On two previous occasions the Crown has made special references to the 
Judicial Committee at the request of the House of Commons for opinions on 
the interpretation of statutes imposing particular disqualifications for sitting and 
voting in the House: Re Sir Stuart Samuel [1918] A.C. 514; Re Rev. J. G. 
MacManaway [1951] A.C. 161. In each case the House adopted the opinion 
of the Judicial Committee. The House could have decided these cases entirely 
by itself in accordance with its rivilege to provide for its own constitution. 
The character of the special rekreis ın the Strauss case was somewhat 
dıfferent, for the House was seeking advice on the estent of one of its 
privileges as distinct from the proper application of a privilege of unquestioned 
scope to a particular case. 

Commons Journals (C.J.) (1887) 418-419. 


E 
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In accordance with the address presented by the Commons, the 
Crown made an Order in Council referring to the Judicial Com- 
mittee the question whether the House would be acting contrary 
to the Act of 1770 if it treated the issue of a writ against an M.P. 
in respect of a speech or proceeding by him in Parliament es a 
breach of its privileges. On May 7, 1958, the Judicial Committee 
answered this question in the negative. The House resolved that 
the Judicial Committee's opinion, togetber with the previous report 
of the Committee of Privileges, be referred to the Committee of 
Privileges.!? 

In a brief report, issued on June 24," the Committee of Privi- 
leges recapitulated the conclusions arrived at in the earlier report, 
and observed that it did not conceive it to be its duty to review 
them. It went on to recommend that in view of the special 
circumstances of the case, which was the first arising out of a 
letter from an M.P. to a Minister that had come before the Com- 
mittee, and bearing in mind that no proceedings had in fact been 
taken, the House should take no further action in the matter. A 
motion was moved by the Leader of the House on July 8 that the 
House agree with the Committees of Privileges in their reports. ™ 
On a free vote, the motion was defeated by 218 votes to 218 °; and 
an amendment moved by Mr. Herbert Morrison to the effect that Mr. 
Strauss's letter of February 8, 1957, was not a proceeding in Parlia- 
ment and that the letters from the Chairman of the Board and the 
Board's solicitors did not, therefore, constitute a breach of privilege 
was carried. The Board subsequently announced that in view of 
the Commons debate they had decided not to proceed with tbeir 
intended libel action against Mr. Strauss, but that they were free 
to reconsider their decision in the light of changing circumstances. 
They had also asked the Minister of Power to arrange for an 
independent inquiry to be held into the subject-matter of the 
allegations made by Mr. Strauss, and the Minister had agreed to 
this request.!* 


AnTICLE 9 or THE Buu or RicHts 


Before examining the opinion of the Judicial Committee and the 
implications of the resolution passed by the House of Commons, 
we may consider a fundamental legal problem on which the Judicial 
Committee made no pronouncement because it was not within the 
terms of the order of reference and which was hardly discussed at 
all in the Commons debates. Article 9 of the Bill of Rights provides 


® Re Parliamentary Privilege Act, 1770 [1958] A.C. 881; Omnd. 431 (1968). 

10 589 H.C.Deb. 1058 (June 17, 1968). i 

11 H.O. 227 of 1957—58. 

12 The debate is reported in 591 H.C.Deb. 207-846. 

13 Oniy twenty-eight Government supporters voted for the motion, and only 
eleven Labour members voted against it. 

14 The Times, July 11, 1958, p. 8 
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That the freedom of speech, and debates or proceedings in 
Parliament ought not to be impeached or questioned in any 
court or place out of Parliament. 
Leaving on one side for the present the question of the meaning 
of ** proceedings in Parliament," what construction should be placed 
oe . 
on Article 9? 

There is no doubt that Article 9 is primarily declaratory of the 
privilege of freedom of speech in Parliament. That privilege had 
already been affirmed by Parliament in Strode’s Act, 1512,15 in 
which it was laid down that suits against members of Parliament 
for “ any Bill, speaking, or declaring of any matter concerning the 
Parliament, to be communed or treated of, were * utterly void 
and of none effect"; and in Eliot’s case the courts had accepted 
that words spoken in Parliament could not be dealt with out of 
Parliament.*° To this extent the privilege declared by Article 9 
means that no person may be convicted in criminal proceedings or 
have judgment awarded against him in civil proceedings in respect 
of any speech made by him in Parliament or in respect of his 
participation in any other form of proceedings in Parliament. The 
most important application of the privilege is to invest with absolute 
privilege in the law of defamation words spoken in either House 
and before committees of either House." Article 9 implies also 
that a member who abuses his privilege of freedom of speech may 
be called to account and subjected to disciplinary sanctions by the 
House of which he is a member.** It implies, further, that certain 
forms of interference committed by persons outside the House with 
the freedoms enshrined in the article may properly be treated by the 
House, in the exercise of its collective privilege, as a breach of 
parliamentary privilege. Attempts to sway or impede a member’s 
conduct in the House by means of bribery, molestation or intimida- 
tion ?? ean clearly be treated as breaches of privilege. But does it 
follow that the House may properly treat as a breach of privilege 
the bringing of an action, or the threat to bring an action, against 
a member im respect of words or conduct that fall within the pro- 
tection afforded by Article 9? The House of Commons has in the 
past acted on the assumption that the institution of legal proceed- 
ings against persons other than members of the House in respect 
of statements protected by Article 9 is a breach of its privileges,?° 


15 4 Hen. 8, c. 8. This was more than a privilegium. 

16 (1668) 8 Bt.Tr. at 204 f. See also Lake v. King (1680) 1 Saund. 181. 

17 Bee Dillon v. Balfour (1887) 20 Ir.L.R. 600; Goffin v. Donnelly (1881) 6 
Q.B.D. 307. Absolute privilege in the law of defamation also extends ex 
necessitate to the proceedings of those colonial legislatures to which the lez 
et consuetudo parlamenti does not apply: Chenard £ Co. v. Anssol [1949] 
A.C. 127 at 155-134; see also Gipps v. MoEihons (1881) 9 N.8.W.L.R. 18 
(privilege attaches to the fug of notice of a parliamentary question). 

18 Bee Erskine May, op. cit. (16th ed.), 58. 

19 Cf. R. v. Richards. ez p. Fitzpatrick and Browne (1955) 92 O.L.R. 157. 

20 As m Gee's Case, oy (1693-97) 599, 698-699 (committal for contempt for 
instituting action for libel agamet petitioners ın respect of defamatory words in 
petition lodged by*them with the House), and in Phillips’ Case, C.J. (1845) 


ap ntm 
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and it would certainly have been prepared to regard the institution 
of legal proceedings against a member in such circumstances as an 
a fortiori case." And it is impossible to deny that Article 9 of the 
Bill of Rights is capable of bearing this interpretation. 

However, neither assumptions nor explicit declarations made 
by the House of Commons with respect to the extent of its 
own privileges can be accepted as conclusive. The Jaw and custom 
of Parliament are part of the general law of the land. The courts 
reserve to themselves the right to determine, in a proper case, 
whether a claim to parliamentary privilege is well founded, and 
they have unequivocally rejected the claim made by the House of 
Commons ** to be the sole interpreter of the extent of its own 
privileges. In the result, as every student of constitutional law 
ought to know, *' there may be at any given moment two doctrines 
of privilege, the one held by the courts, the other by either House, 
the one to be found in the Law Reports, the other in Hansard, 
and no way of resolving the real point of issue should conflict 
arise." * In the last resort it is open to the House to impose its 
own view by committing to prison persons whom it claims to have 
violated its privileges and by abstaining from specifying in the 
warrant for commitment the facts alleged to constitute the breach 
of privilege or contempt, as when it committed Pemberton and 
Jones, two judges of the King's Bench, for overruling a plea to 
the jurisdiction of their court," when it committed Stockdale and 
his solicitor for bringing actions (which were successful) against 
Messrs. Hansard,” and when it committed the Sheriff of Middlesex 
for executing the lawful judgment of a court **; but the successful 
imposition of one point of view is not to bc equated with an 
authoritative declaration of the law. Dramatic conflicts of this 
character have not arisen in recent times, partly because both 
Houses have shown greater forbearance in asserting their views and 
partly -because the courts have trodden warily when questions of 
parliamentary privilege have arisen incidentally before them. 


672, 680, 696-697 (bringing of an action for slander against a witness for 
evidence given by him before & committee of, the House adjudged a breach of 
privilege). 

21 The fact that the House has not declared us institution of such proceedings 
to be a breach of privilege for over a century is indicative only of its self- 
restraint. Cf. conclusion (b) of the Committee of Privileges in the Strauss 

_ 0886; see p. 466, ante, 

33 Bee p. 467, ante. 

13 See esp. Stookdale v. Hansard (1889) 9 A. & E. 1, and for an early leading 
case, Benyon v. Evelyn (1664) O.Bndg. 824 at 880-881, 838. 

?4 Keir & Lawson, Cases in Constitutional Law (4th ed.) 195. 

35 Aliter if the gure for commitment are specified and they do not disclose 


any facts which can reasonably be construed as constituting a breach of privi- 
lege or contempt: R. v. Paty (1704) 2 Ld.Raym. 11065 at 1114, per Holt 
65.; Burdett v. Abbot (1811) 14 Bast 1 ati 100—151; Stockdale v. Hansard 


(ante) A 169; Sheriff of Middlesex's Case (1840) 1 A. & E. 278 at 289-290. 
as Jay v. T. ham (1689) 12 St.Tr. 829. 
av Erskine May, op. cit. (16th ed.), 160-161. 
38 Sheriff of Middlesex’s Case (supra). 
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Nevertheless, ‘‘the old dualism remains unresolved ??*, and a 
lawyer may be pardoned for preferring the view maintained by the 
courts that neither House can be conceded the right to ‘f make a 
matter one of privilege simply by declaring it to be so.” 3° 

There appears to have been no case decided since 1689 in which 
a Court has expressly recognised that the institution of proceedings 
for defamation against a member of either House in respect of & 
matter covered by Article 9 is & breach of parliamentary privilege. 
If, as we have suggested, the views of the House of Commons on 
this question cannot be accepted as conclusive, the problem may be 
reviewed as if it were res integra. Let us suppose that X sues Y, 
an M.P., for defamatory words used in the course of what was, in 
Y’s submission, a proceeding in Parliament. Y may invoke the 
inherent jurisdiction of the court to stay the proceedings on the 
ground that they are an abuse of its process, or take out a 
summons to have service of the writ set aside, or enter a conditional 
appearance and ask the court to strike out the pleadings on the 
ground that they disclose no reasonable cause of action. The action 
may therefore never come to trial, and if it does the court may 
dismiss it on the ground that the words complained of were 
absolutely privileged. But in any event it will and must determine 
in the first instance whether it has jurisdiction over the matter. 
As Patteson J. observed in Stockdale v. Hansard,” 


every court in which an aetion is brought upon a matter 
generally and prima facie within its jurisdiction, and in which 
by the course of the proceedings in that action, the powers 
and privileges and jurisdiction of another court come into 
question, must of necessity determine as to the extent of those 
powers, privileges and jurisdiction . . . 
The court will not hold its hand merely on the strength of a bare 
assertion by the defendant that he is protected by privilege, or 
on a certificate given by the Speaker to that effect,?? or even on 
the strength of & resolution passed by the House that the con- 
tinuance o$ the proceedings will be a breach of its privileges; nor 
will it consider its jurisdiction to be ousted if the House resolves 
to commit the plaintiff and his legal advisers for breach of privilege. 
Indeed, by refusing to recognise any right claimed by the House 
to prejudge the issue and by insisting on their own right and duty 
to determine independently the preliminary jurisdictional] question, 
the courts may be regarded as asserting by implication that it would 
be improper for the House to take any punitive measures against a 


39? Erskine May, op cit. (16th ed.), 173; Re Parliamentary Privilege Act, 1770 
[1958] A.C. 881 at 854. 

39 Erskine May, op. cit. (16th ed.), 171. 

31 Cf. Chaffers v Goldsmid [1894] 1 Q.B. 186. 

32 (1889) 9 A. & E. at 208; see also Anson, Law and Custom of the Constitution, 
i (5th ed.), 108—194. And see, in another context, Wilkinson v. Barking 
Corporation [1948] 1 K.B. 721 at 725, per Asquith L.J. 

33 Contrast the procedure prescribed by s. 1 of the Parliamentary Papers Act, 
1840. ° 
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party having recourse to them, no matter whether the defendant 
is or is not protected by Article 9. On the other hand, according 
to the conception of privilege hitherto maintained by the House of 
Commons it would be a breach of its exclusive privileges not merely 
for a plaintiff to institute legal proceedings in respect of a matter 
which, in its opinion, was protected by Article 9 but also for a court 
to undertake the preliminary inquiry into the question whether, in 
point of law, the matter did fall within the ambit of Article 9, at 
least if the House had already pronounced its opinion on the 
matter?*; so that the proceedings before the master or the judge 
would be coram non judice and unprotected by the immunities 
attached to judicial proceedings. This view is not, of course, an 
impossible one **; but its implications are remarkable. 
The problem under consideration may be approached by an alter- 
native route. Every breach of the privileges of the House of 
Commons is a contempt of the House. The House has an undoubted 
power to commit for contempt. This power is recognised as being 
justified on essentially the same grounds as the corresponding 
powers of superior courts of record.** It cannot seriously be argued 
that a judge of one of the superior courts could lawfully commit a 
person for contempt for having erroneously disputed his exclusive 
jurisdiction in another court otherwise than by way of appeal; the 
fact that no redress might be obtainable by a person thus committed 
is for this purpose irrelevant. That’ similar reasoning may be 
applicable to commitment by the House of Commons is suggested 
by the observations of the House of' Lords when remonstrating 
against the action taken by the Commons in committing the five 
Aylesbury voters who had had the temerity to sue their returning 
officer *7: 
If a man mistakes his case, in believing himself to have a just 
cause of suit when he has not; if he mistakes his court, by 
applying to an incompetent jurisdiction; he will fail of relief, 
and be liable to costs; but to no other punishment: he is not 
guilty of a crime, nor is it a contempt of the coyrt that has 
the proper jurisdiction. 

Nor would it be a contempt of court to bring an action in another 

court against a judge, or against parties, counsel or witnesses who 


34 And a forisori if the court erroneously determined that it had jurisdiction to 
hear the action on its merits. . 

35 Tt receives, perhaps, some colour of support from Strode’s Act to the extent 
that this Act declares proceedings against members in respect of their parlia- 
mentary conduct to be ‘absolutely void and of none effect”; but even 
assuming that these words are to be read in a strictly hteral sense, the 
question who 18 to judge whether the proceedings are valid has still to be 
answered. 

36 Bee esp. Burdett v. Abbot (1811) 14 Hast 1. 

37 Lords Journal (1702-04), 699, in an address to the Crown replying to a 
resolution of the Commons (C.J. (1702-04), 808). However, the Lords 
appeared to concede that it would be a breach of privilege to sue a person 
who was entitled to privilege of Parliament (L.J. (1102-05), 708, 708). For 
later developments in the controversy, see L.J. (1702-84), 707, 719—718. 
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had been engaged in the proceedings before him, in respect of words 
spoken which were, as a matter of law, absolutely privileged. 

It may further be argued that the bringing of an action for 
defamation against an M.P. in respect of words protected by Article 
9 does not involve the questioning or impeachment of any privilege 
of Parliament but involves an assertion that the particular words 
complained of do not fall within the scope of an admitted privilege. 
Even if the word “impeach ” is to be given the broadest possible 
construction that it was capable of bearing in 1689 and is to be 
understood as meaning “‘ impede, hinder, or prevent,” ** neither 
the House as a whole nor the member sued would be impeded in 
the exercise of freedom of speech, because if the words complained 
of did in truth fall within the protection of Article 9 the court would 
decline jurisdiction or would dismiss the action at the trial on the 
ground that the words were covered by absolute privilege. Finally, 
even if it is conceded that a breach of privilege may be committed 
when a court erroneously assumes jurisdiction in respect of a matter 
within the scope of Article 9, the threat to issue a writ, or the 
issue of a writ (although specially indorsed), cannot be construed 
as anything more than a measure preliminary to the assumption 
and exercise of jurisdiction. 

For the reasons already indicated, it is respectfully submitted 
that there is doubt whether, on the true construction of Article 9 
of the Bill of Rights, either House can properly treat the bringing 
of an action in the courts in respect of a matter covered by Article 
9 as a breach of its privileges. It must at once be conceded, how- 
ever, that formidable arguments can be deployed by those who do 
not share these doubts. Thus, it may be pointed out that the 
doubts here expressed have never been explicitly formulated in any 
judgment of a court; that they are the result of implications drawn 
from attitudes towards parliamentary privilege adopted by courts 
but rejected by the House of Commons; that the views of the 
House on these matters are at least as authoritative as the views 
entertained, «or supposedly entertained, by the courts and 
surely weightier than the possibly hazardous speculations of an 
academic lawyer. The House is entitled by the law and custom 
of Parliament to treat any encroachment upon its exclusive 
jurisdiction as a contempt and breach of privilege. Analogies with 
the concept of contempt of court are inapt; the concept of breach 
of privilege and contempt of Parliament is a larger one. In assert- 
ing its own view of privilege the House may come into conflict 
with the courts and may, indeed, fail to apply the law correctly; 
but the possibility of conflict is inescapable as long as the courts 
continue to maintain their views about jurisdiction in relation to 
matters of privilege and as long as there exists no tribunal des 
conflits to resolve these differences when they arise; and the highest 


38 A meaning, now obsolete, stated by the Oxford English Dictionary to have 
been in use in 1690. * i 
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courts may also err in law. If the jurisdiction of the courts in 
relation to a matter of privilege is wrongfully invoked, the House 
is no more obliged to stay its hand than is a court or statutory ° 
tribunal invested with exclusive jurisdiction over a class of issue 
when one of the parties brings an action in the High Court jn an 
attempt to have the issue determined there. In any event, in 
exercising its privilege the House will show restraint, particularly 
where in its opinion the judge has himself committed a technical 
breach of privilege. 

None the less, these arguments are hardly compelling, and the 
doubts persist. Moreover it is thought that the vital interest of 
both Houses and their members, and of the community as a whole, 
in the maintenance of the fullest freedom of expression in parlia- 
mentary proceedings, is well safeguarded in so far as the defence 
of absolute privilege precludes the bringing of successful actions or 
prosecutions for defamation in respect of statements made in such 
proceedings and equally efficacious defences preclude the bringing 
of successful prosecutions for other offences alleged to have been 
committed by virtue of such statements. It is not easy to see what 
useful public purpose is served by an assertion that the institution 
of such proceedings is a breach of parliamentary privilege. A 
person who is ignorant or stupid enough to institute proceedings 
that are clearly bound to fail is unlikely to be aware that he may 
be in breach of parliamentary privilege. Legal sanctions already 
exist against the litigious crank and the malicious prosecutor. The 
deterrent constituted by the threat of being adjudged guilty of 
breach of privilege and being subjected to humiliating and disagree- 
able sanctions is likely to be effective only against those persons 
(together with their legal advisers *') who honestly believe that they 
have been defamed on an occasion not protected by privilege but 
who apprehend that if they were to institute legal proceedings they 
might be held by the House to be guilty of a breach of its privileges 
even before the matter came to trial. And publice confidence in 
determinations made by the House in relation to questions of law 
affecting the rights of individuals outside the House is not enhanced 
by the knowledge that in investigating complaints of breach of 
privilege its Committee of Privileges does not necessarily examine 


39 One answer to this argument is that the claim made by the House goes far 
beyond a mere assertion that it is entitled to proceed with the determination of a 
matter assigned exclusively to it. For ıt clams the right to penalise a person for 
indirectly questioning what it claims to be its exclusive jurisdiction before & 
court which 18 under a legal duty to determine whether, as a matter of law, 
the House has exclusive jurisdiction. 

40 Perhaps the proposition that would command the most widespread acceptance 
would be that the House could properly proceed against a plaintiff or prosecutor 
for breach of its privileges after the courts had determined that the defendant's 
conduct was protected by Article 9. But this proposition also can be contested. 

41 Cf. the letter by the Chairman of the General Council of the Bar and the 
President of the Law Society, The Times, July 9, 1058? p. 11. 
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as witnesses those individuals whose rights are in issue “ and that 
it does not normally allow witnesses before it to be legally 
represented.“ 


Tue Act or 1770 


In presenting the address praying for a special reference to the 
Judicial Committee on the effect of the Parliamentary Privilege 
Act, 1770, the Commons were undoubtedly acting on the assumption 
that unless that Act had effected a partial or total repeal of Article 
9 of the Bill of Rights they would be justified in treating the issue 
of a writ against a member in respect of a proceeding by him in 
Parliament as a breach of privilege. But the Judicial Committee 
was not asked to express an opinion whether this implied assumption 
' was well founded, and made it clear that it was abstaining from 
doing so.* It was careful to limit itself to answering the question 
whether the House would be acting contrary to the Act of 1770 if 
it treated such a matter as a breach of privilege; and although 
certain passages in its opinion might be referred to in support of 
one or other of the contentions already discussed, they must be 
read in the light of its avowed intention not to pronounce on any 
other question of law. 

The Act of 1770 was the last of a series of four Acts—the others 
were passed in 1700,*° 1708 *' and 1787 **—that were designed to 
abridge and finally to abolish the privilege against being impleaded 
that members of both Houses had claimed for themselves and their 
servants. This privilege, which was first unequivocally asserted in 
the reign of Edward I,‘ originally rested on the principle that 


42 In the case under discussion no member of the London Electricity Board or 
of their firm of solicitors was called before the Committee of Privileges. Mr. 
Strauss was examined for a minute or two; the only other witness called was 
the Clerk of the House of Commons, who submitted a memorandum to the 
Committee. 

43 Though ıt has power to permit such representation and has occasionally used 
that power: Erskine May, op. ctt. (16th ed.) 139. In the present case the 
Attorney-Genefal, Bir EDDA Mannmngham-Buller, was a member of the 
Committee. On two of the main legal issues raised by the case he found 
himself in a minority of one, but on one of these issues his opinion was 
endorsed by the House. 

44 Re Parliamentary Privilege Act, 1770 [1958] A.C. 881 at 868. 

45 A passage at the top of p. 850 appears to support the view that the bringin 
of an action for defamation in respect of a speech in Parlament coul 
Eo be regarded as & breach of parliamentary ry prvilege; but this 1s offset 

other passages at p. 853 of the report, particularly by the reference to 
the inalienable mght of Her Majesty's subjects to have recourse to her 
courts of law for the remedy of their wrongs,’’ and also by the references 
at p. 854 to the unresolved dualism between the views of privilege entertained 
by the courts and the House of Commons. 

4* 14 & 13 Will. 3, c. 8. 

47 2 & 3 Anne, c. 18. 

48 Parhamentary Privilege Act, 1787 (11 Geo. 2, c. 24). 

19 Hatsell, Precedents oF Proceedings in the House of Commons (1818 ed.), i, 
7-8. No further instances appear until the reign of Edward IV (ibid., 89-43, 
48-51), and they are almost absent under the Tudors (ibid., 123-125). Under 
James I assertions qf the privilege became far more frequent (ibid., 176, 
et seq.). 
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persons attending Parliament should be free from molestation—a 
principle that now finds its primary: expression in the privilege of 
freedom from arrest in civil matters. The method of withdrawing* 
a suit from the courts on the ground of privilege was by the issue 
of a writ of supersedeas out of the Chancery, upon the recejpt of 
"which a court was obliged to stay its hand." But although the 
courts could proceed no further when a supersedeas had been 
received, it was doubtful how far the privilege against being 
' impleaded was well founded; and in Benyon v. Evelyn (1664) it 
was held, after a full review of the authorities, that “to file an 
original against a member of Parliament, sedente Parliamento, is 
lawful, and not against the privilege of Parliament." 5! Never- 
theless, each House continued to assert the privilege, and in the 
eighteenth century it was grossly abused by members in order to 
prevent their creditors from instituting or continuing actions for 
debt against them. This abuse was coupled with the still greater 
abuse of treating private civil wrongs committed by members of the 
public against members of either House and their servants as 
breaches of parliamentary privilege. 

The Acts of 1700, 1708 and 1787 restricted the classes of pro- 
ceedings and persons covered by the privilege and the times during 
which it was exercisable. Ultimately the 1770 Act was passed 5? 
to take away the privilege. Its preamble recited that the laws 
previously made for limiting the privilege of Parliament with respect 
to actions commenced and prosecuted when Parliament was not 
sitting had not been sufficient to obviate the delay of suits, whereby 
the parties had often lost the benefit of several terms. It went on 
to enact that “‘any person... may, at any time, commence and 
prosecute any action or suit in any:court”’ against any member 
of the Lords or Commons or any of their servants, or any other 
person entitled to a parliamentary privilege, and that “‘no such 
action, suit or any process or proceeding thereupon, shall at any 
time be impeached, stayed or delayed, by or under colour or 
pretence of any privilege of Parliament." The privilege of members 
relating to freedom of arrest was expressly saved. 


59 Under James I the Commons adopted the practice of ordering a letter to be 
issued under the Speaker’s hand for stay at trial. The courts were generally 
acquiescent, doubtless for fear of the authority of the Commons ateell, 
op. cit., i, 187), but ın Hodges v. Moor (1626) Latch 16, 48, 160 a court held 
that 16 was contrary to the judges’ oath to stay proceedings on receipt of such 
a letter; nothing less than a writ of supersedeas would suffice. 

51 O.Bridg. 324 at 333; approved by Holt C.J. m R. v. Paty (1704) 2 Ld.Raym. 
1105 at 1118-1114. 

52 For the immediate background to the Act, see Pornt, The Unreformed House 
of Commons, 1, 567-671; Holdsworth, History of English Law, x, 545, et seq.; 
Cobbett's Parlsamentary cane xvi, 974; Parliamentary Debates, 1768-71, 
191; Lecky, History of England, ii, 226-227; May, Constitutional History of 
England, ii, 18-74; Stockdale v. Hansard (1889) 9 A. & E. at 115-116, 128-1924. 
Compare also the first edition of Blackstone's Commentaries (1, 160—161) with 
the Afh edition, published after the 1770 Act (1, 165). © 
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This unfortunately worded Act was capable of bearing at least 
three distinct interpretations **: (i) that it repealed by implication 
*such substantive privileges as were embodied in Article 9 of the 
Bill of Rights; (ii) that it left intact the substantive privileges 
embqgied in Article 9, but took away the privilege against being 
impleaded at any time and in respect of every class of matter, 
including those matters covered by Article 9; (iii) that it referred 
only to the bringing of actions against members in their private 
capacities and had no effect whatsoever on such privileges as were 
embodied in Article 9. The Judicial Committee rejected the first 
and second interpretations "* in favour of the third. It arrived at 
this conclusion, which involved a limitation of the literal meaning 
of the general words used in the Act, by applying the mischief rule 
(though not eo nomine) and construing the Act of 1700, which was 
closely linked with the 1770 Act but more clearly expressive of 
Parliament’s intentions than the later Act "5 and nearer in point of 
time to the Bill of Rights. Unless the generality of the words used 
in the 1700 Act was to be cut down they would have the effect of 
abrogating or vitally impairing Article 9 of the Bill of Rights—a 
conclusion which could not lightly be reached. It may be observed, 
however, that passages in the 1700 Act which materially assisted 
the Judicial Committee in arriving at its answer to the question 
referred to it were not reproduced in the Act of 1770."° 


PROCEEDINGS IN PARLIAMENT 


When the House of Commons came to consider the opinion of the 
Judicial Committee and the reports of the Committee of Privileges 
there was no disposition on the part of members to question the 
correctness of the Judicial Committee’s views on the effect of the 
1770 Act; and most of the members’taking part in the debate were 
content to assume with the Committee of Privileges that if Mr. 
Strauss’s letter to the Minister was part of a proceeding in Parlia- 
ment, the Heuse would be entitled to treat the threat to issue a 
writ against him as a breach of its privileges. The question in 
issue was, in essence, whether Mr. Strauss’s letter could be said to 
fall within the ambit or the protection afforded by Article 9. The 
House was reminded that it was not open to it to create new 


53 The number may be increased if variant assumptions are made about the true 
interpretation of Article 9 of the Bill of Rights. Moreover, the interpretations 
listed are based on the assumption that the 1770 Act altered the law and did 
not merely declare existing law. 

54 The Judicial Committee was assisted by arguments addressed to ıt by the 
Attorney-General, aupporting an affirmative answer to the question referred, by 
Sir Frank Soskice, G.C., on behalf of the Treas Solicitor, supporting a 
negative answer to the question, and by Mr. Gerald Gardiner, Q.C., on behalf 
of the London Electricity Board, supporting an affirmative answer. 

55 Contemporary accounts of the parhamentary debates on the 1770 Bill are too 
selective to be of real value, but no reference has been traced to any supposed 
connection between the measure and the Bill of Rights. 

56 See esp. the passage’ referred to in the second paragraph of p. 350. 
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privileges for itself by extending its existing privileges, but that 
an existing privilege might properly be interpreted as applying to 
new situations. In their task of interpretation the House had little 
authoritative guidance. i 

. The immediate historical origins of Article 9 are clear enpugh. 
The article was directly related to the assertion in the Declaration 
of Right, 1688, that James II had violated the laws by 
** prosecutions in the Court of King's Bench, for matters and causes 
cognisable only in Parliament . . ." The only recorded instance 
of such a prosecution in James II's reign was that of Sir William 
Williams, Speaker of the House of Commons. In 1684 the Attorney- 
General had filed an information against him for criminal libel on 
the ground that, in the House of Commons and in pursuance of a 
resolution of the House, he had ordered to be printed and published 
a document defamatory of James, then Duke of York. In James’s 
reign Williams was convicted and fined for the offence. Dangerfield, 
the author and publisher of the document, was also convicted. 
The modern view is that the conviction of Williams was improper 
but that the conviction of Dangerfield was proper, inasmuch as 
Williams's order was a proceeding in Parliament, whereas Danger- 
field’s publication of the libel was an act done out of Parliament 
in pursuance of an order made by the House to do what was 
unlawful." That the mention of “ proceedings in Parliament ” in 
Article 9 was designed specifically to cover the type of act for which 
Williams was prosecuted is amply demonstrated by contemporary 
evidence.*? 

The meaning of the phrase * proceedings in Parliament has 
seldom been directly considered by the courts,*! but essentially the 
same question has arisen before them in a variety of contexts. 
Thus, the courts have recognised that each House has exclusive 
control over its own internal affairs, so that a decision by the House 
of Commons that a person duly elected as a member is not legally 
qualified to take his seat cannot be questioned in* the courts.*? 
Not every act done or word uttered in Parliament, however, falls 
within the exclusive jurisdiction of the two Houses. Criminal 
offences consisting of acts done within the precincts of either House 


57 Cf. Erskine May, op. cit. (16th ed.), 47. 

58 R. v. Dangerfield (1688) 8 Mod. 68. When the convicted defendant was return- 
ing from Tyburn, after having been whipped to there from Newgate, he was 
murdered by a Mr. Frances, a barrister, who was later hanged for the crime. 

59 Bee Stockdale v. Hansard (1899) 9 A. & E. 1 at 124-126, per Lord Denman C.J. 

80 See note to (1695) 18 St. Tr. 1870; extracts from the Commons Journals collected 
in the report of a Select Committee of the House ın 1771 (Committee Reports, 
ni, 11) and reproduced in O.J. (1810) 781; and Grey's Commons Debates, 
ix, 81. 

$1 But see Stockdale v. Hansard (supra) at 124-126, 184—186, 282-298. 

53 Bradlaugh v. Gossett (1884) 12 Q.B.D. 271. For a wide interpretation of the 
internal affairs of the House, see R. v. Graham-Campbell, ex p. Herbert 
[1985] 1 K.B. 594. ° 
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appear to be, in general, cognizable by the courts. Defamatory 
statements made by one member to another in the course of private 
* conversation in the precincts of the House;** or contained in a letter 
posted by a member of the public to an M.P. in the precincts of the 
Houge," are not protected by the absolute privilege that attaches 
to proceedings in Parliament. On the other hand, a transaction 
that takes place wholly or partly outside the precincts of Parlia- 
ment may be so closely related to a proceeding within its precincts 
as to form part of it and so to fall within the ambit of Article 9. 
In Ea p. Wason* it was held that a magistrate was right in 
refusing to issue an information against two peers and another 
person for conspiracy to deceive the House of Lords by false state- 
ments, although the conspiracy was presumably alleged to have 
been formed outside the precincts of the House. Again, the 
suggestion made by the Select Committee on the Official Secrets 
Act, 1989, that & member will be protected by privilege when he 
* sends to a Minister the draft of a question he is thinking of 
putting down or shows it to another member with a view to 
obtaining advice as to the propriety of putting it down or as to 
the manner in which it should be framed ” *' is likely to command 
general assent. And according to & very recent Speaker's ruling a 
letter written by a member to & Minister at the latter's request to 
supply further information in connection with a question already 
put down by that member on the Order Paper is also protected." 
But this is not to say that every letter written or passed on by 

a member to a Minister in the general course of his parliamentary 
activities can reasonably be construed as forming part of pro- 
ceedings in Parliament. The 1939 Committee leaned far in the 
direction of an unduly broad interpretation of the meaning of 
proceedings in Parliament when it referred with approval to a 
dictum by a Canadian provincial judge to the effect that a member 
was protected by privilege in respect of “f anything he might say 
or do within the scope of his duties in the course of parliamentary 
business." ?* This dictum was in fact delivered in the course of a 
dissenting judgment,” and the relevant dicta in the American cases 


63 Burdett v. Abbott (1811) East 1 at 128; Bradlaugh v. Gossett (supra) at 288; 
but cf. R. v. Graham-Campbell, ex p. Herbert (supra). 

64 Coffin v. Coffin (1808) 4 Mass. 1, a decision of strong persuasive authority. 

55 Rivlin v. Bıamkin [1958] 1 Q.B. 486 (though the reasons given for the 
decision in this case were very brief). See further, on communications between 
members of the public and M.P.s, Dickson v. Earl of Wilton (1859) 1 F. & F. 
419; R. v. Rule [1987] 2 K.B. 375. 

66 (1869) L.R. 4 Q.B. 578. 

sf H.C. 101 of 1988-90, para. 4. In actually giving notice of the uestion the 
member is undoubtedly protected: see Gspps v. McElhons (1881) 2 .8.W.L.R. 
18. 

68 591 H.C.Deb. 809-818 (July 14, 1958). 

69 H.C. 101 of 1988-39, paras. 6, 7. 

T0 Per O'Connor J. in R. v. Bunting (1885) 7 O.R. 524 at 563. In this case the 
majority of the Ontario Court of Appeal held (distinguishing Ez p. Wason 
(supra) ) that an ifdictment for conspiracy to secure & change of government 
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cited by the Committee are, when viewed in their contexts, even 
less persuasive.’1 The 1957 Committee, in purporting to adopt and : 
follow the arguments and reasoning of the 1989 Committee, leaned 
still further and arrived at the surprising conclusion that a member 
who writes a letter to a Minister criticising the administrationeof a 
nationalised industry is engaged in a proceeding in Parliament 
because “it is a reasonable possibility that he will seek an oppor- 
tunity to debate the matter in the House ” if he is dissatisfied with 
the answer he receives from the Minister or the appropriate autho- 
rity. This essay in liberal interpretation (which may have 
appeared to most members of the public, whose interests in the 
matter are not necessarily identical with those of members of 
Parliament, as illiberal interpretation) did not obtain the approval 
of the majority of the House. It would obviously be unreasonable 
to construe Article 9 as covering only ‘those classes of matters that 
were recognised as proceedings in Parliament in 1689. It would 
also be unreasonable to insist that no transaction can form part of 
proceedings in Parliament unless it consists wholly of statements 
or questions that are published in Hansard or of acts performed in 
the debating chamber during a sitting of the House. But in 
determining whether such a transaction is part of proceedings in 
Parliament one should have regard not to mere reasonable pos- 
sibilities but to the immediate intentions of the actor or actors 
and to the degree of proximity between that transaction and pro- 
ceedings that are taking place or are about to take place or have 
just taken place in the House. 


by bribing members of the provincial legislature was a matter cognizable by 
the ordinary courts and not in respect of a matter cognizable only by the 
legislature. 

71 In Coffin v. Coffin (1808) 4 Mass. 1, where it was held that a defamatory state- 
ment made by one representative to another in private conversation in the 
debating chamber was not absolutely privileged, Parsons C.J. said obiter (at 
27) that the privilege of freedom of speech and debate conferred by the 
Massachusetts Constitution extended to voting, the making ofewnitten reports 
‘tand to every other act resulting from the nature, and in the execution of, 
the office "; but the only illustrations he gave of such other acts (at 28) were 
the exercise of a representative's functions ın a committee of the House sitting 
outside the Represeritatives’ chamber and in a joint session of both Houses 
held ın the Senate chamber. In Kilbourn V. Thompson (1880) 108 U.8. 168 
the Supreme Court held that the U.S. House of Representatives had no power 
to commit for contempt, that the Serjeant at Arms was liable in damages for 
the execution of an order to commit for contempt, but that the members of the 
congressional committee who had given the order were not hable, having 
regard to the constitutional provision (Art. 1, s. 6) that ‘' for any Speech or 
Debate in either House, they shall not be questioned in any other place.'' 
Miller J., delivering the opinion of the court, quoted with approval Farso 
C.J.'s wide dictum in Coffin's case (supra) and added (at 204) that the 
constitutional provision extended ‘‘ to things generally done in a session of the 
House by one of its members in relation to the business before it"; but his 
only illustrations were the presentation of written reports by committees, the 
submission of resolutions and the giving of votes. The other persuasive 
authority referred to by the 1989 and 1957 Committees was merely an 
unsuccessful argument of counsel in Williams's case (ante). 


1? H,O. 805 of 1956-57, paras. 11, 12. : 
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Several difficult problems remain outstanding. "Wii a member 
bring himself within the protection of Article 9 if, when addressing 
& complaint to the responsible Minister, he notifies the Minister 
that unless he receives a satisfactory reply he will put down & 
quegtion on the Order Paper? If the complaint relates to the 
activities of a nationalised industry for which the Minister has 
general responsibility without being answerable at question time for 
matters of day-to-day administration, will it be enough to notify 
the Minister that in default of a satisfactory reply the member will 
seek to raise the matter in debate? If the answers to these ques- 
tions are in the negative—and it is open to the House to build up 
its own case-law on these matters, although its interpretations will 
not, of course, be binding on the courts—would it not be &ppro- 
priate to introduce amending legislation? The answer to this last 
question depends upon how far one considers the degree of legal 
protection at present accorded to M.P.s to conform with the require- 
ments of publie policy. "There is no real doubt that a complaint 
addressed by an M.P. to a Minister or an appropriate public body 
on an issue of publie concern, in the subject-matter of which the 
recipient has a sufficient interest, enjoys qualified privilege in the 
law of defamation; it is already settled law that qualified privilege 
attaches to statements as to alleged misconduct by persons holding 
positions of public authority made by members of the public to 
members of Parliament." Qualified privilege can be rebutted by 
proof of malice; but does the public interest require that members 
of Parliament should be granted a new privilege to make malicious 
statements with impunity about persons who may as a result incur 
detriment without having had any opportunity to answer, or even 
to know of, the defamatory allegations? M.P.s who are inspired 
by proper motives have little or nothing to fear. How much 
evidence is there that members of local authorities have been 
incapacitated in the performance of their duty to investigate abuses 
by the fact that they too enjoy only qualified privilege ? ™ 

The policy arguments in favour of according absolute privilege 
to such communications are by no means insignificant. It is often 
the public duty of an M.P. to make defamatory allegations about 
individuals and public and private bodies. These allegations could 
be set down on the Order Paper in the form of parliamentary ques- 
tions and would then be absolutely privileged; but this would some- 
times be distasteful, and it is unlikely that the object of criticism 
would invariably welcome the opportunity to engage in a public 
controversy. Complaints conveyed in letters to Ministers are, 
indeed, often not merely a preliminary to but a substitute for 
parliamentary questions. And the constitutional relationship 
75 Diokson v. Earl of Wilton (1859) 1 F. & F. 419; R. v. Rule [1987] 2 K.B. 

875. See also Harrison v. Bush (1855) b E. & B. 844 (memonal to Home 

Secretary calling for removal of magistrate). 


74 Bee letter to The Ti by Mr. Herbert Morrison, July 15, 1958, p. 9. And 
see generally Gatley on Ltbel and Slander (4th ed.), 224 et seq. 


Vor. 21 82 
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between a Minister and the board administering a nationalised 
industry may be such that a question on the subject-matter of a 
complaint against the board would be disallowed, so that the only 
practicable method of drawing the Minister's attention to the matter 
wil be by private communication with him. Again, if absglute 
privilege extends to communications between solicitor and client,” 
why should a corresponding privilege be denied to communications 
between M.P.s and Ministers? Moreover, although the non- 
malicious M.P. who had written a defamatory letter in the course of 
his duties could expect to succeed in his defence of qualified privi- 
lege, he could not feel completely confident of doing so, and he 
would in any event have to endure the vexation and expense 
attendant upon litigation. Finally, M.P.s not infrequently receive 
letters from constituents and other members of the public containing 
defamatory allegations which they deem it their duty to pass on to 
the responsible Minister, and it would be imposing an intolerable 
burden on them to expect them to carry out a preliminary investiga- 
tion into the complainant's private motives in every case. 

This last argument has & good deal of substance, and it suggests 
a possible line of approach to a satisfactory solution. On balance, 
it does not appear unreasonable to expect M.P.s to face up to the 
few hazards that beset persons who, are protected by qualified 
privilege, in so far as this defence relates to complaints initiated by 
themselves or adopted by them as their own on the basis of informa- 
tion supplied by others. Their lot could no doubt be ameliorated by 
minor changes in parliamentary procedure and practice, and it would 
perhaps be desirable to reconsider the present methods of securing 
parliamentary superintendence over the activities of nationalised 
industries. The financial risks arising from the possibility of being 
made defendants in groundless actions could be covered by policies 
of insurance. On the other hand, it would seem to be unjust for an 
M.P. who merely passes on to the responsible authority an 
apparently bona fide complaint received by him to be infected with 
the unsuspected malice of his informant. Whether, under the 
present Jaw, he would necessarily become thus infected is not at all 
clear ™; but it would be appropriate to dispel that doubt by legisla- 
tion. Legislation making it plain that the informant's motives 


15 The Court of Appeal has held that such communications do enjoy absolute 
privilege (More v. Weaver [1928] K.B. 520), but doubts have been thrown on 
this proposition by dicta in the House of Lords: see Minter v. Priest [1980] 
A.C. 558 at 574, 586. i 

76 Semble the malice of one joint publisher of a defamatory statement infects all 
the other publishers (Smith v. Streatfesld [1919] 3 K.B. ), but ıt is doubtful 
whether the same principle applies where the publisher is acting in a capaci 
distinct from that of the malicious author (see Longdon-Griffiths v. Smit. 
[1951] 1 K.B. 295; Gatley, op. cit. (4th ed.), 218, n. 5), thoug the publisher 
would not be able to plead the statutory defence of unintentional defamation 
(Defamation Act, 1952, s. 4 (1) (b), (6)). In a statement made on July 30, 
1958, Mr. R. A. Butler, the Leader of the House, said that he had been advised 
that a member forwarding s constituent's allegations would be protected pro- 
vided that he had himself acted in good faith (592 H.C.Ieb. 1970). 
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would not automatically be imputed to the member need not 
inevitably have the effect of absolving the member from respon- 
sibility in all circumstances; failure to make any reasonable ante- 
cedent inquiry into certain types of allegations might be construed 
as p of-malice on the member's part. 

it is decided to introduce legislation that will have the effect 
of enlarging, directly or indirectly, the immunities and defences 
available to members of Parliament in respect of legal proceedings," 
it is devoutly to be hoped that it will not be couched in language 
that is capable of being construed as rendering the erroneous institu- 
tion of such proceedings a breach of parliamentary privilege. There 
is a wide difference between the proposition that members of Parlia- 
ment must be endowed with far-reaching legal immunities and 
defences in virtue of their capacity and functions as members and 
the proposition that in any partieular case either House may 
properly treat the bringing of legal proceedings against a member 
who is, according to its own interpretation of the law, entitled to 
such immunities and defences, as a breach of its own privileges. 
The privileges of Parliament are those rights which are **abso- 
lutely necessary for the due execution of its powers." '* To assert 
a claim to a privilege to penalise members of the community who 
seek to have recourse to the courts of law for the rectification of 
their supposed wrongs is neither necessary nor desirable. 


S. A. DE Smrra.* 


77 It would appear that the present Government has no immediate intention of 
introducing such legislation; see 693 H.C.Deb. 1978. 

18 Hatsell, op. cit., i, 1, a passage adopted by Erskine May, op. cit. (16th ed.), 42. 

* Reader in Public Léw in the University of London. 


MALICE IN THE LAW OF TORTS 
I 


Mr. Justice McCarpre once complained about the word ** malice ? 
that it had been the subject of “a regrettable exuberance of 
definition.” * There can be little doubt that this complaint was 
justified. Despite the well-known division and discussion by 
Bayley J. of ** malice in fact and ** malice in law,” ? which can 
be taken as the starting point of modern analysis of malice, other 
judges have not hesitated to enlarge upon the possible meanings of 
malice, until it seems that there must be judicial authority for any 
or almost any meaning that a writer wishes to attribute to the 
word. However, these various interpretations can be grouped under 
four main headings: (1) spite or ill-will; (2) any improper motive; 
(8) the intent to do a wrongful act; (4) the intent to inflict injury 
without just cause or excuse. 

The use of “malice”? to mean spite or ill-will is early. It is 
quite clear that in this sense the word is being used colloquially, not 
as a term of art. *'Malice in common acceptance," said Parker 
C.J. in 1718? ''is a desire of revenge or settled anger against a 
particular person." A hundred years later, in a famous passage in 
Bromage v. Prosser, Bayley J. called this “ malice in fact?" and 
said it meant “ill-will against a person." The effect of later 
authorities was summed up by McCardie J.'s expression ** vindic- 
tive feeling. * When used in this sense, therefore, malice involved 
the desire to satisfy a personal grudge and thereby to benefit the 
person who acted from malice. 

But the older idea of vengeance, which as just seen involved at 
least emotional benefit to the malicious, person, tended in the latter 
part of the nineteenth century to become absorbed În a broader 
notion of any motive which was regarded as undesirable by the 
courts of approval and encouragement. As a result, ‘malice ” 
came to mean any improper motive. To quote McCardie J. once 
again, * the jurist . . . enlarged the layman's notion of malice." 5 
Thus in 1858 ° it was said that there was * express malice where 
a party animated by a desire for vengeance or other bad passion, 
chooses to inflict injury on another person. Lord Campbell’ spoke 


1 Br. Rly. Traffio and Electric Co., Ltd. v. O. R. C. Co., Ltd. [1992] 2 K.B. 260 
at p. 268. 

3 Bromage v. Prosser (1825) 4 B. & C. 247. 

3 Jones v. Givin (1718) Gilb. 186. 

4 Pratt v. B. M. A. [1910] 1 K.B. 244 at pp. 276-276. 

5 Ibid. 

* Re Nolan (1858) 22 L.T. (o.8.) 108 

7 Dickson v. Earl of Wilton (1859) IF. & F. 419 at p. 427 
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of ** any indirect motive, other than a sense of duty "; Erle C.J.* 
of * corrupt motive or any departure from duty ”; Crompton J.° 
of ** any improper motive,” and rejected the idea that malice meant 
“ merely spite." Coming to more modern times, in Balden v. 
Shogter ° Maugham J. called malice ** some dishonest or otherwise 
improper motive," which statement was approved and adopted by 
Harman J. in Loudon v. Ryder (No. 2).24 It seems clear that 
when malice was given this meaning it referred not to any desire to 
benefit the malicious person, however indirectly, but to the desire 
to inflict injury merely for the sake of inflicting such injury. Hence 
Evatt J.'s statement !? that malice meant ‘“ disinterested malevo- 
lence ” and the definition given by Holmes J. in 1894 ?? that malice 
meant “‘a malevolent motive for action without reference to any 
hope of a remoter benefit to oneself to be accomplished by the 
intended harm to another." This is & very different idea from the 
simple notion of spite or ill-will which was what malice meant for 
Parker C.J. and Bayley J. Yet it is not what they understood by 
* malice in law," even though some judges in the nineteenth 
century, for example, Baron Bramwell in Melia v. Neate,'* seem 
to have suggested that ‘‘ malice in law’? meant some kind of dis- 
interested malevolence. The confusion, it is suggested, results from 
the fact that in a sense this meaning of malice is an artificial 
meaning adopted by the courts for the purpose of law; but it is 
not the same as what may be described as the technical meaning 
of malice, to which Parker C.J. and Bayley J. gave the name 
** malice in law.” 

One of the meanings given to “malice in law” is the intent 
to do a wrongful act.** Though this looks at first sight more like 
a connotation used in criminal law, rather than the law of torts, it 
finds its way into cases of tort. Perhaps the most famous descrip- 
tion of malice in this sense is contained in the judgment of Bowen 
L.J. in the Mogul case.'* There he said that ‘‘ maliciously . . . 
means and implies an intention to do an act which is wrongful to 
the detrimefit of another. . . . The term ‘ wrongful’ imports in 
its turn the infringement of some right." But a second look at this 
description reveals that it is too full of words which themselves 

* Hibbs v. Wilkinson (1859) 1 F. & F. 608 at p. 610; Turnbull v. Bird (1861) 

2 F. & F. 608 at p. 524. 

* Hall v. Semple (1862) 8 F. & F. 387 at p. 857. Cf. also Clark v. Molyneuz 

(1877) 8 Q.B.D. 287 at p. 247 (‘‘ any wrong feeling ın a man's mind ""). 

10 [1933] Ch. 497. 

11 [1953] Ch. 428. 

1a McKernan v. Fraser (1981) 46 C.L.R. 348 at P 898. , 

13 " Privilege, Malice and Intent," 8 H.L.R. Í, reprinted in Selected Essays on 

the Law of Tort, 162, at p. 168. 

14 (1868) 8 F. & F. at p. 763: he called malice '' in law '' any undue or indirect 

15 Med Law Lexicon (1888) at p. 199. 

16 (1800) 23 Q.B.D. 598 at p. 619; cf. Lord Campbell '' a conscious violation of 
the law to the prejudice of another’’ (9 C. & F. 821) and Lord Lindley in 


South Wales Miners’ Federation v. Glamorgan Coal Co., Ltd. [1905] A.C. 
289 at p. 258. 
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require further analysis to be satisfactory. Indeed there is a much 
more frequently met definition of ** malice in law,” at least for the 
purposes of the law of torts. 

This is the description of malice as the intent to inflict injury 
without just cause or excuse. Parker C.J. in Jones v. Givin,said 
nothing about intention, but did say that malice as a term of law 
always excluded a just cause. It was Bayley J." who introduced 
the notion of intention when he called malice in law “a wrongful 
act done intentionally without just cause or excuse,” a phrase which 
as we shall see bristles with problems. But the language of Bayley 
J. was repeated or echoed throughout the nineteenth century !* and 
still seems to be favoured by the courts. Thus in Re Nolan™ in 
1858 malice was described as ** where a party in full possession of 
his faculties . . . chooses to commit injuries upon another without 
reasonable cause." The use of the' word “reasonable” is an 
interesting variant, although sometimes it has been said that malice 
and lack of reasonable cause are the same thing. But this must 
be a proposition of doubtful validity, at least in respect of the tort 
of malicious prosecution if nowhere else, though it can be said that 
lack of reasonable cause for a prosecution may well evidence malice. 
However the statement in Re Nolan illustrates how flexible the idea 
of malice in law became after Bayley J. However, his words were 
not forgotten, nor were those of Parker C.J. Collins M.R. in 
Read’s case ™ said that the action of the defendant in inducing a 
breach of contract by a combination to coerce X into dismissing 
the plaintiff because he was not a member of the defendant’s 
society was malicious or, he went on, “if the phrase be preferred 
* without just cause or excuse?." Later in his judgment he talked 
of “what might in given circumstances be ‘just cause’ or in 
other words suffice to negate malice.”?! More recently, in Jones v. 
Motor Surveys Ltd., Roxburgh J. referred to malice as the **wilful 
and intentional doing of damage without just cause or excuse’; 
and in 1955 the Court of Appeal ?? quoted with approval the words 
of Bayley J. and went on to say that “ intentionally? in Bayley 
J.’s definition referred to the doing of the act; it did not mean that 
the defendant meant to be spiteful, though sometimes, as for 
instance to rebut a plea of privilege in defamation, malice in fact 
had to be proved. 

After such a multiplicity of citations it is obvious that the 
subject of malice is complex. Perhaps the first comment that 


17 Bromage v. Prosser, supra, n. 2. 

18 e.g., by Littledale J. in M'Pherson v. Daniels (1829) 10 B. & O. 268 at p: 
272; Martin B. in Johnson v. Emerson (1871) L.R. 6 Ex. 829 at p.978. Cf. 
also Lindley L.J. in Stuart v. Bell [1891] 2 Q.B. 841 at p. 851: " every 
unjustifiable intention to inflict injury.” 

18 (1853) 22 L.T. (o.8.) 108. 

20 Read v. Friendly Socety of Operative Stonemasons [1902] 2 K.B. 782 at p. 
788. 

21 [1948] Ch. 252. n 

22 Jones Bros. v. Stevens [1955] 1 Q.B. 275 at p. 280. 
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should be made is that the law has developed so far from the 
elementary principles of the early nineteenth century that it has 
outgrown the old dichotomy initiated by Parker C.J. and Bayley 
J. between malice in fact and malice in law. Though at first sight 
the phrases have the attraction of simplicity and easy application, 
it nfust be clear from what has been said above that their apparent 
simplicity is a snare and leads to confusion. A different analysis 
is required in the light of modern cases, which, while repeating the 
old formulae, are really invoking them for new uses, which in turn 
require new expressions. The division I should like to suggest is 
between “improper motive’? and ‘wrongful and unjustified 
intention." " Both these ideas have evolved from the analysis of 
Parker C.J. and Bayley J.; but they go beyond it. What they 
involve must now be considered. 


II 


In the first place there is the notion of * improper motive ? which 
replaces the old idea of ** malice in fact." In determining that X 
has behaved “ maliciously ” in this sense a court is really saying 
that X's actions are what Judge Ormsby called, sixty-five years 
ago,” * morally reprehensible.” Deciding such an issue does not 
of itself conclude any legal issue; for it remains to be seen whether 
a “morally reprehensible ” act is. also an unlawful, i.e., tortious 
one. In this way questions of motive, which involve moral issues, 
come into the law of torts. ** Malice in fact,” even in the attenuated 
meaning given by Bayley J., involved considerations of motives 
and this was certainly true of later elaborations of Bayley J.’s 
expression. Hence Lord Collins’s remarks ** that '* without just 
cause or excuse " was not an equivalent of what the common law 
understood by malice, and that it would not be possible, in civil 
actions any more than criminal, to eliminate motives from the dis- 
cussion. In fact, both in criminal law and the law of torts, the 
courts have frequently determined issues on the basis of morals, 
despite jud?tial assertions to the contrary. This has been pointed 
out by more than one writer, particularly in America, where con- 
siderable effort has been made to elaborate some general theory 
of * malice which took account of motives. 5 The ** antiquated 
view ” as Prosser calls it,?* that malice, in the sense of motive, is 
irrelevant to- -tort liability, if it was correct in the time of Judge 
Ormsby, whose opinions Prosser was criticising, is certainly not true 
today. Recent developments, which will be discussed below, only 
emphasise the need for some general approach to the question based 
"upon the recognition of the importance of motive. 

23 “ Malice in the law of Torts '' (1892) 8 L.Q.R. 140. 

24 In Read's case, supra, n. 20. 

45 See, e.g., Ames, ‘Tort because of a Wrongful Motive" (1905) 18 H.L.R. 
411; Holmes, ‘Privilege, Malice and Intent" (1894) 8 H.L.R. 1; Terry, 


“ Malicious Torts ” (1904) 20 L.Q.R. 10. 
25 Prosser on Torts (@nd ed., 1955) at p. 21, n. 58. 
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Secondly, the idea of ** intent to inflict injury without just cause 
or excuse ” has undergone development which makes the expression 
* malice in law ? archaic and unsatisfactory, and suggests that an 
expression such as ‘‘ wrongful and unjustified intention " would be 
more helpful. The basic notion, it is true, can stil be foung in 
Lord Bowen's famous phrase?” which speaks of the intentional 
doing without just cause or excuse of what is calculated to damage. 
This indicates (1) that the theoretical basis of liability is intention, 
not motive (nor, it may be added, negligence), and (2) that there 
may be some instances in which the law, if it does not encourage 
at least does not penalise the intentional infliction of injury. But 
there is more to be discussed; for it is left to the courts to determine 
the division between such instances and others, to decide what is 
and what is not '* just cause or excuse ?; and this dividing line has 
so changed its position and shape in the last fifty to a hundred 
years that the whole subject needs re-examination. 

A preliminary point should be clarified at the very outset; this 
is the difference, in this context, between intention, which I take to 
refer to immediate ends or purposes, and motive, which I take to 
refer to ends or purposes beyond the immediately obvious. 
* Intention" as used by the courts, is really an originally 
unsophisticated notion of law, probably introduced when the law, - 
especially the criminal law, was too crude to be able easily to 
differentiate between motives in order to determine liability, and 
when the law of evidence was so rudimentary, for example by 
excluding evidence of the parties in civil actions and the accused in 
crime, that it was difficult to prove states of mind. At such a 
period in the history of English law it was easier to look at what 
X had done and infer from it (if necessary by use of the doctrine 
of “natural and probable consequences ") what had been the 
immediate end or purpose he desired to achieve, and then to say 
that X ‘‘ intended ” a certain result. Motive, being a subtler and 
more difficult notion, enters into the consideration of liability later 
on. Hence, possibly, it is not until late in the nineteenth century 
that it began to figure prominently in judgments; and it is not 
without relevance that it does so after the law has been changed 
so that parties in civil actions can give evidence, after which time 
comes Lord Bowen’s famous remark **'that “the state of a man’s 
mind is as much a fact as the state of his digestion." When this 
stage was reached it became possible to inquire into the ultimate 
ends or- purposes of acts intended by X. And so motive becomes 
more important at the end of the nineteenth century. However, 
there still can be found in cases in the early twentieth century, 
particularly those concerning interference with contractual relation- 
ships, language which suggests that motive is irrelevant to the 
determination of liability. This seems to have been stated as law 


37 Mogul 8.8. Co. v. p i Gow d Co. (1889) 28 Q.B.D. 598 at p. 618. 
38 Edington v. Fitamaurice (1885) 29 Ch.D. 459 at p. 483. * 
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first in Lumley v. Gye,” at a time when the analysis of Bayley 
J. and the later impressions of what “ malice ’? meant were in the 
air, and as late as 1905 in the South Wales case *° malice, in the 
sense of motive, was still excluded as an element of liability in such 
easeg But a year later?! Lord Davey drew a distinction between 
the effects of a bona fide belief and ** a malicious intention to spite 
and injure another without just cause." In 1915, in Larkin v. 
Long?* Lord Atkinson spoke of people acting ‘ maliciously,” by 
which he seems to have meant from an improper motive; and it is 
suggested that in recent times, in respect of this tort and others like 
it, earlier dislike of testing liability by reference to motive has 
begun to give way to a realisation that, as Lord Collins said in 
Read’s case, motive cannot be entirely eliminated from the 
discussion. 

But here an important difference between motive and intention 
must be noted. Motive, where it was accepted in the nineteenth 
century as being relevant, was (and is) only one among several 
determining factors necessary for deciding that liability in tort 
exists. For example, in defamation or injurious falsehood, or 
malicious prosecution, and possibly in some instances of nuisance, 
a number of facts or conclusions have to be determined before it 
ean be said that the defendant is liable. Motive is only one of these 
facts or conclusions. And it is a matter of fact. On the other 
hand, intention (in the sense in which that expression is being used 
in this essay) is a question of law. It is not just a factual element 
in the determination of liability: it is the essential legal element 
upon which turns the issue of liability. Thus where the law says 
that there is no just cause or excuse for intentionally inflicting harm, 
then there is tortious liability. By contrast, an improper motive 
for acting in a way which causes harm is not of itself and of neces- 
sity tortious. For the act which causes harm may not, as & matter 
of law, be regarded as a wrongful act. Thus, as will be seen further 
below, in the absence of an improper motive (i.e., without the act 
in question béing done maliciously), it is unlikely that there will be 
the intention to cause harm without just cause or excuse. But 
there may be an improper motive (i.e., ‘í malicious " conduct) 
without, in law, an intention to cause harm without just cause or 
_ excuse, and, therefore, without there being any liability. For 

example, claiming a debt, at an awkward time for the debtor, 
however maliciously done, and however harmful, is not tortious. 
Nor is maliciously but lawfully giving notice to a servant; nor 
_ maliciously prosecuting someone where there is ‘‘ reasonable and 
probable cause" for the institution of proceedings (though malice 


29 (1853) 2 E. & B. 216. 

30 South Wales Miners’ Federation v. Glamorgan Coal Co., Ltd. [1905] A.O. 
289 at p. 246, per Lord Macnaghten. ! 

31 Denaby and Cadeby Main Colheries Lid. v. Yorkshire Miners’ Association 
[1906] A.C. 884 at p. 400. 

33 [1915] A.O. 814 at p. B26. 
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may negative such reasonable and probable cause); nor maliciously 
bringing a civil action against someone, however ill-founded the 
action be **; nor maliciously publishing a damaging but true state- 
ment about someone (though there may be criminal liability); nor 
maliciously expelling a boy from school when the expeller, egg. & 
headmaster, has the power to do so.** Whether acting maliciously 
in these or other cases that could be suggested should be tortious 
is a matter for debate: but at the moment the courts have not said 
that it is. They have restricted the operation of malice in this sense 
to certain well-known instances, though, as will be seen later, there 
are indications that they may be beginning to extend the operation 
of ** improper motive.” 

Thus an important practical difference can be found between 
motive and intention. *''Improper motive” is a question to be 
determined by consideration of the evidence, whereas ‘‘ intention " 
(as here used) is an artificial or technieal notion of law, which 
depends partly upon the subjective desires of the defendant, partly 
upon the objective policy of the law. ‘‘ Intention *' for our purposes 
is not merely * desire " or ** aim ”: it is also the absence of legiti- 
mate excuse for action: intention as here used is really an elliptical 
way of saying “intending to cause harm without what the law 
considers to be just cause or excuse." Intention as interpreted by 
the courts can be considered an objective idea, dependent upon 
current conceptions of what is just and unjust, lawful and unlawful, 
whereas motive is subjective in that it turns upon the more shifting 
foundations of what individuals at any given time feel or think is 
desirable, particularly in social and economic questions. Hence for 
two reasons the courts in England at any rate (though in the 
United States, as Prosser points out,?5 the courts have not been so 
loth to investigate motives), have felt more inclined to base liability 
upon the objective notion of intention. In the first place, they were 
thus able to some extent to avoid entanglement with changing con- 
ceptions of what was desirable in economic relationships, particularly 
those involving trade unions; secondly, by the use ‘of the test of 
intention they could exercise greater’ control over liability than by 
the use of the subjective test of motive which, at least until recent 
times, would have to be left to juries, upon whose ability to deter- 
mine difficult questions of moral and legal policy English judges 
do not always seem to have placed great reliance. 

However, the courts in the past have allowed motive to play 
some role in the determination of liability in tort. Apart from the 
well-known cases where motive is relevant as an ingredient in such 
liability it seems clear that motive is very relevant to determine 


33 Though there seem to be exceptional cases, 6.g., bankruptcy, or winding up 
petitions, in which such an action will lie: see Quartz Hull Cons. Min. Co. 
v. Eyre (1888) 11 Q.B.D. 674; Harper and James, Law of Torts (1966) Vol. 
1 at p. 826. 

34 Hunt v. Damon (1980) 46 T.L.R. 579. 

35 Prosser on Torts at p. 22. 
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whether the necessary intention is present in some if not all cases. 
An improper motive can possibly prove the intention to inflict 
injury without just cause or excuse. Moreover, the motive of a 
party is indicative of whether the law does, or, in a matter that 
is reg integra, whether the law should consider that such a party 
has acted with what amounts to “a wrongful and unjustified 
intention.” 

If this is accepted, and it will be discussed and illustrated in 
greater detail later in this essay, then it is possible to express the 
present importance and use of malice in the law of torts in this 
way: 

(i) Malice as denoting ‘“‘ an improper motive ” can be part of 
the plaintiff’s original case, e.g., in malicious prosecution. 

(ii) Malice, i.e., any improper motive, can be a reply to the 

defendant's defence, e.g., in some instances of defamation. 

(ii) Malice in the sense of * improper motive ” can be used to 

evidence the existence of malice in the sense of “a wrongful 
and unjustified intention." 


In cases (i) and (ii) malice only raises issues of fact: proof of malice 
of itself or in combination with proof of other facts concludes the 
legal issues. In case (ii) proof of improper motive still leaves open 
the legal question whether there is the relevant intention. 


TII 


So long as the common law was concerned with injuries resulting 
from a direct or indirect physical contact with a person or his 
property, states of mind were not very important for the determina- 
tion of liability. Even the development of negligence in the 
eighteenth century did not involve the consideration of the defen- 
dant's state of mind so much as the assessment of the legal quality 
of his acts or omissions in the light of how the jury thought & 
reasonable man would have behaved. However, the development 
of defamatioi and of similar actions, such as malicious prosecution, 
which were concerned with attacks on reputation and character 
rather than with financial loss, began to make it necessary for the 
courts to investigate the defendant's state of mind at the time he 
committed the acts complained of. Possibly the reason for this 
was the reluctance by the courts to impose liability for injury to 
something other than the safety of a person or his property without 
proof that there was a conscious and deliberate desire to inflict the 
harm in question. If this had not been done, then the courts would 
have had to allow actions more or less when the jury wished; the 
history of defamation in the eighteenth century shows how the 
courts reacted to such a possibility. Hence the search for some 
test whereby liability for harm caused to someone otherwise than 
by an attack upon his personal safety or the safety of his goods 
could be restricted? In this way, as a result of such search, it 
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became settled that certain acts, if accompanied by malice (which 
as already seen came to mean ‘fan improper motive," or as 
McCardie J. put it at a later date,** ** a motive which the law does 
not approve) gave rise to liability. However, the problem was 
to determine which acts if done maliciously should be regarded as 
unlawful. Out of this development in the importance of the idea 
of malice there arose another problem. Were there some acts 
which, because they caused injury to others, could result in 
liability without proof of malice?; or was malice essential to all 
forms of liability which did not rest upon either one of the older 
forms of action, such as trespass, or the more recently developed 
action on the case for negligence? To some extent, and in more 
modern terms, having regard to the abolition of the forms of action, 
this problem has still not been authoritatively settled. 

There are instances in respect of which it is now clear that it 
is the defendant’s act plus his malicious state of mind, his improper 
motive, that together give rise to liability. As eventually worked 
out by the courts these instances were really cases of the abuse of 
a legal power to act. Indeed, in one particular instance— 
defamation—the underlying juridical nature of such liability has 
been made explicit; for proof of ‘‘ express malice," i.e., improper 
motive, overcomes a plea of privilege or fair comment (which is 
akin in nature if not form to privilege): and such pleas are 
assertions of a legal power to act, which are therefore defeated by 
proof of abuse, i.e., malice. For reasons of policy it was decided 
at various times by common law or statute that certain claims of 
privilege, i.e., certain assertions of legal powers, could not be 
overcome by accusations of malice, however successful: they were 
absolute. Apart from defamation, the instances in which malice 
is relevant to liability have been so developed as to make it neces- 
sary for the plaintiff to plead and prove malice at the very outset 
of his case. But these differences in burden of proof are of no 
importance for the purpose of the present discussion. In all these 
kinds of liability, defamation, injurious falsehood, málicious prose- 
eution, and nuisance (of which more will shortly be said) the 
plaintiff's claim is really one of ** abusive use of rights," as it is ` 
sometimes called, but ** abusive use of legal powers ” as it should 
properly be called. But such language, as Planiol suggested," is 
really logomachy. The very questions in issue are: what is an 
abusive use of legal powers? when does such an abusive use take 
place? The substitution of “‘ malice ° or f*acting maliciously ? 
is not very helpful. For since malice here means “ an improper 
motive," the questions must still be.asked: what is an improper 
motive?: when is a motive improper? These are the questions 
which have been asked, and in broad outline answered, in the many 
eases concerned with the torts mentioned above; and it is not my 


36 Pratt v. B. M. A. [1919] 1 K.B. 244 at p. 276. 
37 Quoted by Walton in 22 H.L.R. 601, at pp. 608-504. 
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purpose to discuss those answers in detail. The subject of discussion 
in this essay is not so much the detailed meaning of ** malice” as 
the analysis and utility of the concept of malice and its place in 
the theory of torts. 

Ig this respect it is worth mentioning the importance of malice 
(i.e., motive) in nuisance.** For nuisance affords an important 
illustration of the way in which “‘ improper motive ” is related to 
the abusive use of legal powers and shows how cross-currents of 
judicial opinion about malice have caused considerable difficulty. 

It is often said, on the basis of such authorities as Mayor of 
Bradford v. Pickles,** that ** malice ” is irrelevant to the determina- 
tion of whether a defendant is guilty of nuisance. But, on the 
other hand, there are cases which seem to indicate that the 
defendant’s motive is one test of whether he is guilty of nuisance. 
For, if it is accepted that liability for nuisance depends upon 
whether the defendant’s use of his land was a ** reasonable user ? 
— which seems to be the law laid down by a number of author- 
ities *—the defendant's motive is very relevant to determine 
whether his use was reasonable. The confusion about Pickles’s 
case, it is suggested, results from forgetting the previous decision *! 
by the House of Lords (for reasons which are not relevant here, 
but may not be altogether unconnected with the importance of 
landowning) that the taking of water in such circumstances was 
an absolute legal power, which therefore excluded the possibility 
of defeat by proof of malice. But where there is no clear decision 
in favour of saying that a certain course of conduct comes within 
the scope of an absolute legal power, then it is open to a court to 
decide that such power as the law permits an occupier of land to 
enjoy must be exercised reasonably: hence the exercise of such 
powers for an improper purpose is tortious, i.e., a nuisance. That, 
it seems, is the explanation of such cases as Christie v. Davey *? 
and Hollywood Silver Fow Farm v. Emmett.“ The confusion 
about malice à propos nuisance has been caused by fluctuating 
views on what powers the law should allow occupiers of land; such 
fluctuation of opinions reflects the changes that have occurred in 
the general ideas of the community about the relations between 
occupiers of land whether inter se or in respect of non-occupiers. 
What is an abuse at one period is not at another; and vice versa; 
and in so far as the courts have not been forced to apply precedents 
strictly they have been free to give effect to the changes in current 


38 For a fuller discussion, see Fridman, ‘' Motive in the Enghsh Law of 
Nuisance,” 40 Virginia L.R. 583. 

39 [1895] A.C. 587. 

40 Bamford v. Turnley (1860) 8 B. & 8. 62 at p. 84; Gaunt v. Fynney (1872) 

. L.R. 8 Ch.App. 8; Ball v. Ray (1872) L.R. 8 Ch.App. 467; Sanders-Clark v. 
Grosvenor Mansions Co., Ltd. [1900] 2 Ch. 378. 

41 Chasemore v. Richards (1859) 7 H.L.C. 849 

43 [1898] 1 Ch. 316. 

43 [1986] 2 K.B. 468. ° 
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opinions about what occupiers should be permitted to do. This 
is no more mysterious, nor more unjustified, than what has 
happened in respect of liability for negligence. The difference lies 
chiefly in respect of the speed with which the courts have altered 
their opinions. Negligence, because of its greater immediate igapor- 
tance in the everyday business of the courts, has developed more 
quickly than liability for ‘‘ improper motives." But such develop- 
ment has been taking place. 

To such an extent is this true that it may well be that the 
utility of ** improper motive ” cannot be said to have been circum- 
scribed by the previously existing case law. For just as torts such 
as defamation and malicious prosecution were developed in the 
nineteenth century by the use of * improper motive," so it may 
well be that in the twentieth century * new’? torts, or, to put it 
for the moment more neutrally, new: forms of liability, may be in 
the process of emerging by the same means. It was said earlier 
in this essay that the courts have not yet said that whenever and 
in all cases where a person causes harm from an improper motive 
he will be liable in tort for such harm. They have not yet got to 
the stage of saying that whenever a legal power is exercised for an 
improper motive it will create liability. Indeed, Lord Atkin once 
said that it was impossible for the law to prevent all oppressive 
exercise of legal rights.** But there are indications that the courts 
are gradually moving in that direction, albeit slowly. 

Thus in the ** wrongful expulsion from trade union ” cases there 
are statements in judgments in this country * and Canada ** that an 
action for wrongful expulsion, at least if brought against union 
officials or others instrumental in procuring such expulsion (for 
against the union itself an action for breach of contract is maintain- 
able *"), should be based on the improper motive of those procuring 
the expulsion. It seems also that improper motive is important 
in cases of excess of jurisdiction by statutory tribunals**; or 
exceeding powers of arrest “°; or making a judgment ordering 
payment of money, as in the recent case of O'Connor v. Isaacs.*° 
Professor Street"! has denied the relevance of improper motive in 
cases of what he terms “ abuse of statutory powers." But it is 
suggested that the point is at least an open one, and if there is 
anything similar here to the torts already discussed which are 
well-established instances of what might be termed the “ abuse of 


44 Ware £ Dé Freville Ltd. v. M. T. A. [1991] 8 K.B. 40 at p. 91. 

45 e.g., Abbott v. Sullivan [1952] 1 K.B. 189 at p. 216 per Morris L.J. 

46 Tunney v. Orchard (1955) 8 D.L.R. 15 at p. 41 per Tritschler J.; but note 
the criticism of Rand J. in the Supreme Court of Canada: Orchard v. Tunney 
(1957) 8 D.L.R. (2d.) 278 at p. 280. 

47 Bonsor v. Musicians’ Union [1956] A.C. 104 

48 Abbott v. Sullivan [1952] 1 K.B. 189 at pp. 200-205 per Denning L.J.. 

49 See the Australian case, Trobridge v. Hardy (1956) 94 C.L.R. 147, 

50 [1956] 2 Q.B. 288. ; 

51 Law of Torts pp. 371-874. A 
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common law powers?! there is a good deal to be said by way of 
argument in favour of making improper motive relevant to such 
instances of liability. 

In this respect there is much to interest the private lawyer in 
the gecent case of Smith v. East Elloe Rural District Council,*? 
although thus far it seems only to have excited interest on the part 
of constitutional and administrative lawyers. The main point in 
the East Elloe case was whether judicial investigation of the 
validity of a compulsory purchase order made in respect of Mrs. 
Smith’s house was barred by the provisions of paragraph 16 of 


_ Part IV of Schedule I to the Acquisition of Land (Authorisation 


Procedure) Act, 1946. But it was said in the House of Lords that 
Mrs. Smith’s claim against the clerk of the council could nonetheless 
be brought despite the statutory bar to proceedings against the 
council itself and the Minister; and such claim was based on the 
ground that “‘the clerk knowingly acted wrongfully and in bad 
faith in procuring the order and its confirmation." It is difficult 
to see what Mrs. Smith’s cause of action could have been unless 
it is regarded as a claim for the abuse of a statutory power for 
some improper motive, just as the expulsion of a person from a 
trade union may be wrongful in that it is the abuse of a common 
law power (i.e., the power to expel a member) for some improper 
motive. In the course of a note on the case * Mr. H. W. R. Wade 
wrote that the House of Lords “ did not elucidate the conclusion 

. . that it was possible for an officer of the council to be liable 
in damages even though the order itself was valid. The conception 
itself is not an easy one, at any rate as applied to the appellant's 
claim which was for damages for trespass." But it was never 
decided whether the compulsory purchase order was valid; the 
decision was that it was unchallengeable—which may not amount 
to the same. Secondly, the appellant’s claim against the clerk 
was not framed in trespass. She claimed in trespass against the 
council, In respect of the clerk the appellant claimed: ** A declara- 
tion that he*knowingly acted wrongfully and in bad faith in pro- 
curing the order or confirmation thereof?" and damages. Unless 
it is suggested that the clerk was guilty of injurious falsehood, it is 
difficult to see what cause of action the appellant had apart from 
some general notion of abuse of right or rather of abuse of statutory 
powers, or privileges, for an improper motive. Yet Lord Simonds 
in the House of Lords suggested that she had a claim of some 
sort.^* 

These recent cases indicate that there is a growing conviction 
that acting from an improper motive should give rise to liability 
52 [1006] 2 W.L.R. 888. 

53 [1966] C.L.J. 145. 
54 [1966] 2 W.L.R. at p. 895; of. Lord Morton, ibid., at p. 807. From a report 
in The Times earlier this year of an appeal by Mrs. Smith to the Court of 


Appeal for trial by jury, 1t would appear that she is bringing an action against 
the olerk. ° 
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in tort in a greater number and variety of instances than were 
permitted in the nineteenth century. The scope of “ malice in 
this respect, at any rate, has been considerably widened. 

But “ malice " has become of even greater importance through 
the development of its other connotation, “a wrongful, and 
unjustified intention.” 


IV 


A convenient starting point for the discussion of the role of 
“ wrongful intention ” in the law of tort is Lord Bowen’s famous 
statement in the Mogul case that there is a cause of action when- 
ever one person intentionally causes damage to another without 
just cause or excuse. There can be little doubt that Lord Bowen 
went too far; his statement did not correctly represent the position 
of English law at the time he spoke; nor does it do so today, as 
Denning L.J. pointed out in Abbott v. Sullivan. Were it true the 
difficulties seen above would not have arisen. Doubtful cases could 
, have been decided on Lord Bowen’s principle. But Lord Bowen's 
statement was not entirely unfounded. In the nineteenth century 
there were instances when intentionally inflicting injury without 
just cause or excuse (or in the present writer's phrase “‘ acting with 
a wrongful and unjustified intention ?) did give rise to liability; 
and this is still true. Indeed the instances may well have multi- 
plied. The problem here, as with ‘‘ improper motive," has been 
that the courts have changed their minds about what is and what 
is not **wrongful" or ‘‘ just cause or excuse.” Rather than 
attempt to lay down any general principles they have been content 
to declare in individual instances whether what the defendant had 
intended was wrongful and unjustified, in the same way as they 
have been careful not to create any general idea of what is an 
improper motive. In this part of the law one of the main reasons, 
if not the main one, for this caution by the courts has been because 
in many of the instances in which wrongful and unjustifled inten- 
tion is the test of liability the law of tort has become what Prosser 
calls “a battlefield of the conflict between capital and labour, 
between business competitors and those who have conflicting claims 
in the economic struggle." 5* Onto that battlefield, courts in 
England have been reluctant to stray unless compelled. When 
they have entered that fleld they have taken care to limit their 
activities in it to what was absolutely essential, which, as with the 
parallel case of monopolies in the law of contract (where judicial 
avoidance of important issues led to the Restrictive Trade Practices 
Act), has compelled Parliament to intervene with a considerable 
amount of legislation regulating industrial life and providing for 
the settlement, and perhaps the avoidance, of industrial disputes. 


55 [1959] 1 K.B. 189. 
56 Prosser on Torts at p. 28. d 
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But the courts could not entirely avoid deciding some cases of 
economic conflict; and in deciding such cases ‘“ wrongful and unjust 
intention" was the test they used. The early cases," which in- 
volved physical acts of coercion or intimidation, could be dealt with 
without great difficulty. They could be looked upon as varieties 
` of trespass. But in later cases "* in which the coercion or intimida- 
tion took the form of economic interference, without physical 
manifestations, the simple rules of trespass were inapplicable; 
instead the more complex and subtle notions centring around the 
idea of intentional harm had to be used, just as in defamation and 
malicious prosecution more was required than the mere infliction 
of injury for liability to exist. Two important instances of liability 
illustrate the development; conspiracy, and inducing or procuring 
a breach of contract. 

The growth of the tort of conspiracy from the Mogul case"? 
to the Veitch case *° does not have to be retold here. The impor- 


' tant point for the purpose of this discussion is that the cases show 


how the courts had to create and nurture the flexible idea of 
“ acting intentionally and without just cause or excuse." In the 
- determination of when conspiracy was not actionable, through the 
operation of **just cause or excuse," two factors were relevant; 
first, the intention of the defendants, their state of mind. There 
has to be what the courts consider rightful, i.e., one which the 
courts can and should protect, as well:as one which the courts 
can regard as bona fide and not hypocritieel. 'The second factor 
is whether, in the light of the social and economie conditions 
surrounding the circumstances, the combination is justified. If the 
first factor involves the courts in permitting or proscribing states 
of mind, the second involves them in determining what acts they 
should permit. The Veitch case, while making ** wrongful and 
unjustified intention? the test, leaves it open to the courts to 
decide whether an intention is (a) wrongful and (b) unjustified, 
and seems to indicate that ** improper motive ” is relevant on both 
these issues." Indeed, although there seems to be a valiant effort 
on the part of judges and jurists to exclude ** improper motive ^ 
- from any effective operation in this part of the law, I would 
respectfully suggest that there is an affinity here with the instances 
‘of liability considered in the previous section of this essay. In 
_ other words, though men have the legal power to combine, such 

power may only be exercised with a rightful and justified intention. 


57 6.9., Garret v. Taylor (1620) Cro.Jac B67; Keeble v. Hiokeringill (1706) 11 
East 574n.; Tarleton v. McGawley (1798) 1 Peake 270. 

58 eg Lumley v. Gye (1858) 2 E. & B. 216; Bowen v. Hall (1881) Q.B.D. 

3 Temperton v. Russell [18908] 1 Q.B. 715. 

59 Mogul S.S. Co., Ltd. v. McGregor Gow d Co., Ltd. [1892] A.C. 25. 

60 Crofter Hand Woven Harris Tweed Co., Ltd. v. Veitch [1949] A.C. 485. 

*1 &,g., [1042] A.O. 485 at p. 443 (Lord Simon); p. 452, Lord Maugham; pp. 

71, Lord Wright. Cf. Hughes, ‘‘The Tort of Conspiracy " (1952) 15 

M.L.R. 200 at p. Fl. 3 


Vor. 21 88 


e 


` 


498 THE MODERN LAW REVIEW Vor. 21 


But improper motive destroys the legality of the exercise of the 
power: for improper motive, in the language of the Veitch case, 
shows that the intention of the conspirators is not bona fide, which 
must mean here that their intention is not rightful and justified. 
It is difficult to see how else than by proof of improper motiye it 
would be possible to show the necessary lack of bona fides which 
in turn would reveal that the conspiracy was entered into from a 
wrongful and unjustified intention; and the recent case of Huntley 
v. Thornton, it is suggested, supports this view; for the spite, 
the personal grudge of certain of the defendants, i.e., their improper 
motive, made them liable for conspiracy, whereas the desire to 
maintain union policy, a ‘f proper motive ?? on the part of the other 
defendants, was a good defence. 

Similar arguments, it is suggested, apply to the tort of interfering 
with contractual relations, which developed from Lumley v. Gye.*? 
It is true that in that case it was said that ** malice "— which seems 
to have been used in the sense of spite or ill-will—was irrelevant; 
it is true that some later cases have repeated this **: it is also true 
that the intention to procure a breach of contract, that is the 
knowledge of what one is doing, is the essential (apart from other 
points which do not arise here ^"). But, on the other hand, the 
courts have acknowledged that interference of this kind with con- 
tractual relations will not be actionable if it is not wrongful and 
unjustified. What determines these issues? Lord Lindley in South 
Wales Miners? Federation v. Glamorgan Coal Co.** referred to ** an 
intention to commit an unlawful act without reference to spite or 
ill-feeling.^ But when is an act unlawful or wrongful? Some acts 
are- clearly unlawful, or wrongful, or. involve what Lord Watson 
in Allen v. Flood*' categorised as ‘‘ illegal means ?; for example, 
the application of violence to persons,?* the commission of a trespass ' 
to goods, the use of fraud.” In such cases it may well be that 
the tort in question will not be inducing a breach of contract; 
liability can be founded on some other nominate tort. But where 
there is no such separate tort, where there is only persfiasion or the 
application of ** moral?" pressure to produce a breach of contract, 
how are the courts to decide whether the acts are unlawful or 
wrongful, or the means are illegal, if not by the use of the test of : 
* improper motive "? In other words, the power to persuade or 
influence others in respect of their contractual obligations is not to 
be exercised for an improper motive. If the restricted meaning 
*3 [1957] 1 All E.R. 284. 

*3 (1853) 2 E. & B. 216. ; 
** e.g., Lord Macnaghten in Quinn v. Leathem [1901] A.C. 495 at p. 510 and 

in the South Wales Case [1905] A.C. 239 at p. 246. 
€5 D. G. Thomson ¢ Co. v. Deakin [1952] Ch. 646. 

86 [1905] A.O. 280 at p. 255. 
67 [1808] A.O. 1 at p. 96. ! 
68 Tarleton v. McGawley (1798) 1 Peake 270. 
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of malice (i.e., spite or ill-will) is dropped, and the broader meaning 
of ‘‘ improper motive " adopted, it becomes possible to solve some 
of the difficulties of this part of the law. Such an explanation of 
the approach to this form of liability is supported by a considera- 
tion of Lord Davey’s undelivered but reported speech in Denaby 
and Cadeby Main Collieries, Ltd. v. Yorkshire Miners’ Association,’ 
the oft-approved judgment of Petersen J. in Hodges v. Webb,” 
and by cases such as Allen v. Flood itself (which, it is suggested, 
still leaves open the relevance of ** improper motive ”), Ware and 
De Freville, Ltd. v. Motor Trades Association ? and Brimelow v. 
Casson.'* In these cases the question was whether there was “‘ just 
cause or excuse" for the inducement of the breach of contract 
and this is only another aspect of the idea of ** wrongful intention." 


v 


These two instances of liability for a ** wrongful and unjustified 
intention " were cited as illustrations: they are not put forward as 
the only instances of such liability. It may very well be that some 
of the examples of liability for * improper motive ” discussed in an 
earlier section of this essay are struggling towards independent 
existence as torts of wrongful and unjustified intention. At the 
moment it is too early to say that the courts are prepared to 
recognise in the first place whether there exists an independent 
tort of intention (as Dean Wright has referred to it 7°), and secondly, 
if such a tort exists, whether the previously mentioned examples 
are instances of it. The present state of the law relating to malice 
may be compared with the state of the law of negligence before 
Donoghue v. Stevenson. We have at the present, first, instances 
where liability depends upon “ malice ? in the sense of ** improper 
motive **; secondly instances where the independence of “ wrongful 
and unjustified intention ’? as a basis of liability has been recog- 
nised; thirdly, the recognition that ‘wrongful and unjustified 
intention ” js connected with, is indeed founded upon, the notion 
of “ improper motive.” 7 

For these reasons, it is suggested (although the suggestion is 
by no means novel) that the term “ malice with its suggestions 


: of old controversies should be replaced by some similar terminology 


to that used in this essay. The ambiguity of * malice ” like that 
of the word negligence, prevents the proper analysis of the kinds 


71 [1906] A.C. 384 at P. 400, “a malicious intention to spite and injure another 
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T4 11994] 1 Ch. 302. Cf. also the rule of ‘‘ malice " (i.e., improper motive) in 
enticement of a spouse: see the remarks of Denning L.J. in Gottlieb v. Glesser, 
The Times, March D, 1955, cited by Devlin J. in Winchester v. Fleming 
[1957] 8 W.L.R. 1028 at p. 1027, n. 8. 

15 '' The English Law of Torts,” (1955) 11 University of Toronto L.J. 84 at 


. 87. 
16 Boo, e.g., Lord Mdugham in the Veitch Case [1942] A.C. 485 at p. 409. 
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of liability that have been discussed in the previous pages; and 
one result of faulty or impeded analysis is that development of 
the law is delayed and made more difficult. The old dichotomy 
between malice in fact and malice in law obscured rather than 
clarified the relationship between the two: and in a part of the 
law of torts where development is necessary and will become of 
greater importance in the future it is epestanly necessary to be able 
to analyse correctly. 

It would seem today that the ied for some kind of liability 


' based upon the intention to cause harm has been realised and 


`~ 


accepted by the courts; such acceptance, it is suggested, results 
from the development of society to a stage in which there is more 
scope for causing harm by acts which in themselves would not fall 
within the boundaries of earlier torts based upon committing 
physical assaults upon the person or property of others. Much 
more harm in these days can be caused by words of persuasion 
or encouragement, by speeches which end in resolutions and induce 
courses of action not in themselves amounting to trespasses, by 
using far-reaching statutory powers for perverted and undesigned 
ends. To cope with such instances the older kinds of action would 
bé and have been shown to be useless. Were there no new 
developments in the common law no remedy would be available 
for such harm. But the common law, as always, has shown itself 
to be sufficiently flexible to mould new actions out of the ideas of 
a former age. Just as with the development of negligence from 
the old action on the case to the new tort of negligence (which, 
despite the arguments of Dean Wright’ and Professor Seavey," 
the English courts seem to have recognised, in place of individual 
instances of liability for negligently caused harm), so with the old 
idea of ‘‘ malice, which, from being an element in certain forms 
of liability, has widened its scope in many ways, until it looks very 
much as though beyond such kinds of liability there is a new use 
for “‘ malice’? as the foundation of a “‘new’? tort of intention. 
Dean Wright does not agree that such a tort does ext, any more 
than there exists a tort of negligence: But, with all respect, it is 
suggested that, while the language of the judges sometimes allows 
of doubt and confusion, there is behind that language the evolution 
of the idea that, within the framework of the common law, a tort 
of intention should exist, can exist, and is beginning to exist.” 
^. G. H. L. Frmman.* 


T7 Op. ct., n. 75. ' 

78 Cogitations on Torts (1954) at pp. 24-95. ! 

7 For their very helpful criticisms and suggestions in the course of discussion 
I am greatly indebted to Professor Raphael Powell and Professor Dennis 
Lloyd. 

* Lecturer i in Law, the University of Sheffield. = 


COMPARATIVE OBSERVATIONS ON 
$ LEGAL EFFECTS OF 
COLLECTIVE AGREEMENTS: 


ALTHOUGH the problem of collective agreements has received 
attention from the ILO from the first years of its existence and 
resulted in 1986 in an important international study, it is only since 
the war, in the framework of a vast programme of standard setting 
in the field of industrial relations undertaken in 1947, that the 
International Labour Conference has been called upon to examine 
the question of international regulations on the subject. After 
having in 1948 adopted the Convention on the Freedom of Associa- 
tion and the Protection of the Right to Organise, which defined the 
essential guarantees which trade unions must enjoy both for their 
establishment and functioning, the Conference adopted in 1949 the 
Convention on the Right to Organise and Bargain Collectively. 
This Convention, now ratifled by 88 member States, mentions 
particularly that **measures appropriate to national conditions 
shall be taken where necessary to encourage and promote the full 
. development and utilisation of machinery for voluntary negotiation 
between employers or employers’ organisations and workers’ 
organisations with a view to the regulation of terms and conditions 
of employment by means of collective agreements." Two years 
later, in 1951, the Conference— wishing to give effect to this general 
principle—adopted the Recommendation concerning Collective 
Agreements. The aim of this Recommendation was to formulate a 
certain number of principles which appeared essential to promote 
the conclusion of collective agreements and to ensure their applica- 
tion, while, however, giving them sufficient flexibility to take into 
account the*diversity of national practices in existence making it 
possible to implement the provisions of the Recommendation in a 
great variety of ways and without having to follow a set pattern. 
It is quite clear from the first part of the Recommendation 
which provides that ** machinery appropriate to the conditions 
existing in each country should be established, by means of agree- 
ment or laws or regulations as may be appropriate under national 
conditions, to negotiate, conclude, revise and renew collective 
agreements or to be available to assist the parties ’’ in this regard. 
The Conference left the member States perfectly free to choose 
either the voluntary or the legislative method to encourage collective 
bargaining. One can take the view, however, that a certain 
emphasis has been placed on the voluntary method since it 


1 This article is based upon an address dehvered to the Labour Law Congress 
held in Geneva in 957. 
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is mentioned first, and more so when it is realised that this 
wording was agreed to at the second reading, for it was in this way 
possible to emphasise the importance of voluntary agreements in 
& field where the free consent of the two parties is definitely indis- 
pensable to the actual conclusion of a collective agreement. I,need 
hardly add that it was emphasised during the proceedings that the 
two methods were not mutually exclusive, and that they could on 
the contrary, in certain cases, usefully complement one another. 
The second part of the Recommendation contains a definition 
of collective agreements. For the purpose of the Recommendation 
the term collective agreement means fan agreement in writing 
regarding working conditions and terms of employment concluded 
between an employer, & group of employers, or one or more 
employers’ organisations on the one hand, and one or more repre- 
' sentative workers’ organisations, or in the absence of such organisa- 
tions the representatives of the workers duly elected and authorised 
by them in accordance with national laws and regulations, on the 
other." This is an extremely broad definition and one which 
covers the most diverse types of collective agreements. As far as 
the contents of collective agreements are concerned you will notice 
that there is no precise indication of which subjects are regarded 
as suitable for collective bargaining and which are not. The 
Recommendation simply states ** all agreements regarding working 
conditions and terms of employment." But if there is any one 
conclusion emerging from the examination of the content of collec- 
tive agreements (one which has been emphasised by various 
observers) it is that the field of problems with which they are 
concerned is becoming progressively larger. In fact, once the 
principle of collective bargaining is admitted, it will tend to be 
applied to the most diverse problems. But precisely because of 
the diversity of the questions dealt with, it would be very difficult 
to derive from & comparative examination of the contents of 
collective agreements a theoretical line of demarcation between 
those questions which are suitable for bargaining and those 
which belong exclusively to the domain of management. At 
a meeting of experts brought together by the ILO last year to 
examine problems concerning industrial and human relations 
several experts expressed the opinion that “‘ decisions relating to 
the management of the undertaking, the expansion of its activities, 
financing, marketing, type of production and other similar matters 
should be the sole responsibility of management and would not be 
proper subjects for collective bargaining." Other experts, however, 
emphasised that ‘‘if such decisions of the management had reper- 
cussions on job security, labour standards or wage rates, they 
should be the subject of joint examination between the employers | 
and the representatives of the workers." In this respect, certain 
American trade unions have pointed, out, for example, that it is 
illogical to hear management maintain that the demands of the 
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union are completely unreasonable and formulated without any 
regard for the impact on the cost picture, and on the other hand 
if the union suggests means by which its demands could be 
met—means having to do with price policy—to hear management 
reply to the union that this is not their business and that by 
offering such suggestions they are attempting to take over the 
business. It is indeed significant that in recent years there have 
been introduced into collective agreements an ever-increasing 
number of provisions which formally recognise the prerogatives of 
management. It has been said that this effort on the part of the 
managers to obtain recognition from the unions is as significant a 
social struggle as the earlier efforts of the unions to obtain 
recognition from the managers. 

In its third section the Recommendation deals with the effects 
of collective. agreements. It emphasises first that all collective 
agreements should bind the signatories thereto and those on whose 
behalf the agreement is concluded. The consequence of this is, 
on the one hand, that the employers and workers bound by a 
collective agreement should not be able to include in contracts of 
employment stipulations contrary to those contained in the collec- 
tive agreement, and on the other, that stipulations of such contracts 
of employment which are contrary to a collective agreement should 
be regarded as null and void and automatically replaced by the 
corresponding stipulations of the collective agreement. However, 
stipulations in contracts of employment which are more favourable 
to the workers than those prescribed by a collective agreement 
should not be recognised as contrary to the collective agreement. 
The Recommendation specifies that if effective observance of the 
provisions of collective agreements is secured by the parties thereto, 
the provisions that I have just mentioned should not be regarded 
as calling for legislative measures. Lastly, the Recommendation 
adds that the stipulations of a collective agreement should apply 
to all workers of the classes concerned, employed in the under- 
takings covéred by the agreement, unless the agreement specifically 
provides to the contrary. 

The fourth section of the Recommendation provides for the 
extension of collective agreements to all the employers and workers 
included within the industrial and territorial scope of the agreement. 
It adds that national legislation may make such an extension 
subject to certain conditions on which I do not wish to elaborate, 
since the extension of collective agreements is not one of specific 
items on the agenda of the Congress. 

In its fifth and sixth sections the Recommendation refers, first 
to the interpretation of collective agreements, mentioning that a 
procedure for the settlement of disputes arising out of such inter- 
pretation should be established either by agreement between the 
parties or by laws or regulations, then to the supervision of their 
application, stipulating that such supervision should be ensured 
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either by the employers’ and workers’ organisations which are 
parties to such agreements or by the bodies existing in each country 
for this purpose or by ad hoc bodies. 

The final concluding section of the Recommendation contains 
a number of provisions the object of which is to furnish goyern- 
ments with examples of legislative measures which may be eventu- 
ally adopted by their particular country. These measures relate 
to the publicity which should be given to collective agreements, to 
their registration or deposit and to the period of their validity. 

So much for the principles embodied in the Recommendation 
on Collective Agreements of 1951. It is clear that the Conference 
has confined itself to pointing out a'certasin number of objectives 
to be achieved without specifying the best way of attaining these 
objectives, for it must take into account the great variety in the 
different systems of collective agreements which reflect the diversity 
of ideas and practices peculiar to the different countries. 

This diversity is well known to all those working in this field. 
Is there in fact & common denominator between the various 
systems of collective agreements, and, if there is one, is it of & 
legal nature? It is a question worth asking. Recently, Mr. Blanc- 
Jouvan, Lecturer in the Faculty of Law at Grenoble, made a very 
interesting study on collective labour relations in the United States, 
after a year's sojourn in that country. He concludes this study 
with a striking observation: **It is evident," he writes, ‘that 
while comparison of the American and French systems of industrial 
relations might be suitable work for:an economist or sociologist, 
it cannot be so for a lawyer. The law of collective labour relations 
is too intimately bound up with the economie, social and political 
structures of each national community and these structures are in 
this particular case much too dissimilar for a comparison, either , 
of similarities or differences, to be made of the institutions existing 
in our two countries. The techniques employed indeed sometimes 
resemble one another, but one is forced to recognise that they do 
not apply to the same substance nor ‘are they used tb resolve the 
same problems." This opinion seems to me entirely justified. 
When it is recognised that by the term “ collective agreement ”’ 
one means, depending on the country referred to, either legal 
instruments or a widely differing scope of documents with no. 
legal effect in the real sense of the term and creating only moral 
obligations, one comes inevitably to the conclusion that it is not 
on the legal plane, or at least not on this plane alone, that 
a detailed comparative study of the systems of collective 
agreements can be usefully undertaken. 

A comparison from a legal point of view certainly has the great 
advantage of highlighting the considerable differences that exist 
between the various systems. We can see that differences appear, 
for instance, on the following points: . 

(a) The spheres covered by labour legislation and collective 
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agreements respectively. Their relative importance varies con- 
siderably from country to country and, as it were, inversely 
between themselves. The more labour legislation abounds, the 
more limited will be the number of points regulated by means of 
collegtive agreements. The inverse is equally true. The United 
States has, for instance, no legislation on paid holidays, but the 
question is dealt with by collective agreements. Similarly you can 
look in vain in that country for legislation on works councils such 
as exists in several European countries (France, Belgium, Germany 
and Holland) and interested circles are not greatly excited by the 
idea of such legislation; but observers have agreed that through the 
medium of collective bargaining United States workers have often 
obtained a genuine right to co-determination. 

(b) The substance of legislation concerning collective agree- 
ments, particularly in respect to the part played by the govern- 
ment in this field. Sometimes there is an actual legal obligation to 
negotiate on the part of the employer. Thus, in the United States, 
the Taft-Hartley Act provides ‘‘ it shall be an unfair labor practice 
for an employer . . . . to refuse to bargain collectively with the 
representatives of his employees, subject to the provision of section 
9 (a)? which stipulates that ‘‘ representatives designated or 
selected for the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such purposes shall be 
the exclusive representatives of all the employees in such 
unit. . . .?? In other countries no such requirement to bargain : 
exists, but the law provides, on the other hand, governmental 
assistance to encourage a bringing together of the viewpoints of 
parties. This is the case with joint committees in Belgium in which 
employers and workers of the same industry meet under the chair- 
manship of a third person appointed by the appropriate minister.? 
Again, there are countries where government assistance is supple- 
mented by & measure of supervision, in that the contents of 
collective agreements are submitted. for approval to the public 
authorities. * Such is the case in Holland. 

(c) The influence of collective agreements on individual work 
relations. The relevant laws usually provide that the provisions in 
the individual work contract which are less favourable than those 
of the collective agreement, must be considered null and void and 
automatically replaced by the corresponding provisions of the agree- 
ment. Sometimes they even provide—as in the case of the 
legislation recently adopted in Israel—that those provisions which 
are more favourable than those of the collective agreement can only 
be considered valid if not expressly forbidden by the agreement. 


2 Cf. National Report concerning Content, 1 Effects, Application and 
Execution of Collective Agreements in the United States, by Professor 
Archibald Cox, Harvard University, EE 

3 Cf. National Report concerning Content, Legal Effects, Application and 
Execution of Collective Agreements in Belgium, by Professor Paul Horion, 
Liége University, p. 3. 
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` But in the United Kingdom there is no legal obligation for t 
employer to apply the provisions of the collective agreement to t 
individual worker, and the only effective means of carrying out t 
collective agreement are the employer's wish to keep his word, & 
the power of the trade unions. As was so rightly pointed oyt ` 
Professor Kahn-Freund, the norms “ of the vast corpus of collecti 
bargaining are enforced by social and not by legal sanctions." * 

(d) The significance of the very term “collective agreement 
The latter is used to cover arrangements having quite differe 
purposes and if, in certain countries, particularly on the Contine: 
the advent of the phenomenon of collective agreements has giv 
rise to considerable discussion on the legal nature of the collecti 
agreement, in other countries the question has not received mu 
attention, either, as in the United States, because of the pragma 
and individualistic character of American law 5 or, as in Gre 
Britain, because the collective agreement does not have a co 
tractual nature and that ‘‘subject to exceptions, collecti 
agreements have no place in the legal órder.” * 

It will serve no purpose to multiply these examples. Havi 
once noted the variety of concepts which exist in this field it 
indispensable to widen the scope of one’s inquiries, if one wants 
keep in touch with reality and to produce something of a useful a 
practical nature. Of course, one can make elaborate legal coi 
parison between related systems of collective agreements, and it 
precisely this that the gentlemen presenting the General Reports ha 
carried out with such consummate skill, but as soon as o 
approaches a really international level one finds that, in limiti 
one’s study to the legal plane alone, there is a risk of maki 
distinctions or finding similarities based sometimes more on foi 
than on substance, and which, because of this, would be mc 
likely to distort issues than to clarify them. Take, for example, t 
question of extending collective agreements to third parties. T] 
is & question which in several countries constitutes an essential pe 
of the legislation on the subject, but we have to admit that t 
jurist will always have a natural tendency to be overly impress 
by the actual text of a law, setting out in detail the various ste 
of an extension procedure, even if such a procedure is rarely us 
in practice. On the other hand, he might be inclined to emphasi 
the fact that in Great Britain or the United States the State dc 
not intervene to compel third parties to apply the clauses 
collective agreements. But, at the same time, in Great Britain 
is generally agreed that the collective agreement concluded at t 
level of the industry by authorised representatives of employe 
and workers becomes the established practice and, as for the Unit 

* Cf. National Report concerning Content; Tegal Effects, Application & 

: Execution of Collective Agreements in Great Britain, by Professor Kat 
Freund, p. 8. f 

5 Cf. Professor Archibald Cox, op. cit., p. 2. ' : 

6 Professor Kahn-Freund, op. oit., p. 8. 
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States, although collective agreements are usually concluded at the 
company or plant level, which would make an extension procedure 
more difficult, it can be noted that in several instances there exist 
** key contracts ° which generally set the pattern. There is then an 
extension in practice, the effects of which are just as important as 
those emanating from an extension established by law. 

Thus, it seems to me most important that all the jurists who 
undertake a comparative study of collective agreements should try 
to go outside the framework of their own discipline and interest 
themselves in the entire sociological phenomena of collective 
bargaining. The collective agreement, fruit of negotiation, remains 
one of the essential elements which the observer must take into 
account in the sweep of his investigations, but he must broaden his 
field and take into consideration a whole series of other factors 
no longer legal but economic, psychological and industrial. As 
emphasised by the Director-General of the International Labour 
Office in the Report he presented to the 88th Session of the Inter- 
national Labour Conference,’ the mere fact that employers and 
workers agree to bargain collectively is not sufficient to ensure 
satisfactory relationships. Much depends on the state of mind in 
which they engage in negotiations. Emphasis has often been placed 
upon the influence which can be exercised on relations between 
employers and workers and by sound civie traditions, and by a 
philosophy based on co-operation among all social groups, the 
mutual attachment of the parties to régimes, ideals or ways of life 
which extend to the community as a whole. 

What is the nature of the relationships between the parties ? 
Are they based purely on bargaining strength which compels the 
parties to achieve a balance of divergent interests, or do they con- 
tain certain elements favouring a co-operative spirit for the achieve- 
ment of certain common objectives? What are the attitudes of 
parties to collective bargaining ? How can they be explained ? 


Is it true that in certain countries at least there is a growing 


inclination dh the part of management and labour in their collective 
negotiations to rely on facts and reason rather than on threats and 
industrial strife ? What then are the relevant facts and data which 


` should be made available to the parties for use in good faith in 


the process of collective bargaining ? Questions such as these 
engage the attention of observers of the social scene more and more. 
For example, in a study of attitudes of employers and workers in 
collective negotiations covering about 100 industrial undertakings 
in the United States, three main types of relationships were dis- 
tinguished: “armed truce,” where the two parties are convinced 


' that their major objectives are in conflict and their common interests 


extremely limited but that they must nevertheless learn to live 
together; ** working harmony," where the parties look on collective 


7 Report of the o TRE International Labour Oonference, 88th Session, 
Geneva, 1955, p. 64. 
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bargaining more as a means of working together than as a competi- 
tive struggle for power; and **union-management co-operation," 
where the emphasis of the parties'is on joint action aimed at 
reducing unit costs of production, increasing efficiency and improv- 
ing the competitive position of the firm.* 

Similarly, the question of knowing which—if any—is the most 
appropriate level for the conclusion of collective agreements—that 
of the company or plant, as is generally the practice in the United 
States and Canada or, at a broader level, national, regional or local, 
bringing together the organisations of workers and employers—is 
certainly among those which have attracted the most attention from 
numerous productivity missions undertaken in recent years in the 
United States from various European countries. One of the reasons 
for this interest is that it has been maintained that there is a link 
between the level &t which a collective agreement is concluded and 
the attitude of the parties. Negotiation at the company or plant 
level, it is said, is a catalyst for co-operation and understanding: 
doctrinal divergences are played down, directors of undertakings 
are encouraged to face their responsibilities instead of sheltering 
behind a written agreement which they have to apply out of loyalty 
to their trade association; because of this, they devote more time 
to these problems, the importance of which they often recognise 
in terms of the structure of their own organisation °; disputes often 
cover a more limited area, tending to remain more pragmatic in 
character and taking account, in their settlement, of the particular 
conditions of each undertaking. Others say, in reply to these con- 
tentions, that the broader type of negotiation avoids the growth of 
the selfish interests of any particular enterprise, emphasises matters 
of common interest uniting employers and workers, and ensures 
more uniform conditions of work by guaranteeing the same. 
advantages to different categories of workers, even to those least 
able to defend themselves.!? It is not for us to express an opinion 
on such a question, for both methods have their advantages and 
cannot be judged in the abstract. But what has betn attempted 
here is to highlight what appears to be a shifting of interest from 
the question of the legal nature of the collective agreement to that 
of the sociological framework in which the collective bargaining 
process takes place. l 

Special importance should be attached to the need of not taking 
a purely legal approach to the study of collective agreement systems. 
The reason is that nowadays more and more specialists in. the 


8 Cf. F. R. Harbison and J. R. Coleman: Goals and Strategy in Collective 
Bargaining (New York, Harper and Bros., 1961). 

? It could be of interest to make & comparative study of the status and role 
of the personnel director in undertakings of various countries, depending on 
whether the enterprise is operating under a collective agreement concluded 
at the level of the industry or on & company or plant level basis. 

19 Cf. Les conventions collectives aux Etats- Tuis. Report of the French Mission 
to the United States, November 15-December S 1951 (Paris, Société 
&uxihaire pour la diffusion de éditions de’  protucisi 1958), p. 84. 
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different disciplines, whether they be economists, sociologists, 
psychologists or jurists are, in various parts of the world, insisting 
that to get to grips with the real problems of the work situation one 


- can no longer study them by a single approach, whatever that 


approach may be, but must make them the object of a ** combination 
of methods." In saying this I do not want to belittle the import- 
ance of the legal discipline as such. I believe on the contrary that 
a multi-discipline approach to the study of problems raised by 
industrial relations allows an even deeper legal analysis. If then I 
have allowed myself to emphasise the limits of the legal discipline 
used on its own in an area such as this, it was with the aim of 
preserving the originality and value of its contribution to the study 


-of the problems posed by the evolution of labour-management 


relations. 


JEAN DE Grvry.* 


* Mr. de Givry is the Chief of the Labour-Management Relations Division of 
the International Labour Office. 


THE BURDEN OF PROOF IN BIGAMY 


Ir is now possible to write a second inglorious chapter to a “story i 
that began in an earlier issue of this Review.! It would be better 
if this chapter could have remained unwritten. In R. v. Bonnor?* 

a specially constituted Full Court of five judges of the Supreme 
Court of Victoria by a majority of three to two rejected the 
principles established in R. v. Broughton? and required a person 
accused of bigamy to prove on the balance of probabilities the facts 
on which he relied for exculpation. The two judges who dissented 
on this issue concurred in the actual order for other reasons. 

Bonnor contracted his first marriage to Alice Wilson in England 
in January 1950 while he was a member of the armed forces. This 
marriage was not successful. For a time the parties lived apart 
and his wife obtained a maintenance order against him. He joined 
the merchant navy and was assigned to a ship on the Australian ' 
run. Prior to his departure the accused and his father had dis- 
cussions with the Public Solicitor* with the object of obtaining, 
possibly during his absence, a divorce on the grounds of his wife's 
adultery. 

In Australia he met his prospective second ** wife’? and wrote 
to his father from whom he received a letter which read: ** No need 
to worry over Alice; everything is all right and I wish you all the 
happiness you can get." Following this letter in March 1952 the 
accused went through a ceremony of marriage with Patricia Mary 
Macklin and was duly charged with bigamy. His defence rested 
on a plea that at the time of the second ceremony he believed that 
his first marriage had been dissolved by a decree of an English 
court.” The trial judge directed the jury in the following terms: — 

* Now gentlemen, that is the basis of the defence which 
he sets up, that he bona fide believed on reasoneble grounds 
that he was free to marry. You have to consider that, and to` 
ask yourselves whether there is anything in it at all. First of 

1 Associate Professor Norval Morris, ‘ The Burden of Proof in Bigamy "' (1955) 
18 M.L.R. 469. ! 

3 [1957] Victorian Reports 297. i 

3 [1958] V.L.R. 572. 

4 Desoribed thus ın the report at pp. 245-250. I understand that there is no such 
official ın England and that some person connected with the Law. Bociety's 
legal aid service was probably intended. 

5 There was no evidence of the basis on which the English court could have 
assumed jurisdiction. In Fenton v. Fenton [1957] Victonan Reports 17, 
the Victorian Supreme Court rejected Travers v. Hol [1958] P. 246. For 
a commentary thereon see Zelman Cowen, '' Divorce and the Domicile ’’ (1957) 
81 Australian Law Journal 8. Gavan Duffy and O'Bryan JJ. point out that 
if the decree was not rested on a domiciliary jurisdiction it would not be 
entitled to recognition, and if the accused relied on such a divorce it would 


probably be a mistake of law which would provide no defence; tbid., at 
pp. 228 and 286. . 
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all you see, he must satisfy you on the balance of probability 
that he did honestly believe that he was free to marry, and if 
you thought that was correct—and you might very well not 
think it correct at all, he might not have persuaded you of that 
at all—you then next have to ask yourselves the question * Did 
he do so on reasonable grounds? . .. Unless you think on the 
balance of probabilities in this case that the man did honestly 
believe on reasonable grounds that he was free to marry, then 
the rest of the case is proved by the Crown and he would be 
guilty of bigamy.” * 

At the outset it should be noted that the direction runs counter 
to the decision of the Court of Criminal Appeal in R. v. Wheat’ 
that “‘a bona fide belief on reasonable grounds that the person 
accused has been divorced, when in fact he has not been divorced, 
affords no defence in law to the charge of bigamy.” ° 

Although there have been valiant attempts? to reconcile this 
decision with that in R. v. Tolson ™ the explanations seem more 
appropriate to the realm of metaphysics than to reality. If it be 
admitted that a mistaken belief can exculpate despite the strict 
terms of the statute, it would seem that there is no reason for 
distinguishing one belief from another if the accused's acts in each 
ease would have been innocent if the belief were true. 

In Thomas v. R.1 the accused believed the first of his two 
marriages was void because his first wife had not been divorced 
by her former husband. In admitting this belief as a defence the 
majority of judges were critical of R. v. Wheat although only 
Latham C.J. expressly rejected it. The trial judge in Bonnor’s 
case felt obliged by these dicta and the interpretation given to them 
in R. v. Broughton to direct that a mistaken belief that the prior 
marriage had been dissolved was a defence to the charge of bigamy. 

Nevertheless the direction given to the jury was challenged on 
two grounds. First it was argued that it was irrelevant whether 
the belief was based on reasonable grounds or not so long as it was 
honestly held. Secondly it was argued that the direction wrongly 
put the onus of proving mistake upon the accused. 

All members of the court agreed that the mistaken belief must 
be based on reasonable grounds. Barry J. expressed agreement 
with the decision in Wilson v. Inyang * and adopted the criticism 
of Gavan Duffy J. in Broughton’s case that an objective test 
“ shows an alien face ” in a definition of a mental state required 


6 Ibid., at pp. 287-228. 

7 [1921] 2 K.B. 119. 

è Ibid., at p. 125. 

? Bee generally the views expressed by the High Court in Thomas's case, post; 
Glanville Williams, Criminal Law: The General Part, at pp. 140-147 and 
J. Ll. J. Edwards, Mens Rea in Statutory Offences, at pp. 68-76. 

10 (1889) 28 Q.B.D. 168. 
11 (1987) 59 C.L.R. 279. 
12 [1901] 2 K.B. 799. , 
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to constitute mens rea.? Nevertheless he and the other learned 
members of the court felt constrained by the decisions in Bank of 
New South Wales v. Piper™ and Thomas v. R. to import this 
requirement into the direction. 

Indeed Barry and Sholl JJ., who'rejected the majority reason- 
ing, agreed in the ultimate decision on the basis that there Was no 
evidence on which a reasonable jury could properly have held that 
the accused had remarried under a reasonable mistake of fact, or 
could properly have entertained a reasonable doubt on the question. 


STATUTORY OFFENCES AND THE ONUS OF PROOF 


In reaching their decision that the onus rested on the accused to 
prove on the balance of probabilities the existence of the facts on 
which his defence was based, the majority judges were fortified by 
three decisions of the High Court of Australia which illustrate a 
path of reasoning unfamiliar to the English lawyer. 

Led by the present Chief Justice, Sir Owen Dixon, the High 
Court has split the defence of mistake off from the morass of mens 
rea. Even where the offence does not require any reference to intent 
or foresight and would ordinarily be treated as an offence of strict 
liability, the court has permitted an honest mistake of fact based 
on reasonable grounds to be raised as an exculpation unless this 
right has been clearly denied by the statute. 

In Proudman v. Dayman* the applicant for special leave to 
appeal had been convicted on a charge that she had permitted an 
unlicensed driver to drive her motor-vehicle. Two of the three 
members of the High Court were prepared to admit that it might 
be a valid defence to the charge to prove that the accused honestly 
believed on reasonable grounds that the driver held a licence but 
denied that the evidence established the defence. 

Dixon J., as he then was, stated : 

“ Tt is one thing to deny that a necessary ingredient of the 
offence is positive knowledge of the fact that the driver holds 
no subsisting licence. It is another to say that an honest belief 
founded on reasonable grounds that he is licensed cannot 
exculpate a person who permits him to drive. As a general 
rule an honest and reasonable belief in a state of facts, which 
if they existed would make the defendant’s act innocent, affords 
an excuse for doing what would otherwise be an offence. . .. 

. . . The burden of establishing honest and reasonable 
mistake is in the first place upon the defendant, and he must 
make it appear that he had reasonable grounds for believing 
in the existence of a state of facts which, if true, would take 
his act outside the operation of the enactment, and that on 
those grounds he did so believe. The burden possibly may not 


13 Loc. cit., 252. The judgment of Barry J. at pp. 252-254 deals fully with the 
authorities on this point. 

14 [1897] A.C. 883. 

15 (1941) 67 C.L..R. 588. . . 
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finally rest upon him of satisfying the tribunal in case of 
doubt.” 15 

These dicta were completely equivocal but the majority in 
Bonnor’s case considered that these doubts were resolved by the 
subsequent decisions in Dowling v. Bowie" and Bergin v. Stack.'* 

Lf Dowling v. Bowie the appellant was convicted of having 
supplied liquor to a half-caste aboriginal within the meaning of a 
separate ordinance—the Aboriginals Ordinance, 1918-47. His appeal 
was successful because the informant had not tendered formal 
evidence to prove that the person supplied did fall within the 
statutory definition. However, three members of the court of five 
adverted to the question of whether it would be a defence to the 
charge that the accused honestly believed on reasonable grounds 
that the person supplied was not a half-caste aboriginal. 

Dixon J. said: “I am prepared to concede that under section 
141 this would be a defence if made out in fact. But I am not 
satisfied that it has been made out." ° This statement seemed to 
the majority in Bonnor’s case to indicate that it would not have 
been sufficient that the court was left in doubt. The accused had 
to convince the court of the existence of the facts on which his 
defence rested. 

Similarly Williams and Taylor JJ. in a joint judgment made the 
following statement concerning Sherras v. De Rutzen”: 

* In that case, although it was not incumbent upon the 
prosecution either to allege or to prove knowledge on the part 
of the defendant that the police officer with whom he had dealt 
was on duty at the relevant time, the view was taken that the 
defendant might exculpate himself by proof that he honestly 
believed on reasonable grounds that the officer was not on 
duty." 21 

In Bergin v. Stack the accused was charged with selling liquor 
without a licence authorising the sale. One of his defences was 
that the sale took place on the premises of a club which he honestly 
believed on xeasonable grounds to be licensed. The four members 
of the court who were prepared to concede that mistake could 
exculpate did not consider that the accused, had established such & 
~ defence in this case because, inter alia, the sale took place outside 
the lawful trading hours for a club. However Fullagar J., with 
whom Williams A-C.J. and Taylor J. agreed, stated: 

* Although today in the case of such statutory offences as that 
created by section 161, any presumption that guilty knowledge 
is an element in the offence must be taken to be at best a very 
weak presumption, it seems generally to be held in the absence 


16 Ibid., at pp. 540-541. 

17 (1952 86 CL. R. 186. 

18 (1008) 88 C.Li.R. 248. 

39 Loo. ct., 141. 

30 [1890] 1 Q.B. 918. 

21 Loo. ot., at pp. 149-150. 
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of express provision of clear implication to the contrary that 
an affirmative answer is made to a charge of such an offence 
if the defendant proves that he honestly and reasonably believed 
in the existence of facts which would make his acts 
innocent . . .?? 23 


and, TES. the remarks of Dixon J in Proudman v. Dafman, 
continued : 


“*, . . it is probably still true that, unless from the words, 
context, subject matter, or general nature of the enactment 
some reason to the contrary appears, you are to treat honest 
and reasonable mistake as a ground of exculpation, even from 
a summary offence.’ 33 


It might be suggested that these dicta gave little support to the 
majority decision in Bonnor’s case as none of the judgments appear 
to have been concerned with drawing the crucial distinction 
between the obligation to adduce evidence, or evidential onus, and 
the obligation of convincing the tribunal, or persuasive onus. 
However, they were seized upon as justification for an assertion 
that whatever the position about mens rea generally the persuasive 
onus of proving mistake as a defence invariably rested on the 
accused. 

Now this courageous attempt to disperse the fog of confused 
thought that surrounds the mental element of crime should be 
applauded, but it is submitted that the recognition of mistake as a 
distinct principle is quite inconclusive about the further problem 
of what should be the result when a tribunal is left in doubt on 
the question whether the accused was in fact mistaken. Dixon J. 
realised this in Proudman v. Dayman where he left the question 
unanswered. Terms like ‘‘ defence carry implications concerning 
onus of proof in civil matters, and the fact that this and similar 
terms have been incautiously incorporated into discussions of the 
problems of the criminal law without any consideration of the 
different implications that may have to be drawn in a different 
context only renders critical analysis more difficult. It is suggested 
that nothing in the subsequent cases indicated that the courts were 
aware that they were supplying an answer to the problem which 
Dixon J. had left unresolved. 

Nevertheless the minority judges in Bonnor’s case felt, perhaps 
incorrectly, that they were forced to concede that in summary 
offences where the defence of mistake was left open to the accused 
he could exculpate himself only by discharging the persuasive onus 
of establishing honest mistake on reasonable grounds. 

22 Italics supphed. Loc. cit., at p. 261. 

33 The writer believes that the extracts marshalled from the judgments ın Dowlin 
v. Bowie and Bergin v. Stack are consistent with either view, but seo Barry y 
at p. 257 and Sholl J. at p 264. The distinction taken by Barry J. 18 between 
summary and indictable offences, but the view expiresked by Sholl J. appears 
to be based on wider grounds.: 
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However they denied that this principle applied to the more 
serious common law offences. The three High Court decisions on 
* which the majority relied were clearly irrelevant to this argument 
and the dicta that could be gleaned from other authorities such as 
Tolsog’s case and Thomas’s case could not be regarded as reliable 
because the question of onus had not been specifically dealt with in 
these cases. 

Instead the minority sought guidance in Woolmington’s case ?* 
and the family of cases which it fathered. This reliance drew 
strength from Packett v. R. where the Australian High Court had 
stated that there was no reason why Woolmington's case should not 
apply in a case where the law of murder had been codified if the 
statute did not deal with questions of onus of proof. Thus if a 
person accused of murder pleaded provocation, and the jury were 
doubtful whether the statutory definition of provocation had been 
satisfied or not, the proper verdict would be manslaughter and not 
murder. 

On the other hand the majority in Bonnor’s case found these 
cases of no assistance. Gavan Duffy J. expressed his feeling in the 
following terms: 


** Woolmington’s case certainly made a great impact on 
English criminal law but it does not extend far enough to 
change the burden of proof in this common law defence. It 
and Mancini’s case ** and Chan-Kau’s case?" to my mind have 
established so firmly that the prosecution must prove every 
constituent of the offence that I can imagine no exception, 
other than by statutory intervention, but they stopped there. 
In all three cases the charge was murder and the matters 
considered, self defence and provocation. Both of these go to 
the very essence of the crime of murder, intention and 
malice. . . . I have come to the conclusion that the necessity 
of using exact language to distinguish between a constituent, 
an ingredient of an offence, what I may call part of the 
definition of the offence, and the common law defence of belief 
on reasonable grounds was not always present to the mind of 
the judges.” ?* 

This passage contains the kernel of the disagreement. The 
dissenting judges were unable to concede that this distinction, how- 
ever valuable for other purposes, ought to affect the principles laid 
down in Woolmington's case concerning onus of proof. Once it is 
conceded, as Tolson’s case and Thomas's case seem to require, that 
in the law of bigamy it is necessary to refer to the beliefs of the 
accused, it is largely a matter of expression whether that reference 
is contained in the definition of the offence or the circumstances 


34 [1985] A.C. 462. 

35 (1987) 58 C.L.R. 190. 
26 [1942] A.O. 1. 

27 [1955] A.C. 206. . 
28 Loo. ct., at p. 284. 
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which would exculpate from liability. The minority refused to 
make legal liability dance to the turn of a phrase. 

The principle underlying the decision in Woolmington’s case 
was the broad proposition that ** throughout the web of the English 


criminal Jaw one golden thread is always to be seen, that it is the 


duty of the prosecution to prove the prisoner’s guilt.” 2° That 
proposition is certainly sufficiently general to establish the minority 
view. If the principle is to be limited in any way it is surely more 
rational that it should depend on the gravity of the offence rather 
than its verbal definition. 

In Broughton’s case the accused relied on alternative pleas that 
his wife had been absent for seven years during which period he 
. had not known her to be living or that he had made an honest 
mistake based on reasonable grounds that this was true. In that case 
the Supreme Court of Victoria confirmed the view expressed by 
Professor Glanville Williams that **If the accused gives evidence 
that he and his wife separated seven years before his second 
marriage, and if the jury are not satisfied beyond reasonable doubt 
that this evidence is false, it is incumbent on the prosecution to 
prove that during that period the aceused knew his wife to be 
alive.” *° 

Professor Norval Morris has demonstrated that Broughton’s case 
was consistent with the historical development of the offence and 
the convenience of proof. In departing from that decision, the 
majority in Bonnor's case have obliterated the distinction between 
.the evidential onus and the persuasive onus, with the result that 


not only is analysis unsatisfying but manifest injustice may flow. 


from technical decisions. The layman is familiar with ** the benefit 
of the doubt ” and he finds the task of convicting a person whose 
explanation may well be true, although it is not completely con- 
vincing, & task that is repugnant to any concept of justice. Bigamy 
is stil an offence which attracts a considerable moral and social 
odium even when the legal penalty is lightened. A legal system 
which requires conviction in these circumstances wil not earn the 
admiration and respect of its subjects. It can only be hoped that 
the High Court will have an early opportunity to overrule the 
principles laid down in Bonnor's case. 
D. J. MacDovucarr.* 


39 Loo. cit., at p. 481. ' 
30 Criminal Law: The General Part, at p- 719. 
31 (1955) 18 M.L.R., at pp. 455460. It seems pointless to repeat the argumenta 
(rith which the pene writer agrees) which were advanced 1n that article. 
* Senior Tutor in Law, Melbourne University. . 


JUDICIAL IMMUNITY AND THE 
> PROTECTION OF JUSTICES 


Crvi actions against justices of the peace for acts done in their 
judicial capacity are not frequently encountered nowadays, but two 
cases of this kind have recently occupied the attention of the Court 
of Appeal. In the first of these, O’Connor v. Isaacs, there was 
much discussion, at first instance especially, of the meaning of the 
notoriously difficult sections 1 and 2 of the Justices’ Protection 
Act, 1848. In the second, Boaks v. Reece,? the main question 
involved was whether the defendant had acted within his jurisdic- 
tion, which was purely a matter of statutory interpretation. The 
main problem arising from the Justices? Protection Act, 1848, is 
still with us: that is whether, and if so, when, a justice of the peace 
may be liable in an action on the case if he abuses his judicial 
. authority by acting maliciously and without reasonable cause. This 
depends on the meaning of section 1 of that Act,* but the interpreta- 
tion of that section depends in turn on a complicated interplay of the 
rules which govern judicial immunity generally. It is impossible 
properly to construe the section independently of the common law 
background, and it is considered that there is no a priori reason at 
common law why the liability of justices as judicial officers is 
something different from the liability of judicial officers generally. 
It is therefore the purpose of this article to examine the rules 
which govern judicial immunity, and in the light of those rules to 
consider the statutory provisions which govern the liability of 
justices. 

The treatment of judicial immunity by text-writers is in the main 
a clear and confident exposition of a general principle that no action 
lies against s judge for any act done or words spoken, maliciously 
or otherwise, as long as he has not exceeded his jurisdiction.* 
Some writers assume that for this purpose “ judge’? means any 
person who exercises judicial functions in & public capacity, whilst 
others distinguish judges according to their position in the judicial 
system.* 

There are, then, two propositions which require careful examina- 
tion: (a) that the protection in respect of acts done is identical 


1 [1956] 2 Q.B. 288 (Diplock J. and C.A.). 

2 [1957] 1 Q.B. 219 (C.A.); leave to appeal was refused by the House of Lords: 
The Times, February 14, 1957. 

3 This is set out at p. 529, infra. 

* e.g., Winfield on Tort (6th ed.) pp. 108-112; Wade & Phillips, Constitutional 
Law (5th ed.), pp. 250-951. 

5 Winfield, Abuse of Legal Procedure, pp. 208-211. 

5 Salmond on Torts (jith ed.), pp. 782 et seq.; Street, Law of Torts, pp. 98- 
102. 
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with that for words spoken; (b) that all judicial officers acting 
within their jurisdiction are protected even when they act 
maliciously. Those writers who subscribe to these two propositions 
recognise the uncertainty surrounding the position of justices and 
therefore consider justices’ protection as something separate, which 
may amount to an exception to the general principle. 


Tue RELATION BETWEEN THE DEFENCES OF JUDICIAL ÁCT AND 
ABSOLUTE PRIVILEGE IN DEFAMATION 


An act done by a judge is usually alleged to give rise to liability 
in tort on the ground that the judge has exceeded his jurisdiction. 
Less frequently, indeed very seldom except in the case of justices, 
has an allegation of malice been made to support an action in tort 
where the judge was admittedly acting within his jurisdiction. 
Very rarely has it been alleged that a judge who utters defamatory 
remarks is acting outside his jurisdiction,’ and the usual attack in 
actions of defamation is to allege that the words were spoken 
maliciously. When malice has not been alleged or considered by 
the courts in actions against judges for torts other than defamation 
the courts have used a variety of terms to indicate why no action 
lies against a judge acting within his jurisdiction. The sum total 
of these decisions is that no action lies against any judge who has 
kept within his jurisdiction. Usually malice is not mentioned in 
cases of this kind. There is even strong authority that any person 
entrusted with judicial functions in institutions far removed from 
courts is protected," but here the courts have usually insisted that 
the protection is dependent on good faith.’ 

In a few cases the judges have either decided or discussed obiter 
the question of acts committed maliciously, and there are strikingly 
more precise statements of the law in such cases. On the other 
hand, there are several cases in which the courts have been dealing 
with actions for words spoken and have assumed obiter that 
immunity in respect of acts is the same as that for words.™ . Not 
surprisingly, writers who accept this cite such cases as authority.” 
However, in the cases where a tort other than defamation is alleged, 


7 But see Law v. Llewellyn [1906] 1 K.B. 487 (C.A.). ‘ 

8 See, e.g., Hammond v. Howell (1677) 2 Mod.Rep 218; Kemp v. Neville 
(1861) 10 O.B.(w.s.) 528; Halsbury, op. ctt., Vol. 26, p. 271, note (d), assumes 
that Judicial immunity 1s absolute within the Jurisdiction and states at p. 278 
that the immunity applies to inferior courts not of record, s.e., all courts. 
No case cited 1n support bears out this proposition. 

9 a.g., Tozer v. Child (1857) 7 E. & B. 877 (churchwerdens deciding voting 
rights); Partridge v. General Council of Medical Education and Regtstration 
(1890) 25 Q.B.D. 90 (C.A.) (statutory body exercising disciplinary powers over 
doctors and dentists); Everett v. Griffiths [1921] 1 A.O. 861 (H.L.) (equivalent 
of justices’ jurisdiction 1n lunacy). : 

10 The cases cited n n. 9 all contain obiter dicta to this effect. 

11 ¢.g., Scott v. Stansfield (1868) L.R. 8 Exch. 220; Thomas v. Churton (1862) 
2 B. & 8. 475. 

—— 1? Seo Winfield, op. cit., nn. 4 and 5, supra; Salmond, op. cst., p. 451, note (i). 
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the courts have expressed themselves in narrower terms when deal- 
ing with the question of malice. Two of the judges of the Court of 
Appeal in Anderson v. Gorrie?? based their decision that the 
defendant was not liable in trespass, even though alleged to have 
acted, maliciously, on the fact that he was a judge of a court of 
record. Immunity of a judge of the Court of Queen's Bench for 
maliciously striking out a claim was based on his status as a judge 
of a superior court in Fray v. Blackburn.* It was decided in 
Garnett v. Ferrand ?* that a coroner, as a judge of record, could not 
be civilly liable and the court clearly took the view that abuse of 
authority was a matter for the criminal law alone. There was, 
however, no allegation of malice. Green v. Hundred of Buccle- 
churches contains a similar statement with reference to a justice of 
the peace as a judge of record,** but this was obiter only. 

In such cases the courts have abstained from laying down a 
principle that all persons who exercise judicial functions are abso- 
lutely protected in respect of acts done maliciously but within their 
jurisdiction. On the contrary, by stressing the status of the 
particular defendant they have recognised in effect the proposition 
expressed by Lord Moulton in Everett v. Griffiths 1’ that the degree 
of protection varies in these circumstances according to the judicial 
position of the particular defendant. 

In actions of defamation, however, it has been held that the 
- defence of absolute privilege applies to words spoken by officers of 
tribunals which act in a manner analogous to the courts,'* and no 
distinetion is drawn between the various types of courts." The 
actual decisions on judicial acts afford no authority for the 
supposition that such persons would have a defence if they acted 
maliciously. The two cases of Lilley v. Roney ?? and Partridge v. 
General Council, etc.,?* suggest the contrary. In the former it was 
held that a complaint to the disciplinary committee of the Law 
Society was absolutely privileged, and, presumably, any statements 
made by that committee in the proceedings would have been 
absolutely pfivileged. In the latter case the Court of Appeal held 
that the functions of the General Council in respect of orders to 
remove a dentist’s name from the register were judicial functions, 
and that in the absence of malice they were not liable in tort even 
though their order was wrong in law. 


13 [1895] 1 Q.B. 668 (0.A.); Lord Esher M.R. and A. L. Smith L.J., at pp. 670, 
672 ra 

14 (1868) 8 B. & 8. 570. 

15 (1827) 6 B. & C. 611. 

16 (1589) 1 Leon. 328. 

17 [19021] 1 A.C. 681, 696. 

18 Co-partnership Farms v. Harvey-Smith [1918] 2 K.B. 405; approved in 
Gerhold v. Baker (1918) 35 T.L.R. 102 (0.A.); see also O'Connor v. Waldron 
1935] A.C. 76 (J.C.). 

t 18 from this lack of particularity that the confusion between the defences 
e judicial act and absolute privilege has arisen. 
20 (1892) 61 L.J.Q.B. 727. 


31 (1890) 95 Q.B.D. 90 (C.A.). — 
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In Everett v. Griffiths,? Atkin L.J., dissenting, held that the 
defence of judicial act was confined to judges of courts of record, 
and that liability for defamation raised different considerations. In 
so far as he held in the result that the defendant was liable for. 
negligent acts his view is contrary to that of the decision gf the 
majority and of a unanimous House of Lords. But no one save 
Viscount Finlay, obiter, thought that the defendant would have 
been protected if he had acted maliciously; some of their lordships 
took the contrary view.** And yet the defence that was upheld 
was that the defendant was exercising judicial functions within his 
Jurisdiction. 

In Hamilton v. Anderson, Lord, Chelmsford stopped counsel 
from citing defamation cases in an action based on a malicious act 
and said in his speech that liability in defamation was not governed 
by the same considerations. 

The cases in which it has been said obiter that liability in respect 
of acts done and words spoken is the same in judicial immunity have 
almost without exception been defamation cases.?* Moreover, in 
almost all it is clear that the defendants as judges of courts of 
record would have been immune from an action of, e.g., trespass, 
had they acted maliciously, for the decision in Anderson v. Gorrie 
would apply. Yet, once it is recognised that absolute privilege in 
defamation ranges over a wider area than the courts have as yet 
applied in respect of judicial acts, it is obviously unsafe to conclude 
that the two defences together comprise one defence of judicial 
immunity. The consistent recognition by the courts that there is 
a defence of judicial act which is limited to acts done in good faith 
in some instances is perhaps the strongest indication that it is not 
safe to equate the defences of judicial act and absolute privilege in 
judicial proceedings. 


MALICE AND THE DEFENCE or JUDICUL ACT 


It remains to be considered how the courts distinguish those defen- 
dants who are liable in tort if they act maliciously from those who 
are not. There are four ways of classifying courts which can be 
relevant and these four classifications are best described at this 
stage in order that the import of the relevant cases can then be 
considered. 


(a) Superior courts: The ambiguity inherent in this term is one 
which has consistently bedevilled expositions by even the most 
learned writers. A superior court is in one sense a court which is 


22 [1920] 8 K.B. 168, 205-206 (C.A.). 

23 [1991] 1 A.C. 631, 666 (H.L.). : 

24 Viscount Haldane at p. 660 seemed to insist on good faith; Lord Moulton at 

695—696 ; Viscount Cave at By 678. 

25 H868) 8 Macq. 868, 875 (H L.8o.) 

a6 Bee n. U, supra; Anderson v. “Gorrie [1895] 1 Q.B. 668, 671 is the con- 
Bpicuous exception, but in that case the dictum was inpocuous because in the 

— context Lord Esher was speaking of judges of record only. 
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presumed to have jurisdiction until the contrary is established by 
evidence; in the other sense it is a court which cannot be restrained 
by prohibition from exceeding its jurisdiction.?' Ecclesiastical ?? 
and palatine?? courts are superior in the former sense but' writs 


- of prohibition have been granted against both.*^ The distinction is 


vital if Holdsworth is correct in his assertion that superior courts 
can never be said to exceed their jurisdiction.* Indeed, the case 
on which Holdsworth based his view was Peacock v. Bell? a case 
concerning the palatine court of Durham, which can in fact be 
restrained by prohibition. 

(b) Inferior courts: This term is presumably subject to the 
same ambiguity as its opposite, but there is no doubt that both 
types could be said to exceed their jurisdiction. 

(e) Courts of record: This is a court which is defined by refer- 
ence to the functions it exercises. It is a court which has 
jurisdiction to fine and imprison ?? or a court with jurisdiction to try 
civil causes according to the common law in matters involving forty 
shillings or more.?* 

(d) Courts not of record: The characteristics of such courts are 
obvious from the definition of courts of record. 


It is clear that such scanty authority as exists on the specific 
question of protection in respect of malicious acts has so far con- 
fined this protection to judges of courts of record. If the cases on 
justices are for the present excluded the division between absolute 
and qualifled protection can be explained along these lines, although 
the courts have not been at pains to explain the difference in the Y 
degree of protection. However, Winfield took the view that, 
although Year Book cases hinted at a distinction between courts of 
record and other courts, nothing turned on this in modern law.** 
Since he held that there was no civil liability at all for malicious 
acts if the defendant was exercising judicial functions (except 
perhaps in the case of justices),'* the cases which recognise such 
liability compel us, despite Winfield’s assertion, to examine the 
distinction which he believed not to exist. 

Salmond *7 thought that Haggard v. Pélicier Frères ** extended 
judicial immunity to courts other than of record, and it is true that 
at R. v. Chancellor of Edmundsbury and Ipswich [1948] 1 K.B. 195, 205-206, 

per Wrottesley L.J. (C.A.). 

28 Ricketts v. Bodenham (1886) 4 A. & E. 483, 446, per Littledale J. 
29 Peacock v. Bell and Kendal (1667) 1 Baund. 69. 
30 Serjeant v. Dale (1877) 2 Q.B.D. 558 (ecclesiastical court); Com.Dig.A.I. 

Prohibition (palatine courts). 

31 H.E.L., Vol. VI, pp. 288-240. 
32 (1667) 1 Baund. 69. 
33 Groenvelt v. Burwell (1700) 1 Ld.Raym. 454, 467; Kemp v. Neville (1861) 

10 C.B.(x.8.) 528, 547. 

34 Co.Lit. 2608. 
35 Abuse of Legal Procedure, p. 207. 
36 Op. ctt., p. 210. 


<37 Op. et., p. 793. 
se [1899] A.O. 61 (J.C). ues 
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the Judicial Committee of the Privy Council held that the defendant, 
although not a judge of record, was entitled to the same protection 
as such a judge, and went on to add, obiter, that malice was irrele- 
vant. If the Judicial Committee meant to say that the distinction 
between courts of record and other courts was irrelevant jo the 
defence of judicial act, the language they employed seems, 
unnecessarily mysterious. What they really meant emerges from 
. the submission of the Attorney-General that this distinction did not 
apply in foreign parts; Mostyn v. Fabrigas was cited in support.?? 

In Mostyn v. Fabrigas ** Lord Mansfield said : 

*. . . . By the law of England, if an action be brought 
against a judge of record for an act done by him in his judicial 
eapacity, he may plead that he did it as judge of record and 
that will be a complete justifieation. So in this case, if the 
injury complained of had been done by the defendant as a 
judge, though it arose in a foreign court where the technical 
distinction of a court of record does not exist, yet sitting as 
& judge in a court of justice, subject to a superior review, he 
would be within the reason of the rule which the law of England 
says shall be a justification." 

The defendant in Haggard’s case was judge of the consular court 
at Mauritius which had plenary civil jurisdietion over British 
subjects on the island. A court with such jurisdiction according to 
the common law is a court of record, but Mauritius was a ceded 
colony and its system of law was the Code Napoleon. It is therefore 
clear why it was not a court of record, and why the Judicial 
Committee held that the defendant was entitled to the same pro- 
_ tection as a judge of record. It is also clear that the case is no 
` authority for the proposition that the status of a court of record is 
no longer relevant; the language employed by Lord Watson would 
seem to suggest the exact opposite, for in applying the analogy with 
a court of record he implicitly emphasised the importance of that 
status in a common law jurisdiction. | 

A similar point arose in Hamilton v. Anderson * where it was 
argued that a Sheriff-Substitute was protected as a judge of record. 
Lord Cranworth held that such a judge was protected when he acted 
maliciously, but pointed out that ** court of record ” is a term alien 
to Scots law. The defendant was protected because he had jurisdic- 
tion comparable with that of a superior court in England.*? 

There is also an important distinction between the protection 
afforded to judges of inferior and superior courts of record, which 
Holdsworth emphasised—perhaps over-emphasised. We have already 
seen that, in one sense of the term ** superior court," such a court 
is one which is presumed to have jurisdiction unless the contrary is. 


39 At p. 62. It ıs a pity that Lord Mansfield’s words in that case are not 
included here. 

40 (1774) 1 Cowp. 161, 172. 

41 (1858) 8 Macq. 358 (H.L.8c.). e 

~t? Át p. 878. : 
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proved. In the other sense, such a court cannot be restrained by 
prohibition from exceeding its jurisdiction. Holdsworth argued 
that it follows from Peacock v. Bell, where the former characteristic 
was laid down, that a judge of a superior court could never be said 
to exceed his jurisdiction.* This, with respect, was an unfortunate 
fallacy, for, by omitting to note the ambiguity inherent in the term 
“ superior court ’? Holdsworth invested the less exalted of this type 
of tribunal with characteristics unsupported by either logic or 
authority. Logically, it is impossible to argue that a court which 
can be restrained by prohibition from exceeding its jurisdiction can 
never be said to exceed its jurisdiction. That this is no mere 
terminological quibble is borne out by the fact that the court in 
Peacock v. Bell was & palatine court which can be restrained by 
prohibition from exceeding its jurisdiction. It is submitted that, 
whilst the circumstances which constitute an excess of jurisdiction 
for purposes of judicial review need not be so regarded in an action 
for damages,‘ there is no authority for the proposition that a judge ^ 
of a superior court which can be restrained by- prohibition cannot be 
proved to have exceeded his jurisdiction if he raises the defence of 
judicial act in an action for damages. 

On the other hand, there is authority—though not of the 
strongest—that a judge of High Court status is answerable only to 
the Queen and can never be sued for an act done in his judicial 
capacity, and this seems to mean that such a judge can never be 
said to exceed his jurisdiction.** Such a judge is, of course, a judge 
of a superior court in the more exalted sense. This may well be so, 
but there seems no reason why the protection of & superior court in 
either sense should be greater than that of an inferior court when 
' no question arises whether the jurisdiction has been exceeded.*** 
In all courts of record, it has been submitted, the immunity is 
identical in respect of acts done within the jurisdiction, i.e., malice 
js irrelevant. 

It can therefore be seen that the question of whether a justice 
was liable t$ an action at common law if he maliciously abused his 
judicial authority would depend on whether he acted as a court of 
record. But before this question is considered, the conclusions so 
far reached must be summarised : 

(1) A judge of a court of record is absolutely protected from 
civil liability in respect of all acts done within his jurisdiction. 
This protection applies to judges of both superior and inferior courts 
of record. 

(2) A judge of a superior court is presumed to have jurisdiction 
unless the contrary is established by the plaintiff, and it may be 


43 See n. 81, supra. 

44 Pease v. Chaytor (1803) 8 B. & 8. 620, 648, per Blackburn J. 

45 Taffe v. Downes (1818) 8 Moo.P.O., n. (O.P.1r.). 

46 Holdsworth drew the same inference from Peacock v. Bell: see H.E.L., Vol. 


VI, p. 289. 
tea Seo Pipe Esher’s dictum in Anderson v. Gorrie [1895] 1 Q.B. 668, 671. a- 
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that judges of courts which cannot be restrained from exceeding 
their jurisdietion cannot be said to have done so in an action in 
tort. 
(8) The basis of the defence of judicial act is narrower than that 
of absolute privilege in defamation even if this is confined solgly to 
judicial proceedings. A decision that a statement is absolutely 
privileged does not therefore mean that a malicious act by the 
defendant would give rise to no liability. : 

(4) Apart from foreign courts which do not administer the 
common law, immunity in respect of malicious acts has so far been 
confined to judges of courts of record. 


Tae Tortious Liasmiry or Justices WHo Act MALICIOUSLY 
WITHIN THEIR JURISDICTION 


(a) At common law: The question whether justices lose the 
protection normally afforded to judges if they maliciously abuse 
-their power has formed the subject-matter of very few actual 
decisions. There are, however, numerous obiter dicta, mostly since 
the statute of 48 Geo. 8, c. 141 (1808) and the Justices? Protection 
Act, 1848, which hold that they do and do not. These dicta are 
usually regarded as conflicting, and until the courts themselves 
disentangle the problems involved the confusion must remain. And 
yet it is possible to reconcile at least some of the dicta which are 
regarded as in conflict. The judicial work of justices, still more 
the entire range of their activities, is of many and varied kinds, 
and there seems no reason why the liability of justices should remain 
constant within this range of judicial work. Some judges are 
protected whether they act in good faith or not; others depend on 
their good faith for protection. It has been suggested that the 
dividing line is that which distinguishes courts of record from other 
courts. If this is correct a partial solution of the difficulty is that 
a justice who acts as a court of record is absolutely protected as . 
long as he acts within his jurisdiction, but if he agts in other 
capacities he will be liable if he acts maliciously. 

Judicial and academic authority of great weight is not lacking 
for the proposition that justices, even out of sessions, can be a 
court of record." But it would be absurd to conclude, e.g., that a 
justice roused from slumber at his home to issue a warrant of arrest 
is acting as a court of record. Is it then possible to say that in the 
one case malice is irrelevant and in the other it is relevant to the 
justice’s liability in tort? To answer this question we must first 
examine the authority for the supposition that justices outside 
quarter sessions can be a court of record. 

47 1 Hawk P.C. 160; Burns J.P., Vol. III, pp. 248-250 (9th ed., 1764); Green 

v. Hundred of Bucclechurches (1689) 1 Leon. 828; Basten v. Carew (1825) 

8 B. & O. 649; Ashcroft v. Bourne (1832) 3 B. & Ad. 684, and see infra. 

These authorities are clearly oe mith activities out of sessions. Viscount 


Haldane in Everett v. Griffiths [1921] 1 A.C. 681, 658, seems to have taken 
~we, this view. 
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Apart from specific authorities to this effect the supposition can 
be reinforced simply by applying the definition of a court of record. 
Such a court is one with power to fine and imprison and it has been 
held in two important cases that a new jurisdiction to fine and 
imprison creates a new court of record. Thus the censors of the 
Royt College of Physicians were held for this reason to be a court 
of record in Groenvelt v. Burwell.* The further point emerga 
from this case that although, generally speaking, the writ of error 
lay to courts of record, the mere fact that it did not lie to a 

particular court did not necessarily mean that this court was not 
` of record **; this is important if it is correct, as is commonly held, 
that the writ of error did not lie to justices out of sessions. The 
Vice-Chancellor's Court of Cambridge University has also been held S 
to be a court of record because of its criminal jurisdiction.'^ It 
would seem fair to suppose that justices exercising summary 
criminal jurisdiction are courts of record. F, 

A further method of approach is by linking the specific rules 
that records! and convictions? are conclusive evidence of the 
facts contained therein; indeed the defence of judicial act has been 
traced to the sanctity of records.** It does not follow that a con- 
viction is necessarily a record in this strict semse, that is, that a 
conviction has the other qualities of a record. However, it has been 
held, obiter, that a conviction is a record **; and if this is so, there 
is further authority that justices with power to convict are a court 
of record. It seems, then, that these two specific rules are merely 
different aspects of one rule. 

Indications that justices act as a court of record are also to be 
found in relation to an exercise of civil jurisdiction. The cases in 
point are Basten v. Carew ** and Ashcroft v. Bourne.®* Both cases 
involved the justices’ powers under the Distress for Rent Act, and 
turned on the question whether a finding of fact by the justices, 
when such finding had been set down in the record of their pro- 
ceedings, was controvertible in an action against the justices. It 
was held by the Court of King’s Bench that it was not. Holroyd J. 
held that the justices were judges of record by statute," and, 
since this is not expressly provided by the Act, it seems that he 
was merely applying the definition to the jurisdiction conferred by 
the Act. Bayley J. seems to have taken the same view." In 
Ashcroft v. Bourne, Littledale J.°° held that the justices were 
judges of record. It should, however, be pointed out that whilst 


«8 (1700) 1 Ld.Raym. 454. 49 At p. 469. 
50 (1861) 10 C.B.(x.8 ) 523. 51 Bee, e.g., Floyd v. rur (1607) 12 Co. Hep. 28. 
53 Bee, e.g., Brittain v. Kinnatrd (1819) 1 Prod. & Bing. 


53 Holdsworth, op cit., Vol. VI, pp. 285-287; of. Binfield, Abuse of Legal 
Procedure, pp. 210-211. 


54 Chaney v. v ren 1 Q.B. 712, 194, per Denman J 


55 (1896) + 8 B. 56 (1882) 8 B. & Ad. 684. 
57 At p. 658. 55 At p. 655. 
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most of the judges in both cases referred to the record of the 
proceedings, the term ‘‘ record ” has so frequently been used in a 
loose sense *? that it is unsafe to regard these other expressions as an e 
unequivocal indication that the record was a record in the strict . 
sense. It is to be noticed that neither of these cases conggrned 

Veonvictions, and it is unfortunate that Professor Sheridan °! should * 
leave the impression that Basten v. Carew was a case of a conviction 
by citing only that part of the judgment of Abbott C.J. which 
referred to convictions. It is submitted that Basten v. Carew and 
Ashcroft v. Bourne are authorities on the protection of the justices 
in respect of their civil jurisdiction. — ' — ' 

The main obstacle in distinguishing the protection of justices 
according to whether they are or are not a court of record is not 
so much the decided cases, or even obiter dicta, but the approach 
of text-writers. The overwhelming majority of writers do not 
distinguish the immunity of judges of record from that of other 
judges, some because they believe that judicial immunity always 
excludes liability for malice, relying on cases where either 
defamation was the act alleged, or malice was not considered, and 
others because they misunderstood Haggard v. Pelicier Fréres.®* 
Any one of these three causes is capable of creating confusion in 
the rules relating to judicial immunity. Some believe: that 
immunity or liability in the event of malice is dependent on the 
distinction between judicial and quasi-judicial acts.“ The term 
“ quasi-judicial ” is, happily, seldom found in cases on tort, for it 
has been the subject of fierce controversy in the context of judicial 
review. There is an abundance of authority for the proposition 
that immunity for judicial acts is in some cases dependent on good 
faith, and the rarity of the term “‘ quasi-judicial” in the cases 
on immunity for acts done in good faith diminishes the weight of 
this suggested distinction. 

Clerk and Lindsell, on the other hand, neither equate nor 
distinguish the defences of judicial act and absolute eprivilege in 
defamation. They accept the proposition that the status of a court 
of record is relevant, but take the view that it should not be.*^ 
Their main ground of objection appears to be that justices are not 
judges of record, but, as we have seen, there is authority that this 
supposition is incorrect. 

Another obstacle is the unqualified statements in Hawkins °° 
and Burn *’ to the effect that a justice of the peace is never civilly 


*? Cf. Blackstonce, IIT, p. 24, with R. v. Northumberland Compensation Appeal 
Tribunal, ex p. Shaw robo 1 K.B. 888 (C.A.). 
61 '' The Protection of Justices "" (1951) 14 M.L.R. 267, 279. 
82 Bee, e g., Halsbury, Vol. 26, pp. 278, 275. ' 
$3 [1893] A.C. 61 (J.O.); see supra, pp. 521, 592.' 
64 e.g., Halsbury, op. ctt., pp. 284 et seq. 
95 Torts (11th ed.), p. 899. 
66 8 P.O., c. 8, s. 74. 67 Justices of the Peace (29th ed.), 1027. 
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liable for acts done in his judicial capacity, whether maliciously or 
otherwise, and according to Burn, whether in or out of sessions. 
No distinction is here drawn between the different judicial capacities 
of a justice. It may be accepted that whether the justice was acting 
in or out of quarter sessions is not decisive, and authorities in 
suppoM of this have already been considered. Despite the great 
weight of these two authorities, it is submitted, with deference, 
that if any valid reason can be put forward why the immunity in y 
respect of judicial acts should not be all of a kind, both these 
statements require qualification. It is the result of the authorities 
that the protection varies according to the position of the judicial 
officer, and there seems no a priori reason why justices’ protection 
should not vary according to their position when exercising their 
many and varied powers. 

If the cases themselves are considered, the result is that most 
are consistent with our suggested distinction. If all judicial acts 
are to be regarded as of a kind for the purposes of justices’ pro- 
tection, dieta in the cases are hopelessly conflicting. The distinction 
suggested does not reconcile all the dicta, but it does reconcile 
most; in that event, it may not be overbold to suggest that the 
few judges whose views do not conform were wrong. 

Windham J. in Green v. Hundred of Bucclechurches ** thought 
that no action would lie in that case ** because a Justice of the 
Peace is a Judge of Record and no action lies for what he does as 
judge." It is submitted that if circumstances arise where the 
justice is not a judge of record, this dictum is inapplicable even 
to acts done in a judicial capacity. However, malice was not 
considered in the case and, consequently, it would be unwise to 
regard the case as of great assistance on the subject of malicious 
acts. 

In Windham v. Clere** an action on the case for maliciously 
committing to prison pending a trial succeeded against a justice of 
the peace, but the report does not make it clear whether the issue 
of the warrant was or was not within the jurisdiction. However, 
since the arrest was a trespass, it seems clear that a warrant issued 
without jurisdiction could be no defence to the justice, and that a 
simple action of trespass would have succeeded. The insistence 
on case and, an allegation of malice suggest that the act was within 
the jurisdiction. As to the form of action, this decision was over- 
ruled in Morgan v. Hughes," where it was held that malicious 
arrest was actionable in trespass even when within the jurisdiction. 
The contrary view was expressed in Davis v. Capper™ by 
Lord Tenterden, and now, whatever may have been the appropriate 
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form of action, it is clear that since 1808 if an action lies at all it 
must be an action on the case. The important point which emerges 
from these cases is that it is recognised throughout that some form 
of action will lie for maliciously procuring arrest even though the 
grant of the warrant was not in excess of the justices? jurisdiction. 

On the other hand, no case has been traced before the Statute 
of 1808 in which there is any indication from the court that an 
action lies for a malicious conviction within the jurisdiction. The 
nearest case seems to be Lane v. Santeloe'? in which damages 
were recovered against a malicious prosecutor and a justice, but 
little reliance can be placed on a four-line report at misi prius 
which gives no indication whether the justice was acting within 
his jurisdiction or not. Moreover,' Floyd v. Barker”? contains 
emphatic obiter dicta that judges of, courts of record are liable if 
they conspire out of court, and it is arguable that malicious prose- 
cution instigated out of court by a justice would be actionable for 
the same reason as such a conspiracy. Thus, even if the justice 
had maliciously convicted on proceedings maliciously and without 
reasonable cause instigated by himself, he could be said to be acting 
out of court in the instigation of those proceedings. And if the 
conviction was quashed, the requirement that the proceedings should 
terminate in favour of the accused would be satisfied.’ 


(b) Under statute: The Justices’ Protection Act, 1848, is the 
current statute governing the protection of justices, and in this 
statute sections 1 and 2 draw a clear distinction between acts done 
within the jurisdiction and those without.or in excess of jurisdiction. 
This statute gives rise to considerable difficulty, but its predecessor, 
48 Geo. 8, c. 141, was even more obscure in that no distinction was 
taken between acts done within and outside the jurisdiction. There 
are a few indications in the cases that since these statutes an action 
will lie on the case for a malicious conviction by justices. In no 
case has it been said that this is the result of the statute in the 
sense that no such action would have Jain at common law. However, 
no case has been found before the Act of 1808 in which the judges 
took the view that such an action would have lain, and since 1808, 
all opinions that such an action lies have been expressed with 
reference to the provisions of the two statutes. On the other hand, 
there is authority before and after the statutes that actions lie for 
maliciously procuring arrest by issuing a warrant,” or for malicious 
committal to prison pending trial.”° | 


73 (1718) 1 Stra. 79. i 

73 (1607) 12 Co.Rep. 28. 

74 Reynolds v. Kennedy (1748) 1 Wils. 989. 

™ Morgan v. Hughes (1788) 2 T.R. 225; although this case is usually regarded 
as one of a justice exceeding his jurediction, geo p. 290; see also obiter dicta 
in West v. Smallwood (1838) 8 M. & W. 418, 420—421; Taylor v. Nesfield 
(1854) 8 E. & B. 724, 780; Kendall v. Wilkinson (1855) 4 E. & B. 680, 689. 

78 Windham v. Clere (1589) Cro.Ehz. 180; Davis v. Capper (1829) 10 B. & C. 

28, 38; Cave v. Mountain (1840) 1 M. & G. 257, 268. e 
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It is not unreasonable, therefore, to infer that as far as malicious 
convictions are concerned, liability (if any) must have been created 
by statute, whereas in the case of torts committed in the malicious 
exercise of other powers conferred on justices there was and is 
liability before and after the statutes. This inference is of course 
based on the proposition already argued that justices acting as a 
court of record are at common law absolutely protected in respect 
of acts done within their jurisdiction. 


The cases since 1808 have dealt with immunity in respect of 
various functions, but it cannot be said that the judges have usually 
been at pains to treat these functions separately for purposes of 
immunity. On the other hand, wide generalisations are not to be 
found except where they can fairly be construed with reference to 
particular facts, and there is therefore no obstacle to treating 
immunity separately according to the activity carried out. The 
problem has since 1808 become one of statutory interpretation, 
but to this problem the state of the previous common law is of vital 
importance. 


The statute of 48 Geo. 8, c. 141, was repealed by the Justices? 
Protection Act, 1848. This statute replaced the old provisions with 
two sections which continue to the present day to give rise to 
uncertainty. They are: 


section 1.... “That every Action hereafter to be brought 
against any Justice of the Peace for any Act done by 
him in the execution of his duty as such justice, with 
respect to any Matter within his jurisdiction as such 
justice, shall be an Action on the Case as for a Tort; 
and in the declaration it shall be expressly alleged 
that such Act was done maliciously and without 
reasonable and probable cause; and if at the Trial of 
any such Action, upon the General Issue being pleaded, 
the plaintiff shall fail to prove such Allegation, he shall 
ebe nonsuit, or a Verdict shall be given for the 
defendant. 


"n “ That for any Act done by a Justice of the 
Peace in a Matter of which by Law he has not juris- 
diction, or in which he shall have exceeded his 
jurisdiction, any person injured thereby, or by any 
Act done under any Conviction or Order made or 
Warrant issued by such Justiee in any such Matter, 
may maintain an Action against such Justice in the 
same Form and in the same Case as he might have 
done before the passing of this Act, without making 
any allegation in his Declaration that the Act com- 
plained of was done maliciously and without reasonable 
and probable Cause: Provided nevertheless, that no 
such Action shall be brought for anything done under 
such Conviction or Order until after such Conviction 
shall have been quashed, either upon Appeal or UPOler 
Vor. 21 85 
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Application to Her Majesty’s Court of Queen's 
Bench. ...” 


It is important to bear in mind that throughout section 1 there 
is no suggestion that an action always lies against a justice acting 
within his jurisdiction if malice and the absence of reasonable and 
probable cause are alleged and proved. That every action fails 
unless this is proven does not logically support the proposition that 
every action succeeds if it is proven. But one action succeeded 
before this Act for maliciously committing to prison pending trial,” 
and obiter dicta since the Act are almost all consistent in holding 
that an action lies for malicious abuse of such magisterial functions 
as issuing warrants, committal pending trial and the power to. 
grant or refuse bail."* In view of what has been suggested as the 
basis of the defence of judicial act, it is submitted that it is good 
law that in these instances of judicial functions justices are pro- 
tected only if they act in good faith. 

Since the Act the only dictum contrary to this view is the 
dictum of Viscount Finlay in Everett v. Griffiths 7? that at common 
law a justice was always absolutely protected in respect of judicial 
acts within his jurisdiction and that section 1 conferred a qualified 
immunity in respect of ministerial acts. However, other members 
of the House of Lords recognised a category of qualified judicial 
immunity,®° and once this is recognised (there is, indeed, a great 
weight of obiter dicta recognising it"), there is no reason why a 
justice should be protected in all his functions to the extent to 
which a judge of a court of record is protected. 

It is submitted, therefore, that it is incorrect to group together 
dicta that a justice is liable for maliciously issuing a warrant and 
.for maliciously convicting, in order to balance them against dicta 
that no action ever lies against a justice in respect of his judicial 
functions and, in particular, for maliciously convicting. It has 
already been submitted that absolute privilege in defamation is 
irrelevant, but this, too, has been placed together with obiter dicta 
in the second group.** 

Despite this suggested guide through dicta which are regarded 
by writers as conflicting, it cannot be suggested that it solves all 
the difficulties under the 1848 Act. Burley v. Bethune,’ where 
it was assumed that an action lay for a malicious conviction within 
the jurisdiction, was a case under the 1808 Act, but since 1848 it 
has also been assumed, though again not decided, in Kirby v. 


77 Windham v. Clere (1589) Oro.Eliz. 180. 
78 See cases cited at nn. 75-76, supra, and Linford v. Fitsroy (1849) 18 Q.B.D. 
240 (bail). 
79 [1921] 1 A.C. 681, 668. 
80 See n. 24, supra, and Lord Atkinson, ibid., ‘at p. 686. 
81 Bee also n. 9, supra, for further examples. 
82 Salmond, op. cit., p. 784, n. (i). í 
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Simpson * by a strong court that such an action lies under section 1 
of the Justices? Protection Act, 1848. 

In Kirby v. Simpson an action for maliciously instigating a 
prosecution and for a malicious conviction failed for want of the 
statujory notice of action. Parke B. and Platt B. both assumed 
that the action would lie, and Platt B. reflected on the mysterious 
wording of the Act." He was unable to understand why in an 
action for a malicious conviction within the jurisdiction it should 
not be necessary first to have the conviction quashed, but that it 
should be necessary in the case of a conviction without jurisdiction. 
He thought that Parliament had the provisions the wrong way 
round. With respect, if it is the law that no action lies under the 
statute for a malicious conviction, it is clear why there is no 
requirement in section 1 that a conviction should first be quashed. 
Other orders (unless records) are traversable in collateral pro- 
ceedings, and it may not have been an oversight that convictions 
only (and not orders or warrants) require quashing under 
section 2.°* In those instances where on the interpretation of a 
statute an inferior court not of record can make findings of fact 
which are not traversable in an action against the judge, there is 
nothing in the decisions to suggest that such facts will not be 
traversable if malice is alleged,"" and here again, if they are traver- 
sable, there seems no necessity for formal quashing of that court’s 
decision. 

In other cases since 1848, the courts have approached with 
more circumspection the question whether a. justice can be liable 
in tort for a malicious conviction. In Gelen v. Hall ® the Court 
of Exchequer found it necessary to order a retrial before the 
question could be determined and was careful to refrain from a 
decision or indeed any expression of opinion that such an action 
could lie. Pollock C.B. was content to say merely that he doubted 
whether this was so. In Fuller v. Sutton," Pollock C.B. appears 
to have majle up his mind on the point, and held that no such 
action lay; this was merely obster, since the action was brought 
outside the limitation period. Martin B. reserved his opinion, as 


84 (1854) 10 Ex. 858. 

85 At pp. 867—368. 

86 See Holdsworth, H.E.L., Vol. VI, p. 285, for the distinction between records 
and other orders in this respect. ‘The true position would appear to be that 
a record cannot be controverted in collateral proceedings, whilst other orders 
can, though they may not be where on the interpretation of a statute power 
is given to make findings of fact which are in this context conclusive; see 
Doswell v. Impey (1829) 1 B. & C. 163, 178-174, per Abbott C.J. 

87 Whether an action would lie in such a case if malice was proven was 
expressly left open by Abbott C.J. in Doswell v. Impey, supra; cf. Sheridan, 
op. ct., pp. 278-274. 

88 (1857) 2 H. & N. 379; Watson B. intimated by judicial hearsay at p. 391 that 
Cresswell J., who heard Kirby v. Simpson (1854) 10 Ex. 858, was concerned 
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did Bramwell B., who added that he did not wish to countenance 
the idea that it would. 
^ The cases in which it has been said that justices are liable in 
tort if they maliciously abuse their authority can be briefly sum- 
marised. The few before 1808 have already been considered. ence 
the statute of that year Davis v. Capper °° decided that a warrant 
of committal for an unreasonably long period was in excess of the 
justice’s jurisdiction. Lord Tenterden added that an act within 
the jurisdiction would have to be based on a corrupt motive and 
that case was the form of action. Cave v. Mountain °! contains an 
emphatic obiter dictum that a justice would be liable if he acted 
mala fide or for improper or malicious motives, and again the act 
alleged was an unlawful remand in custody. 

` There are similar dicta in cases concerning arrest under warrants 
granted by justices. West v. Smallwood *? and Taylor v. Nesfield *? 
deal with this type of activity. It was said in Kendall v. Wilkinson ** 
that committal to prison for non-payment of a bastardy order might 
be actionable if ordered maliciously.. Linford v. Fitzroy?* con- 
cerned the grant of bail and it was there said obiter that if it were 
maliciously refused an action would lie. This may perhaps be 
regarded as maliciously remanding in custody. All these dicta may 
fairly be construed to refer to the particular type of activity 
involved in each case and should not be regarded as of general 
effect. The only authority in recent times that no action lies for 
any judicial act committed by a justice within his jurisdiction is 
the obiter dictum by Viscount Finlay in Everett v. Griffiths."* 

In O?Connor v. Isaacs?' Diplock J. was clearly of the opinion, 
obiter, that committal to prison for failing to pay instalments under 
a maintenance order could be actionable if malicious, but that in the 
absence of malice no tort was committed by making the order. And 
in Boaks v. Reece,” where the question of malice was barely 
considered, Pilcher J. asked the jury to find whether or not the 
defendant had acted vindictively in- committing the plaintiff in 
custody for a medical report. The jury’s finding that he had not 
so acted, made any discussion of malice unnecessary. ` 

. From the apparent chaos surrounding section 1 of the Justices’ 
Protection Act, 1848, it is still possible to propound some coherent 
rules which can reconcile much of what is regarded as conflicting. 


80 (1829) 10 B. & C. 28. 
41 


de 

b 

re 

co 

8 

co 
FERES 
m 


95 (1849) 18 Q.B. 240, 247. 

96 [1991] 1 A.C. 681, 666. 

97 [1956] 2 Q.B. 288, 815; sed quaere whether malice would make tortious an 
act which was not already tortious. If the justice had no jurisdiction to make 
the order but committed no tort by making it, 16 is difficult to see why malice 
should make his conduct tortious. 

98 [1956] 1 W.L.R. 886; sfid. [1957] 1 Q.B. 216 (C.A.). 
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. The distinction that has been suggested between the activities of 
justices as judges of record and in other capacities is merely an 
aspect of the proposition that immunity for malicious acts is con- 
fined to judges of record. If the courts expressly distinguish the 
different- judicial capacities of justices they will do no more than 

„has Been done inarticulately by many of their predecessors. The 
following conclusions may be ventured. 

(1) A justice of the peace acts as a court of record when exer- 
cising summary criminal jurisdiction. As a judge of such a court 
he is protected in respect of all acts done within his jurisdiction, 
whether maliciously or otherwise. 

(2) In civil matters, if a justice is entrusted with the jurisdic- 
tion of a court or record, he will be similarly protected. 

(8) A justice is protected only if he acts in good faith when he 
discharges judicial functions otherwise than as a court of record. 

“Instances of such functions appear to be the grant of warrants of 
arrest and presumably search warrants, remands in custody and 
committal to prison for failure to pay sums of money ordered to be 
paid under bastardy or maintenance orders. The last, however, 
could possible be regarded as the exercise of a power which makes 
the justices a court of record. 

- Many gaps and unsolved problems remain. The position of a 
justice of the peace is anomalous in that he is a man of varied 
judicial parts. It may seem unsatisfactory that his protection 
should not be uniform whenever he acts in a judicial capacity, but 

_ the protection of justices is in substance purely a common law 
matter and there is no authority that the common law affords pro- 
tection to any judge who is not a judge of record if that judicial 
officer abuses his authority. The common law has repeatedly 
declined to extend this full measure of protection over the whole 
range of judicial functions. "There seems no reason why justices 
are in any special.position, and their protection must therefore 
depend on the particular type of. judicial function which they 
exercise. *  - 


D. THomeson.* 


* LL.B., PH.D.; Lectfrer in Law, University of Manchester. 


STATUTES 


RECREATIONAL CHARITIES Act, 1958 


| 

I. R. C. v. Baddeley + concerned certain trusts ** for the promotion 
of the moral social and physical well-being of persons resident in 
- . . West Ham and Leyton . . . who for the time being are... 
members or likely to become members of the Methodist Church 
. . . by the provision of facilities for moral social and physical 
training and recreation. . . ." Harman J.* decided that these 
trusts were not charitable. The Court of Appeal? unanimously 
decided that they were charitable. The House of Lords,’ by a 
majority of four to one, decided that the trusts were not charitable. 

The law as to what is or is not charitable can hardly be 
described as satisfactory. It depends on the preamble to the Statute 
of Elizabeth of 1601,4 as applied and elaborated in subsequent 
judicial decisions. The case-law is voluminous,’ complex, and full 
of embarrassingly subtle distinctions. When the terms of any 
particular trust are under consideration by the courts, an 
unbecoming division of judicial opinion is only too likely; and, 
before the question is referred to the courts, the lawyers concerned 
will have found it more than usually difficult to advise whether or 
not the trust should be treated as charitable.* It has been suggested 
that what is needed is a new, modern, statutory definition of the 
word ‘‘ charity ’’’; but, after sympathetic consideration, this sug- 
gestion has been rejected by the Government 5*; and, if a statutory 
definition were attempted, the drafting problem is such that it would 
be unlikely to reduce either the volume of litigation or the present 
uncertainty in borderline cases.’ 


1 [1955] A.C. 572; [1955] 1 All E.R. 525. 

3 [1953] 1 W.L.R. 84; [1958] 1 All ER. 68. e 

3 [1958] Ch. 504; [1958] 2 AH E.R. 233. 4 48 Bliz. 1, c. 4. 

5 The best-known reported case is, of course, Commissioners of Income Tas v. 
Pemsel [1891] A.C. 581. 

9 As was said during the discussion of the Recreational Charities Bill in the 

House of Commons: ‘*. . . one 1s probably wrong anyway, for the journey 

from the Statute of Elizabeth I ın 1601 through the Pemsell [stc] case to the 

Baddeley case 18 & maze of caprice, fantasy and historical humbug ’’ (Hansard 

H.C., Vol. 582, col. 882). ' 

See the Report of the (Nathan) Committee on the Law and Practice relating 

to Chantable Trusts Cmnd. 8710; 1952), para. 140. The Nathan Committee’s 

suggestion was well received: see the Summary of the Views of Voluntary 

Organisations on the Report of the Committee on the Law and Practice relating 

to Charitable Trusts, published by the National Council of Social Service in 

June, 1968. See also the Royal Commission on the Taxation of Profits and 

Income, Final Report (Cmnd. 9474; 1955), para. 175. 

8 See the White Paper ‘‘ Government Policy on Charitable Trusts in England 
and Wales ’’ (Cmnd. 9588; 1955), paras. 2, 3. 

? The present Attorney-General thinks that ‘‘ the real beneficiaries of any new 
definition would be the members of my profession " (Hansard, H.O., Vol. 
582, col. 850). i 
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The Baddeley case produced a situation in which legislation of 
some sort was virtually unavoidable. This was the result, not of 
the actual decision in the case, but of what was said by the Law 
Lords in their speeches in the case. After reading those speeches it 
was impossible not to have grave doubts about the charitable status 
of m®ny organisations and trusts (including, e.g., women’s insti- 
tutes, boys’ clubs, missions to seamen and about 1,500 miners’ wel- 
fare trusts) which had previously been regarded as clearly 
charitable. 

Charitable status carries with it important fiscal privileges in 
relation to income tax, stamp duties and rates. The privileges 
include exemption from income tax, and the right to claim from 
the Revenue repayment of income tax deducted at source from the 
charity’s income, e.g., from dividends or interest earned by invested 
funds and from annual subscriptions paid under “‘ seven-year ” 
covenants. For the organisations and trusts affected by the doubts 
arising out of the Baddeley case the possible loss of these privileges 
was serious!^; and they and their supporters were quick to 
demand legislative intervention and to organise effective political 
pressure for that purpose. The result is the Recreational Charities 
Act, 1958.1! 

The Act does not attempt a new general definition of ** charity." 
Section 1 merely provides that **it shall be and be deemed always 
to have been charitable to provide, or assist in the provision of, 
facilities for recreation or other leisure-time occupation, if the 
facilities are provided in the interests of social welfare." This is 
subject to a proviso which preserves the principle that a trust or 
institution cannot be charitable unless it is for the public benefit; 
and (see s. 1 (2)) the requirement that the facilities must be 
provided in the interests of social welfare is not satisfied unless: 

* (a) the facilities are provided with the object of improving the conditions 
of life for the persons for whom the facilities are primarily intended; 
and 

* (b) eithez— 

(i) those persons have need of such facilities as aforesaid by 
reason of their youth, age, infirmity or disablement, poverty or 
social and economic circumstances; or 


Gi) the facilities are to be available to the members or female 
members of the public at large.” 


This statutory test of ‘‘ social welfare" is worth quoting in full 
because it is ingenious and because most of the parliamentary 
discussion was concerned with the merits and effectiveness of the 


test. Criticism was levelled at the vague words ‘‘ improving the 


10 But not, surely, serious enough to be described as a threat of extinction (cf. 
Hansard, H.C., Vol. 582, cols. 820, 327, 892). After all, the question as to 
what privileges (if any) shall be accorded to chanties is capable of different 

litical answers in different countries. Not every state allows exemption 


m tax to charities. 
116 & 7 Eliz. 2, o. l% 
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conditions of life?" in paragraph (a), &nd at the special reference 
to women in paragraph (b) (ii. The special reference to women 
was intended to cover women's institutes and ensure that they were 
included in the bodies which the Act declares to be charitable. It 
is odd that facilities provided for men and women or for women 
only should be able to satisfy the Statutory test, whereas faffilities 
provided for men only are necessarily unable to do so ; but that is 
the effect of the special reference to women ; and no satisfactory 
explanation of it was given in Parliament. As was pointed out 
in the House of Lords, there is now a risk that women's clubs 
of a character very different from women's institutes may be able 
to claim, or even to alter their constitutions in order to claim, 
charitable status under the new Act and the fiscal privileges that go 
with that status. 

In section 1 (8) facilities provided at village halls, community 
centres, women’s institutes and recreation grounds are expressly 
mentioned as examples of what the Act declares to be charitable. 
The draftsmen presumably thought this necessary in order to ensure 
that their ingenuity in devising a test of social welfare should not 
be misunderstood. 

The rest of the Act calls for little comment. Miners’ welfare 
trusts set up before December 17, 1957 (the day after the first 
reading of the Bill in the House of Lords), are expressly declared 
charitable (s. 2). Past transactions affecting trusts validated 
by the Act are the subject of special saving provisions; and the 
ordinary time-limits for claiming repayment .of income tax and 
excess stamp duty are extended (s. 8): The Parliament of North- 
ern Ireland is empowered to pass similar legislation (s. 4). The Act 
binds the Crown (s. 5). 

In Scotland many of the organisations which this Act declares 
charitable were already clearly charitable ?; but for certain pur- 
poses, e.g., for income tax purposes,“ statutory references to 
charity have to be interpreted, even in Scotland, in accordance 
with English law; and section 6 (2) of the present Atct therefore 
provides that sections 1 and 2 of the Act shall affect the law of 
Scotland (and Northern Ireland) only in so far as they affect the 
operation of the Income Tax Acts or of other enactments in which 
references to charity are to be construed in accordance with English 
law. 

For the organisations and trusts affected this Act is a welcome 
relief from uncertainty and the fear of losing fiscal privileges. The 
draftsmen have attempted to achieve this while preserving the 
existing law as to the meaning of “ charity ” and, even, the decision 


12 Hansard, H.L., Vol. 907, col. 242. 

13 In Parlement a Scottish M.P. suggested scrapping the Recreational Charities 
Bill and adopting the law of Scotland as being ‘in this regard very much 
superior to the law of England" (Hansard, H.C., Vol. 582, col. 1074). 

14 I. R. C. v. City of Glasgow Police Athletto Associatione [1958] A.O. 880. 
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in the Baddeley case itself. Future judgment may well be that 
‘the draftsmen were set an impossible task. It will be no cause for 
surprise to those accustomed to the legal problems of charitable 
organisations if the new Act turns out to be a fruitful source of 
. borderline cases and new litigation. 

- ® Lroum Paice. 


NOTES OF CASES 


D. P. P. v. Heap: A QuzsrioN or Poxicy? 


Ir is elear that the decision of the House of Lords, reported sub 
nom. Director of Public Prosecutions v. Head,? is of exceptional 
public importance even though it turns on the construction of a 
particular statute and is complicated by serious differences of 
opinion dividing some of their Lordships. One feature of the 
decision is worth noting at the outset: although Lord Denning 
disagreed significantly with the conclusions reached by the Court 
of Criminal Appeal and with many of the views of the majority 
in the House of Lords, he nevertheless concurred in dismissing the 
appeal on the ground that it would be unfair to the respondent to 
reverse an acquittal on & point of law which had not been adequately 
argued in the lower court. Whether or not one agrees with Lord 
Denning regarding the merits of the point in question, it is difficult 
to disagree with this type of approach. Although the Divisional 
Court can, and does freely, reverse acquittals, it is clearly much 
more serious for the House of Lords to do so and, indeed, it is 
questionable in principle whether a successful appeal in the House 
of Lords against the reversal of a conviction should ever affect the 
liberty of the respondent.* One may respectfully suggest that if 
the Court of Criminal Appeal were more accustomed to delivering 
reserved judgments in obviously appropriate cases, this particular 


1 Bee further an article in [1958] Crim.L.R. pp. 279-288, by an anonymous 
author, entitled ‘‘ D. P. P. v. Head: A Question of Proof."’ 
[1958] 1 All E.R. 679; also reported [1958] 2 W.L.R. 617. The case raises, 
in an acute form, the problem relating to the exercise of & veto by the 
Attorney-General of the right to appeal in criminal cases to the House of 
Lords. There are at least two decisions of the Court of Criminal Appeal in 
the last year, R. v. Vickers [1957] 2 All E.R. 741 and R. v. Spriggs [1958] 
1 All E.R. 300, leave to appeal against which was refused to a convicted person, 
which many believed deserved a priority equal to that accorded to R. v. Head. 
It 18, therefore, particularly unfortunate that the first criminal appeal to be 
heard by the House of Lords for some time ıs not an appeal against a 
conviction sustained by the Court of Criminal Appeal but an appeal against 
the reversal of & conviction by that court in face of the arguments of the 
Attorney-General. Although the closeness of his connection with the conduct 
of the case must inevitably sharpen his appreciation of its importance, it is 
difficult to see how the present system: can expect the Attorney-General 
adequately to dissociate his functions of Crown Prosecutor and impartial judge 
of the right to appeal, and how he can even give the appearance of being 
a disinterested party in deciding whether:to allow an appeal to go forward. 
3 That it may be necessary to allow the law to be clarified by their Lordships 
is undeniable: the usual argument : favour of abolishing the jurisdiction 
of the House of Lords is obviously much stronger with regard to the civil 
junsdiction of their Lordships than to their criminal jurisdiction. In practice, 
appeals against the reversal of a conviction are extremely rare and, even if 
successful, are not necessarily fully effective; see, e.g., the practice adopted 
in D. P. P. v. Beard [1920] A.C. 479. ° 
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problem, as well as the more general problem regarding the exercise 
of the Attorney-General’s fiat,‘ would hardly ever arise in practice. 
, . In Viscount Simonds’ words, ** The bald facts of the case are 

that the respondent was charged with having had carnal knowledge 
of a woman who was placed out on licence from an institution for 
.Inentah defectives, contrary to section 56 (1) (a) of the Mental 
Deficiency Act, 1918. He was convicted, but on appeal the convic- 
tion was quashed . . . on the ground that the woman was not 
lawfully detained in the institution." ^ The relevant part of the 
section, which has now been replaced by section 8 of the Sexual 
Offences Act, 1956, states that a misdemeanour is committed by 
any person who “ (a) unlawfully and carnally knows, or attempts 
to have unlawful carnal knowledge of, any woman or girl under 
care or treatment in an institution or certified house or approved 
home, or whilst placed out on licence therefrom or under guardian- 
ship under this Act." A further proviso, to the effect that it is a 
good defence if the accused proves that ** he did not know and had 
no reason to suspect, that the woman or girl was a defective," was 
not relevant to the facts of the case since Head admitted an act 
of intercourse following warnings that the girl concerned was out 
on licence from an institution for mental defectives. 

At the Carlisle Assizes, Head was convicted despite the fact that 
the medical certificates, required by section 9 of the Act for the 
satisfaction of the Home Secretary before he could make an order 
transferring the girl to an institution, were both defective, since 
neither showed that she “‘ required care, supervision, and control 
for the protection of others." Hinchcliffe J. held that the order 
was conclusive and the defence could not go behind it. The 
purported licence permitting her to be absent was not put in 
evidence. 

In the Court of Criminal Appeal, the conviction was reversed.* 
It was stated that the order was invalid because of the defects in 
the certificates, even though it had been relied on for some ten 
years, and Lerd Goddard added that had the gir] applied at any 
time for certiorari or habeas corpus, she would have been 
immediately discharged. Although the relevant paragraph did not, 
like the subsequent paragraphs, refer to ** a defective," but instead 
to “any woman or girl under care or treatment in an institution 
Or . . . out on licence therefrom," the concluding words of the 
paragraph, * under this Act," had to be read distributively and 
Head could only be convicted if the girl was lawfully ** under care 
or treatment in an institution or . . . out on licence therefrom.” 
* The prosecution was never competent from the outset, since the 
woman lacked the necessary status to bring section 56 into 
operation.” 7 


. 4 Supra. n. 2. 
5 [1958] 1 All E.R. 679, at p. 681. 
* [1957] 3 All E.R. 496. 
7, Ibid., at p : 480; per Donovan J. 
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Unfortunately, there is, as the House of Lords pointed out, & 
basic flaw in this reasoning since the words “under this Act”? 
cannot be read distributively: *'the presence of the words ‘or, 
approved home ’ negatives this (distributive) construction as there 
is no machinery anywhere in the Act for placing anyone in an 
approved home by order or in any other manner." * Neveifheless, 
all their Lordships except Lord Denning found, for a different 
reason, that the girl was unlawfully detained. 

Viscount Simonds, on the one hand, did not pursue this point 
since he held that it did not invalidate the case for the Crown: the 
section merely imposed a burden on the prosecution of proving that 
the girl was a person in fact receiving care or treatment in an 
institution or out on licence therefrom. It did not impose the 
additional burden of proving that she was lawfully detained and 
he, therefore, would have upheld the appeal. Although this 
construction has many obvious merits, it is respectfully suggested 
that it would have been more apt if Head had committed an act 
of intercourse with the girl whilst she was detained in the institution 
and not after she had been released from it. Admittedly, though 
the section indeed assumes legality of proceedings, it makes no 
explicit mention of the lawfulness either of the detention or of the 
lieence. But, it is submitted, the two expressions, f under care or 
treatment in an institution " and ‘ whilst placed out on licence 
therefrom " may well be said to be open to significantly different 
constructions. The former, as Viscount Simonds recognised, may 
perhaps include lawful or unlawful detention since, whatever it 
assumes, it ostensibly merely requires actually being under care or 
treatment, whereas it is difficult to deny that the latter necessarily 
presupposes a valid licence. If, as the majority of the House of 
Lords apparently believed, the purported licence was void and did 
not constitute a licence within the meaning of the Act, the girl was 
merely at large and the sections could not apply. If, on the other 
hand, the licence, though indirectly based on defective certificates, 
was not completely ineffective for all purposes tMen, as Lord 
Denning held, the girl might not lack the necessary status to bring 
section 56 into operation. In any event, the two expressions were 
construed alike by all their Lordships and the act of intercourse 
was committed only after the girl’s release from the institution. 

The majority of their Lordships, Lords Reid, Tucker and 
Somervell, whilst not conceding that there was an onus on the 
prosecution to prove by production of all the documents involved 
that the girl was lawfully detained, held that it would be fatal to its 
case if it were clearly established that she was unlawfully detained. 
Although production of the licence alone (which in fact was never 
produced) raised a prima facie presumption that she was lawfully 
out on licence, * the foundation of'the presumption . . . is the 


* [1958] 1 All E.R. 670, at p. 686, per Lord Tucker. ^ 
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legality of the detention and the necessity for a licence to justify 
the patient's absence and if . . . on the face of the documents 
produced and received in evidence without objection, the detention 
was illegal, the whole basis of the subsection and the presumption 
of defectiveness goes and the prosecution must fail? It has 
alread) been suggested in the Criminal Law Review that “The 
* whole basis of the subsection ’ is, not the legality of the woman's 
detention, but the fact that she is a mental defective,” ° and it 
is interesting to note that the Attorney-General was at one time 
inclined to accept the burden of proving that fact as the onus on 
the prosecution, though the House of Lords unanimously disagreed 
with him on this point. Whatever may be the “ whole basis of the 
subsection," which in any event is open to doubt, and whether or 
not production of the licence should raise a sufficient presumption 
of legality to transfer the onus of proof to the accused, it is sub- 
mitted that the crucial question turned, as Lord Denning recognised, 
on the exact effect of an apparently valid licence which was based 
on an order itself based on two defective certificates. The most 
questionable aspect of the majority judgment of the House of Lords 
and of the unanimous judgment of the Court of Criminal Appeal 
is that both assumed, without full consideration, that because the 
certificates were defective and the girl could have secured her 
release by other proceedings, the licence was completely ineffective 
for the purposes of the present proceedings. l 

Lord Denning’s judgment, which at least does not suffer from 
this defect, falls more obviously into two parts. First, he said, the . 
onus on the prosecution is that of proving that the girl was lawfully 
detained, and this is not satisfied by proving the fact of detention 
and then relying on a presumption of legality. ‘‘ When the legality 
of the detention has to be proved in a court of law, the document 
itself must be produced. It is the best evidence and nothing less 
will do." * This means, in an ordinary case, that the prosecution 
must ** call the medical superintendent to produce the original order 
for detention and the continuation orders and, in addition, if the 
woman has been placed out on licence, to prove that fact." ° In 
this respect Lord Denning agreed with Lord Goddard in the Court 
of Criminal Appeal and, although the numerous authorities cited in 
support are more relevant to actions brought by persons alleging 
their own unlawful detention than to actions such as the present, 
where the accused alleges that another person was unlawfully 
detained, there seems to be much force in the argument that ** The 
reason why these orders are admissible is because they are in the 
nature of proceedings in rem. They affect the status of the 


9 Ibid 

1e [1958] Crim.L.R. 279, at p. 287. 
11 [1958] 1 All E.R. 679, at p. 688. 
12 Ibid., at p.690. ° 
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individual and her capacity " and ** are, therefore, made admissible 
in evidence against all the world.” ^ , 

By far the more crucial and debatable is Lord Denning’s second 
point that the original order was not void but only voidable since 
it was made by the Home Secretary, not outside his jurisdiction, 
but in wrongful exercise of it. ‘‘ His error is a wrong exercise of 
a jurisdiction which he has and not a usurpation of a jurisdiction 
which he has not . . . If that error appears on the face of the 
record—as it is said to do here—it renders the order liable to be 
quashed on certiorari but it does not make it a nullity.” !* The 
consequences of the distinction are profound: “‘ If the original order 
was only voidable, then it would not be automatically void... 
There would have to be an application to the High Court for 
certiorari to quash it. The application would have to be made by 
the person aggrieved . . . and not by a stranger; and she would have 
to make it within six months unless the court extended the time. 
And being only voidable, the court would bave a discretion whether 
to quash it or not.” 15 

This is undoubtedly & question of great importance, affecting not 
merely alleged mental defectives but reaching into many other areas 
of law and affecting, for example, persons concerned with all types 
of orders, licences and warrants. The distinction between void and 
voidable is & familiar one and, with good reason, features particu- 
larly prominently in the law of contract. In domestic relations 
there is a vital difference between a void “‘ marriage "" and a void- 
able marriage, which may be directly relevant to prosecutions for 
bigamy. In the field of administrative law, it may be important, 
as Lord Denning stressed, that the public in general, and officials 
in particular, can rely on the validity of such documents without 
the risk of subsequent litigation and, perhaps, prosecution. As the 
article in the Criminal Law Review points out, there may be 
authority for this approach, which does not even touch directly on 
the distinction between void and voidable, particularly in Lord 
Radcliffe’s words in another recent case: ‘‘ This argument 1s in 
reality a play on the meaning of the word nullity. An order, even 
if not made in good faith, is still an act capable of legal conse- 
quences. It bears no brand of invalidity on its forehead. Unless 
the necessary proceedings are taken at law to establish the cause of 
invalidity and to get it quashed or otherwise upset, it will remain 
as effective for its ostensible purposes as the most impeccable of 
orders.” !^ 

There is, however, another side to the picture which, perhaps, 
was obscured for Lord Denning by the actual facts of the case, 
particularly since there was more than'one continuation order which 


13 Ibid., at p. 689. 
14 Ibid., at p. 698. 
15 Ibid., at p. 692. 
16 Smith v. East Ellos R. D. C. [1956] A.C. 786, at pp. 769-770. 
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was the result ** of an independent decision freshly made after the 
most careful consideration." This concerns, not the protection of 
the publie and officialdom, but of the individual directly affected 
by the order, licence or warrant. On Lord Denning's view, there 
would be no right of recovery against the Home Secretary for the 
ten years of detention and apparently there should be no right. 
The defect in the certificates is treated as a procedural rather than 
as a substantive matter: ** The trouble with the two certificates may 
be, therefore, not in a faulty diagnosis but in the bad expression 
of (the doctors’) reasons." ?' But the onus on the Home Secretary 
when he orders a person to be detained in an institution is 
deliberately made a heavy one, and if the certificates in fact do not 
disclose that there are sufficient grounds for detention, it should 
surely be no defence to argue that the fault might merely be one of 
expression. As Lord Somervell stated, ‘‘it might . . . be main- 
tained that they (the certificates) afford no evidence on which the 
order made could validly have been based." ^ Where there may 
have been no evidence on which to base the order, it is playing 
with words to say that it amounted to a wrongful exercise of juris- 
diction rather than to a usurpation of jurisdiction: the Home 
Secretary cannot order the girl’s detention unless she is shown in 
the certificates to require “‘ care, supervision and control for the 
protection of others." The fact that the continuation orders ** were 
not made by automata with a rubber stamp ” !? is, with respect, 
not sufficiently convincing, however conscientiously the doctors 
performed their duties. Once the girl has been detained, the harm 
has been done and there must, thereafter, be some factual presump- 
tion of continuation. Moreover Lord Denning’s view appears to 
mean that a person, who has been arrested on a warrant—even if 
the error appears on the face of the record—commits an offence 
by escaping from custody or by resisting arrest when there are no 
grounds whatsoever for his detention and even though the warrant 
was issued in bad faith or on no evidence. It may not be enough, 
it is submittéd, to argue that in due course the licence or order or 
warrant can be set aside. It is true that “‘ There are many cases 
in the books where mistakes have been made by medical men in 
filling in the certificates leading to detention orders. Sometimes it 
happens through an oversight, sometimes through carelessness, 
sometimes through misapprehension as to the legal obligation. 
Very often it is a highly technical ground." ° But it is equally 
true that the onus on such persons, when they ensure that a person 
will be detained, is a weighty one and has been deliberately made 
such by Parliament. Carelessness, oversight and misapprehension 
should perhaps be no excuse for failure to perform properly a 


17 [1958] 1 All E.R. 679, at p. 691. 
18 Ibid., at p. 687. 

19 Ibid., at p. 692, per Lord Denning. 
20 Ibid., at p. 698, per Lord Denning. 


544 THE MODERN LAW REVIEW Vor. 21 


function of this nature and it is somewhat inconsistent with Lord 
Denning’s usual approach to the rights of the individual that he 
should make them appear such. 

Whether or not the distinction between void and voidable 
should be imported into this field of law is a difficult problem, which 
deserves much closer attention than the majority of their Lordships 
were prepared to accord it. Equally, it deserves, with respect, a 
more even treatment than Lord Denning’s. It may be, on balance, 
that his Lordship’s conclusions were sound, quite apart from resting 
on some authority, but it is difficult not to conclude that they were 
too greatly influenced by the peculiar facts of the case, including 
the reprehensible conduct of the respondent and the history of the 
girl.2: ' 

There are many other features of the case which merit much 
fuller consideration in the future. One of these may be cited in 
conclusion: even if the girl was unlawfully detained, could Head 
have been convicted of attempting dn offence under the section ? 
Students of criminal law may be more familiar with the problem in 
another form: can one attempt to steal one’s own umbrella ? ?1 


S. PREVEZER. 


Tue PSYCHOPATH AND THE DEFENCE or DIMINISHED RESPONSIBILITY 


One of the major questions facing the courts in applying the new 
defence of diminished responsibility in murder cases has been the 
question whether to recognise the condition known as psycho- 
pathie personality as being sufficient to satisfy the criterion of 
diminished responsibility. There is some doubt whether the Scottish 
courts, who invented the notion of diminished responsibility as a 
defence, will recognise the psychopath, though the Royal Commis- 
sion on Capital Punishment clearly thought it should be recognised. 
The terms of section 2 of the Homicide Act, 1957, define diminished 
responsibility as “‘ such abnormality of mind (whether arising from 
a condition of arrested or retarded development of fnind or any 
inherent causes or induced by disease or injury) as substantially 
impaired his mental responsibility for his acts and omissions in 
doing or being a party to the killing." The phrase in brackets 
(which has been borrowed without amendment from the Mental 
Deficiency Act, 1927) was apparently introduced in order to exclude 
from the ambit of this defence persons who committed murder as 
a result of sudden outbursts of passion or rage, but who were not 
otherwise mentally abnormal.? 
31 The present writer is particularly indebted to his colleague Mr. D. J. Payne 
of University College, London, bor a stimulating argument on this subject. 
23 See, particularly, the fullest and best discussion of attempts to commit 
mmpossible crimes in Williams, Criminal Law, The General Part (1958), at 
pp. 487-603. 
1 Bee Cmd. 8982, September, 1958, p. 189, para. 401. 


3 Bee remarks of the Home Secretary and the Attorney4deneral in the House 
«t Commons debates on the Bill, H.C.Parl.Deb. (5th series) Vol. 560, col. 
e 
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There have already been a number of reported cases involving 
psychopaths where the interpretation of the section has been 
considered by the courts. The first was R. v. Dunbar, where a 
young man of 24 broke into the house occupied by an old lady of 
82 who was very deaf, and entered the room where she was sleeping, 
in sea¥ch of money. She awoke, and the appellant, thinking she 
had recognised him, picked up a lemonade bottle and attacked her 
with it, causing serious injuries from which the old lady died. At 
the trial of the youth for murder, there was no dispute that he was 
responsible for the killing or that it was done in the course of theft. 
The only defence raised was that Dunbar was at the time suffering 
from diminished responsibility. This issue was left to the jury, who 
found the appellant guilty of capital murder, and he was sentenced 
to death. He appealed on the ground that the trial judge mis- 
directed the jury on the standard of proof required of the defence 
on the issue of diminished responsibility; the appeal was successful, 


it being held that the learned judge should not have left the issue 


to the jury in the way he did, telling them nothing more than to 
apply the words of the relevant section of the Act, and that the 
burden was placed by the Act fairly and squarely on the defence, 
and that they must be satisfied that the defence had proved 
diminished responsibility. It is true that section 2 (8) of the 
Homicide Act, 1957, says no more than that ‘On a charge of 
murder it shall be for the defence to prove that the person charged 
is by virtue of this section not liable to be convicted of murder." 
All the same, the trial judge should have told the jury that the 
burden was to establish the condition of diminished responsibility 
on a balance of probabilities, and that it was not necessary to prove 
it beyond reasonable doubt. This is already the position with 
regard to a defence of insanity,* and the Attorney-General (who 
intervened on the appeal) conceded that the same rule should apply 
to a defence of diminished responsibility. 

It will be observed that this decision turned upon the technical 
point concerfing the burden of proof on the defence, and the fact 
that the mental condition alleged to be involved was psychopathy 
was irrelevant to the result. It is perhaps of some interest to note 
that there was & conflict of evidence over the question of diminished 
responsibility, the defence psychiatrist regarding the prisoner as 
definitely a psychopath ** although the evidence which he gave was 
of a somewhat vague description," while the prison doctors were 
firmly of the opinion that he was not a psychopath. 

The case of Vickers? bears a striking resemblance to the facts 
of Dunbar in that it involved killing an old lady who was deaf but 
nevertheless discovered him in the cellar, whereupon he killed ber 


1156, November 15, 1956; and col. 1954. Also Vol. 661, cols. 820-821, 
November 27, 1956. 

5 [1957] 8 W.L.R. 830. 

4 See the case of R. v. Carr-Briant [1948] K.B. 607. 

5 [1957] 8 W.L.R. 895. Noted in (1957) 20 M.L.R. 633. 
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in order to prevent recognition and subsequent identification. But 
in this case no question of diminished responsibility was raised. 
The next case is E. v. Spriggs, where a young man who was 
incensed by the conduct of & barman at & public-house who had 
turned him out because he was interfering with some barrels and 
the fittings, came back later and shot the barman with a revolver, * 
and fired two more bullets which killed his victim as he Jay on the 
ground. The defence put forward was that the accused was suffer- 
ing from diminished responsibility, being emotionally unstable and 
a psychopathic personality. The jury rejected this defence and 
Spriggs was convicted of capital murder and sentenced to death. 
The appeal was based on the ground that the trial judge had given 
insufficient guidance to the jury concerning the nature and scope 
of the defence of diminished responsibility, especially in the light 
of the prosecution’s contention that. this was limited to deficiency 
of intellect and could not include'the various types of mental 
condition from which the accused had suffered for a long time. It 
was put by. the prosecution that the appellant had a high intelli- 
gence quotient and could not therefore be suffering from 
abnormality of mind. But there was medical evidence which 
showed that there was a lack of ability on his part to control his 
emotions, and it was contended for the defence that such a person 
came within the ambit of the section. He was a psychopath, all 
the medical evidence was that he was suffering from abnormality 
of mind to some, degree, and it was said that a person could be 
normal intellectually, but thoroughly unstable emotionally and of 
diminished responsibility. The Court of Criminal Appeal held that 
the trial judge had taken the correct course in leaving the question 
to the jury to decide in the light of the terms of the section, which 
was supplied to them. It was not necessary for him to explain or 
elaborate on the language used by Parliament, even though different 
interpretations were advanced by the prosecution and the defence. 
* Tt is not for judges to re-define or to attempt to define the 
definition (p. 165). There is no need to recapitulate the criticism 
already made in this journal of this decision.’ It would appear 
that section 2 (1) is to be left to the jury without further explana- 
tion, notwithstanding that it would be a misdirection to leave 
section 2 (8) to them in the same way (Dunbar). Lord Goddard 
observed that there was in this case evidence which might have 
justified the jury finding diminished responsibility, on a proper 
direction, but the evidence was not such as to compel them so to 
find—there was evidence on the other side. In these circumstances 
“we cannot see that a judge dealing with this matter can do more 
than to call the attention of the jury to the exact terms of the 
section which Parliament has enacted and leave them to say 


6 [1959] 2 W.L.R. 162. Noted in (1958) 21 M.L.R. 818. 
Pd e 21 M.L.R. 818. a 
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whether upon the evidence they are satisfied that the case comes 


- within the section or not.” 


The case of R. v. Matheson ® is the first reported case where 
the nature of psychopathic personality has been directly considered 
in relation to the defence of diminished responsibility; and when 
one adds that it was decided by a full court of the Court of Criminal 
Appeal, and the judgment was reserved, the importance of the case 
will be appreciated. Dunbar and Spriggs turned on the proper 
direction to the jury on the burden of proof and on the nature of 
the defence. Matheson shows that it is the duty of the jury to 
accept unanimous medical testimony of diminished responsibility in 


. the case of a feeble-minded psychopath, where there is no evidence 


the other way. Matheson was a man of 52 who murdered a boy 
of 15 in the most horrible circumstances imaginable. The accused 
was a confirmed sodomite with a long history of extreme sexual 
abnormality. There was evidence of a homosexual relationship 
between him and the boy. One evening the boy did not return 
home from work. Having collected some wages which were due to 
him from a former employer, he left the place of his new employ- 
ment at about 4.80 p.m., and was never seen again alive. Four 
days later his body was recovered from the drain of a boxing hall 
where Matheson was employed. In the meantime Matheson had 
sent the most cruel anonymous postcards to the boy’s mother and 
a letter to the Chief Constable. He gave himself up to the police 
in Glasgow and described how he had killed the boy with a bottle 
which he had filled with water for this purpose, also using a 
hammer. He alleged that the boy wanted more money as the price 
of buggery. He also said he knew the boy would have his week’s 
pay on him, and that was why he killed him. He was prosecuted 
and convicted of capital murder (killing in the course of theft). 
The defence was diminished responsibility, and this was supported 
by the unanimous testimony of three medical witnesses called by 
the defence., The prosecution did not challenge the opinions they 
had formed. Nevertheless the jury found a verdict of guilty of 
capital murder, and he was sentenced to death. He appealed on 
the ground that the verdict could not be supported by the evidence, 
either on the issue of diminished responsibility or on the issue 


. whether the killing was committed in the course or furtherance of 


theft. The appeal being allowed on the first ground, it became 
unnecessary to consider the second ground. A full court of five 
judges having been convened to hear this appeal, the Court of 
Criminal Appeal decided that the verdict of the jury must be set 
aside on the ground that it was unsupported by the evidence, having 
regard to the unanimous medical testimony in favour of diminished 
responsibility. A verdict of manslaughter was substituted, and a 
sentence of twenty years’ imprisonment imposed. The court 
8 [1958] 1 W.L.R. 474; also reported [1958] 2 All E.R. 87. = 
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reserved the reasons for its decision, and Lord Goddard C.J. 
delivered the judgment. 

The crucial point was that the medical evidence was over- 
whelming, and there was no evidence to the contrary. All the 
three medical witnesses agreed that the accused was not, insane 
within the M’Naghten Rules, yet all three agreed that his mind 
was so abnormal as substantially to impair his mental responsibility 
for his acts. He had a low intelligence quotient, and was described 
as having the mind of a boy of ten. The evidence was clear 
enough to shift the burden of proof from the shoulders of the 
defence to the prosecution, yet no medical evidence was given by 
the prosecution in rebuttal. One of the medical witnesses for the 
defence was the Senior Medical Officer at Durham Gaol. 

The court was careful to point out that, despite this over- 
whelming medical evidence, there might well have been facts which 
entitled the jury to come to a contrary conclusion. It is still the law 
that it is for the jury to decide, and not for medical men however 
eminent, and Lord Goddard went through the evidence to see if 
there was anything on which the jury could have found the accused 
* normal. The fact that there was evidence of premeditation had 
been suggested, but, said the learned Lord Chief Justice, this was 
not evidence of normality, for “an abnormal mind is as capable 
of forming an intention and desire to kill as one that is normal; it 
is just what an abnormal mind might do. A desire to kill is quite 
common in cases of insanity.’?*® Again, the fact that the accused 
sent the anonymous letters did not displace the view that his mind 
was abnormal; in fact they tended to confirm it. There was in fact 
no evidence on which the jury could find he was anything else but 
mentally abnormal. While it was quite understandable that they 
should come to the conclusion that such a creature ought not to 
live, and that a capital verdict was the only one appropriate, and 
the court was not prepared to say their decision was unreasonable, 
it was nevertheless the case that it was unsupported by the 
. evidence. The Criminal Appeal Act, 1907, gave thesé two alterna- 
tives as grounds on which a jury’s verdict could be upset, and the 
second was applied to the present case. 

It is submitted that the following conclusions emerge from this 
decision: (1) That a feeble-minded person with a psychopathic 
personality may be found to be suffering from diminished responsi- 
bility where there is overwhelming medical evidence and no 
evidence the other way. (2) The case does not indicate with any 
certainty what view would be taken of a psychopathic personality 
of normal or ordinary intelligence.’ Evidence of a normal intelli- 
gence quotient or the absence of perversions and strange letters 
might be sufficient ‘‘ other evidence" on which a jury would be 
entitled to reject unanimous medical opinion. (8) It follows 


9 Loc. at., page 478. . 
1$, Such as Spriggs would appear to have been. 
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a fortiori that if the medical evidence is not unanimous !! it will be 
exceedingly difficult for the appeal court to interfere with the jury's 


, decision. It is most important for the doctors to agree about 


psychopathic personality; likewise insanity under the McNaghten 
Rules. When they are divided it is almost hopeless; when they 
agree there is at least some hope. 

Perhaps some more general reflections about this case may be 
permitted. It is indeed a truly remarkable decision. Who could 
have prophesied a few years ago that we would witness a case 
where, to quote the headline in The Times law report, “ five 
judges decide * monster ’ shalllive?' ? Yet the defence of diminished 
responsibility has worked this miracle. It is à solemn thought that 
but for this defence a man like Matheson would have been found 
responsible in the eyes of the Jaw. "Whether he would have been 
executed is doubtful, but there can be little doubt that some 
psychopaths who had not the advantage of Matheson's feeble- 
mindedness and extreme sexual perversion have in fact been 
executed in the past. The case of Rivett ** comes readily to mind. 
This fate still remains & legal possibility for the high-grade psycho- 
pathic personality. It is anybody's guess what the fate of such a 
person may now be, if he commits murder. The case of Matheson 
gives a promising and sympathetic lead in the direction of recog- 
nising psychopathy. But at the trial, a great deal will depend on 
the medical evidence. If this is unanimous in favour of diminished 
responsibility, the judges may in the absence of other evidence be 
able to control jury decisions along the same lines as in Matheson. If 
it is not unanimous, or if there is other evidence pointing to 
normality, that may, in more senses than one, be fatal. 

Two additional points come out of Matheson. A rule of practice 
has been laid down to the effect that a plea of guilty to man- 
slaughter on the ground of diminished responsibility should not be 
accepted—the issue must be left to be decided by the jury, as in 
the case of a plea of insanity.!* Moreover, if the defence of 


‘diminished responsibility is raised in conjunction with some other 


ground such as provocation, and the verdict is manslaughter, then 
the judge may, and generally should, ask the jury whether their 
verdict is based on diminished responsibility or on the other ground 
or both. Presumably this is in order to assist him in deciding what 
sentence is appropriate, and it seems a very sensible procedure. It 
has already been adopted in one case at the Central Criminal Court. 


J. E. Hatin WirnunMs. 


11 Ag, for example, in Dunbar. 

12 The Times newspaper, March 25, 1958. 

13 (1950) 34 Cr.App.R. 87. 

14 This is not apparently the practice in Scotland, where a plea of guilty to 
culpable homicide may be accepted: Kirkwood v. Lord Advocate, 1989 8.C.(J.) 
86. id 
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SALE or Goops—INNOcCENT MISREPRESENTATION—SEDDON'8S CASE 


In Long v. Lloyd, the sale of goods contract induced by a material 
innocent misrepresentation once again presented to the courts the 
issue of when the buyer in such a case loses his right of rescission. 
Once again, the Court of Appeal was able to decide the case before 
it without settling plainly and finally whether it is the faw of 
England that the right to rescind is lost once the sale of goods 
contract has been executed, the so-called rule in Seddon’s case? 
(in its sale of goods aspect). On the other hand, the court’s exercise 
of its equitable discretion in refusing rescission is of the utmost 
interest and importance. 

Rescission for innocent misrepresentation is an equitable remedy 
and therefore at the discretion of the court. This discretion is 
normally exercised with reference to two main factors, the vesting 
of third party rights (if any) and the exercise of reasonable vigilance 
by the misrepresentee in pursuing his right to rescind. It is worth 
emphasising that the so-called rule in Seddon’s case is a rule that 
forms part of the general law of innocent misrepresentation in 
contract. In those very few transactions in which the rule in 
Seddon’s case has been held to apply, it has the effect of displacing 
the original discretion of the courts by an inflexible rule of con- 
venience. But, as already indicated, the courts have not abandoned 
their discretionary powers lightly or frequently. 

In the case of title to land, execution of the contract was 
established as the point of no return over a century ago in Wilde v. 
Gibson.* The rule in Wilde v. Gibson—as the rule about rescission 
for innocent misrepresentation in respect of land transactions may 
properly be called—was later extended to overt corporeal misdescrip- 
tions of landed property and—controversially—to latent physical 
defects in the case of a leasehold in Angel v. Jay.* With the 
possible exception of the Angel v. Jay situation, good arguments 
for halting the right to rescind at the moment of completion of title 
have been advanced in the case of transactions in land.*, 

Again, in Seddon’s case itself, Joyce J. held that the rule in 
Wilde v. Gibson was applicable also to a contract for the purchase 
of an entire company and its business through the purchase of its 


1 [1958] 1 W.L.R. 753. Also reported in [1958] 2 All E.R. 402. It is under- 
stood that no appeal is going forward to the House of Lords. 

2 [1905] 1 Ch. 826. I say ''so-called,"" because it 18 McCardie J.'s restatement 

in Armstrong v. Jackson [1917] 2 K B. 825, of what Joyce J. said in Seddon's 

case that is known as the rule in Seddon's case. Joyce J. himself merely stated 

the rule in Wilde v. Gibson, infra, but in such a way as impliedly to suggest its 

universal applicability. It is against this suggestion of universal applicability 

that the courts have subsequently snd successfully struggled. For the most 

valuable discussion of the state of Seddon's case up to 1989, see H. A. 

Hammelmann’s article in (1989) 55 L.Q.R. 90. 

(1848) 1 H.L.C. 608. 

4 [1911] 1 K.B. 666. 

Especially by Grove J. in Olare v. Lamb (1876) L.R410 C.P. 884, 888-899. 
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shares, though whether making rescission conditional on non- 
execution of the contract serves an equally useful function in the 
ease of this particular transaction is debatable. 

As is well known, in the case of other types of transaction, like 
the contract of guarantee’ or the purchase of shares direct from a 
compaay as on a first allotment,* the courts have refused to abridge 
their equitable discretion. 

The pattern of judicial discourse, in the sale of goods cases, has 
been constantly to state the rule, constantly to criticise it, but never 
to apply it. In no other branch of the law of contracts, however, 
has the rule in Seddon's case and the law of innocent misrepresenta- 
tion created so much confusion. This has resulted from the dual 
nature of sale of goods law. 

By “ dual nature ? I mean, of course, that sale of goods trans- 

‘actions are governed by two main bodies of law, on the one hand, 

the specialised sale of goods law to be found in the Sale of Goods 
Act, 1898,° and the case law interpreting the Act as well as dealing 
with highly specialised sale of goods matters outside the Act, like 
bankers’ commercial credits, and, on the other hand, the general 
law of contract, torts, ete., that happens to be applicable to sale of 
goods transactions. The purpose of section 61 (2) of the Sale of 
Goods Act is to co-ordinate the specialised provisions of the Act 
with the general law, in particular for our purpose, the general law 
of contract. This section 61 (2) does by providing, in effect, that 
in the event of a conflict between the Act and the general law 
the Act shall prevail.'^ Of all provisions in the Sale of Goods Act, 
however, section 61 (2) has been consistently ignored. 

The dual nature of sale of goods law, the controversy about the 
tule in Seddon’s case and the ignoring of section 61 (2) have com- 
bined to produce, in the field of sale of goods, a veritable study 
in conflicting rules and their reconciliation, which may be sum- 
marised in the following propositions: 


I. Assuming that the innocent misrepresentation coincides with 
breach of a condition, whether implied or express, then: 


(1) If the rule in Seddon’s case does apply to the sale of goods, 
the buyer’s right to rescind the contract, to reject the goods, 
may be subject to two possibly conflicting rules, i.e., 

(a) the rules about loss of the right to reject for breach 
of condition in section 11 (1) (c) and section 86 of the Sale 


* There were two other grounds of decision, namely, that the misrepresentee 

had failed to show reasonable vigilance in pursuing his nights, and that, in 

any event, on the evidence, there was no misrepresentation. 

Mackenzie v. Royal Bank of Canada [1984] A.C. 468 

Re Reese Silver Mining Co. (1867) L.R. 2 Ch. 604; 4 H.L.O. 64; First 

National Reinsurance v. Greenfield [1921] 2 K.B. 272, especially at 272-278. 

9 Also, the numerous other statutes dealing mainly with the quality of particular 
kinds of commodities sold. 

10 '" Common law ” in section 61 (2) plainly includes equity. Pace the decision 
of the New Zealand O.A. in Riddiford v. Warren (1901) 90 N.Z.L.R. 572 
(0.A.). ° 
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of Goods Act. Under these rules, the right to reject is 
normally lost on ** acceptance ” of the goods by the buyer, 
a conception that allows for a reasonable, though only a 
reasonable, opportunity to examine the goods. In 
addition, the right of rejection may be lost sooner in the 
case of an unconditional contract for the sale of specific , 
goods where the property in those goods passes—unless 
Varley v. Whipp*' is good law, in which event such 
*unconditional"" contracts become virtually, if not quite, 
impossible and the sole rule governing rejection under the 
Act is acceptance; 

(b) the rule in Seddon’s case, that the right to rescind 
and reject the goods not for breach of condition but for 
the innocent misrepresentation is lost on execution of 
the contract, which, here, has the meaning of completion 
of title, i.e., passing of the property in the goods." 
Normally, therefore, if the rule in Seddon’s case applied, 
the buyer would lose his right to reject according 
to the vagaries of the rules about the passing of property, 
which were never formulated to take into account the fair 
right of a buyer to have a reasonable chance of inspecting 
the goods delivered (leaving on one side the complication 
about unconditional contracts for the sale of specific 
goods).* In the context of sale of goods, the rule in 
Seddon’s case clearly does not make commercial or any 
other sense, and it has doubtless been this feeling that 
has led to its severe criticism in the sale of goods cases 
and to its off-hand treatment in Long v. Lloyd. 

The conflict between the Sale of Goods Act and the 
rule in Seddon’s case could, of course, be resolved in 
favour of the Act by invoking section 61 (2), but such 
invocation would imply that the rule in Seddon’s case 
does govern the sale of goods contract induced by innocent 
misrepresentation, which, to put it mildly, is &he question. 

(2) If, as is most probable, the rule in Seddon’s case does not 
apply in the sphere of sale of goods, the buyer’s right to 
reject may again be subject to two possibly conflicting 
rules, i.e., 

(a) the rules about loss of the right of rejection for 


11 [1900] 1 Q.B. 518. 

12 The meaning here of execution of contract in the sale of goods is not usnally 
emphasised as it should be in the judgments. That it 1s the passing of the 
property follows by way of analogy wıth the rule in Wilde v. Gibson, supra, 
ead i is so stated in First National Rewsurance v. Greenfield, supra, at 
p. 272. Equivocal statements, however, are to be found in Armstrong v. Jack- 
son, supra, at p. 825, and in Leaf v. International Galleries [1950] 2 K.B. 
86, at p. 91, suggesting that the crucial moment might be that of delivery 
simply, a rule that would be equally funotionless. 

13 When the theory is that the opportunty to inspect occurs at the time of 
concluding the contract—a not wholly realistic assump&on in modern times. 
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breach of condition under section 11 (1) (c) and section 85 
of the Act, as already mentioned; and, 

(b) the rules of equitable discretion with regard to 
rescinding a contract for innocent misrepresentation. The 
conflict between the general law of equity and the Act 

® may break out because, theoretically, a court may exercise 
its discretion in favour of rescinding for innocent mis- 
representation after the point of time at which the buyer, 
through his acceptance of the goods, has, under the Act, 
lost his right to reject for breach of condition. 

In the light of the Act and the cases, it appears that 
this conflict may be resolved in three ways: 

(i) by applying the “ potency” rule laid down 
(possibly obiter) by Denning L.J. (as he then was) in 
Leaf v. International Galleries !*: “an innocent mis- 
representation is much less potent than a breach of 
condition; and a claim to rescission for innocent mis- 
representation must at any rate be barred when a right 
to reject for breach of condition.is barred." !5 The 
only criticism that can be made of this method of 
achieving a sensible solution is that the rule is based 
on a metaphor—the idea of potency, which is a quality 
alien to abstract légal concepts and which, as is usual 
with metaphorical statements of legal principle, tends 
to obscure the policy problem presented by the law; 

(ii) by invoking section 61 (2). This is the neatest 
technical escape route from the dilemma, and amounts 
to saying that the law devised specifically for sale of 
goods contracts is likely to have a better answer to the 
problem of rejection than the law developed to cover 
all kinds of contract; 

(iii) by applying as it were a variant of the old 
business maxim: “if you can’t beat ’em, join ’em”’; 
that is to say, eliminating the difference between the 
Sale of Goods Act, and the rules of equitable discretion 
by equating the latter with the statutory rules about 
acceptance. 


As to reconciliation method (iii), third-party rights create no 
difficulties: an act inconsistent with the ownership of the seller 
involves almost invariably the vesting of third-party rights sufficient 
to block equitable rescission for innocent misrepresentation.' And 
reasonable vigilance in exercising the right to rescind would almost 
seem to be cut from the same legal block as retaining the goods, 


14 Supra. Submitted to a penetrating analysis by Prof. L. C. B. Gower in 
(1950) 18 M.L.R. 862. 
15 Supra, pP. 90-91. 
party rejects, there is arguably in any case lack of reasonable 
vigilance in rescinding. 
>, ~ 
. 
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after the lapse of a reasonable time, without intimating to the seller 
that he (the buyer) has rejected them.?’ This solution by equation 
was clearly indicated in Leaf’s case !* and was given greatly added 
support by the nature of the court’s decision in Long v. Lloyd. 

To the facts and decision in that case I shall come in a moment, 
but, before that, a word about the second main alternative situetion. 


I. Assuming that the innocent misrepresentation coincides with 
breach of a mere warranty, which does not give rise to a right to 
reject under the Sale of Goods Act, then rescission will be governed 
solely by the general law of innocent misrepresentation. 

Thus, if the rule in Seddon’s case runs through the realm of sale 
of goods, the passing of property will determine the possibility of 
rescission, a senseless state of affairs. On the other hand, if, 
as is most likely, the rule in Seddon’s case is excluded from the 
sale of goods, then the rules of equitable discretion will enable the 
courts to deal fairly with both parties. Here, again, the discussion 
of reasonable vigilance in Long v. Lloyd will be relevant.2* 

In Long v. Lloyd, there was offered for sale by a haulage con- 
tractor a 1947 Dennis 12/14 ton lorry described as in ** exceptional 
condition." Plaintiff, another haulage contractor, saw the lorry and 
the seller made more representations, some general, some specific, 
about the good qualities of the vehicle. After a trial run on which 
it was discovered that the accelerator and top gear were somewhat 
defective, plaintiff agreed to buy for £750, giving a cheque for 
£875 on the spot. The following day, plaintiff set out from Seven- 
oaks in the lorry for Rochester to pick up a load. On the journey, 
the dynamo broke down and plaintiff also noticed that oil was 
leaking from the engine, one of the wheels was cracked and fuel 
consumption was much higher than as represented. Seller dis- 
claimed knowledge of these defects and offered to pay half the 
cost of reconstructing the dynamo, which plaintiff accepted. Next 
day, the dynamo having been repaired, plaintiff’s brother drove 
the lorry away with a four-ton load destined for Middlesbrough. 
On the journey, the lorry broke down from other defefts, and, on 
examination by an expert, was pronounced unroadworthy in its 
existing condition. Plaintiff immediately wrote to the seller 
rejecting the lorry and claiming the return of his money. Both the 
court of first instance and the Court of Appeal dismissed his claim 
to rescind the contract on the ground of innocent misrepresentation. 

In Long v. Lloyd, then, the question did not arise of resolving 
a conflict between the Sale of Goods Act rules about rejection and 


17 Bale of Goods Act, 1898, s. 85. 

18 Supra, pp. 91, 92 and 93. 

1? I respectfully and strongly agree with Prof. Gower's submission in his 
comment on Leaf's case, supra, that, ın these sale of goods cases of rescission, 
88 innocent misrepresentation goes, so should go fraudulent misrepresentation. 
The fraudulent element may be adequately recognised in the action for deceit, 
m E with which the power to award punitive damages should not be 
overlooked. . 
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the rules about rescission for innocent misrepresentation. No breach 
of condition in the sale of goods contract was alleged, nor is it 
easy to see that any had occurred. What was urged upon the 
court was that the rule in Seddon’s case does not apply to sale of 
goods transactions and that the right to rescind for the innocent 
misrepresentation remained alive after the lapse of only a few days 
from the delivery of the lorry. 

As in Leaf v. International Galleries, the court found it possible 
to avoid an out-and-out answer to the question of Seddon’s case 
in the field of sale of goods. After citing the relevant criticisms 
and non-committal statements in Leaf's case and in Solle v. 
Butcher," the court concluded by saying that plaintiff’s argument 
* has not sufficed to resolve our doubts on the question of 
principle. 31 

Nevertheless, the court held, even if the right to rescind survived 
the completion of the contract, i.e., the passing of the property in 
the goods, it had subsequently been lost, because, though no more 
than a few days had passed since delivery, the buyer had had 
an opportunity of inspection by an expert at the place of delivery, 
but had not availed himself of it, he had had a reasonable time 
to test the truth of the many representations made, but even after 
discovering their untruth, he had accepted the seller's offer to help 
towards putting the dynamo right (as if acknowledging that the 
lorry was now his), and, to crown all, he had then dispatched the 
lorry on a long business trip to Middlesbrough. ‘‘ That step, at 
all events, . . . amounted, in all the circumstances of the case, to 
a final acceptance of the lorry by the plaintiff for better or for 
worse, and . . . conclusively extinguished any right of rescission 
remaining to the plaintiff after completion of the sale." ?? This 
reasoning is not far, if any space at all, from saying that the 
buyer's claim was barred for the selfsame reason as a right to 
reject is barred. The buyer had accepted the lorry.?? 

Much more clearly than in Leaf’s case—and this is the legal 
importance*of Long v. Lloyd—the reasonable vigilance a mis- 
representee must display was given virtually the same interpretation 
with regard to the facts in the case as an act of acceptance within 
the Sale of Goods Act, s. 85. 

If, then, one were asked to predict the future development of 
this part of the law, one would have increasing authority to say, 
first, that the rule in Seddon’s case will finally be held not to apply 
to sale of goods transactions ** because it serves no useful function 


20 [1950] 1 K.B. 671. 

21 Supra, pi 758. 

22 At p. 761. ‘ 

33 Adapting Denning L.J.'’s words in Leaf's case, supra, at p. 91. 

34 In Bevan v. Anderson and Peace River Sand and Gravel Co., Ltd. (1958) 12 
D.L.R. (2d) 69, Riley J., in the Supreme Cotirt of Alberta, refused to apply 
the rule in Seddon to what the court treated as an executed contract of '' part- 
nership in the guise of a private company ” (p. 73). The fact that the formation 

= 
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there but is rather an obstacle to fair decisions, and, second, that 

termination of the right to rescind for innocent misrepresentation 

will be found to coincide with termination of the right to reject for 

breach of condition.** If this is a true prognostication, the way lies 

open to the courts to resolve the conflicts described above without 

the need for remedial legislation. e 
C. GRUNFELD. 


MISREPRESENTATION — OPINION iN Form — STATEMENT or FACT 


Brown v. Raphael: involved no more than an application of the 
principle stated by Bowen L.J. in Smith v. Land and House 
Property Corporation,’ but it is not only an interesting modern 
illustration of the working of that principle but also of particular 
interest and importance at a time when the trend in the law is 
towards improving standards of integrity and accuracy in the 
negotiation of contracts. 

The case arose out of the sale by auction of a certain lot 
described as ‘‘ The absolute reversion receivable on the decease of ' 
a lady aged 69 . . . to the whole of a trust fund now represented 
by £8,000 24 per cent. Consols, of estimated value £5,210. This 
sum has been set aside to pay an annuity of £200 per annum to 
the lady mentioned above. The trustee is the Public Trustee. 
Estate duty will be payable on the death of the annuitant who is 
believed to have no aggregable estate.” > This vitally important 
belief expressed in the final sentence was ill-founded. Its insertion 
was due to the honest ineptitude—as the court found—of the 
managing clerk who was entrusted with the drafting of the descrip- 
tion by his firm. 

On the strength of the description, plaintiff entered into a con- 
tract to purchase the reversion. Before the contract was executed, 
he discovered that a substantial aggregable estate for the purpose 
of estate duty in fact existed and sought to rescind. The Court of 
Appeal dismissed the claim by the sellers to enforce the tontract on 
the plea of the material innocent misrepresentation. 

The argument that the misrepresentation was no more than an 
expression of opinion was turned down, following the legal principle 
stated by Bowen L.J. in Smith's case in these terms: 


* [t is material to observe that it is often fallaciously 
assumed that a statement of opinion cannot involve the 


of the partnership company involved an executed ''conditional sales agree- 
ment’ did not impress Riley J. who, citing with approval Denning L.J.'s 
many criticisms of Seddon, concluded that there was ''no logical reason " 
(p. 80) for prohibiting rescission for innocent misrepresentation of the overall 
agreement merely because it had been executed, the musrepresentee having 
udiated as soon as he had sufficient knowledge of the true state of affairs. 

25 Whether 8. 01 (2) may be invoked is unpredictable. 

1 [1958] 2 W.L.R. 647. Aleo reported in [1958] 2 All E.R. 79. 

2 (1884) 28 Ch.D. 7. 

3 [1958] 2 W.L.R., at p. 648. . 
Ld 
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statement of a fact. In a case where the facts are equally well 

known to both parties, what one of them says to the other is 

frequently nothing but an expression of an opinion. The state- 

ment of such opinion is in a sense a statement of fact, about 

the condition of the man's own mind, but only of an irrelevant 

fact, for it is of no consequence what the opinion is. But if 

the facts are not equally known to both sides, then a statement 

of opinion by the one who knows the facts best involves very 

often a statement of a material fact, for he impliedly states 
that he knows facts which justify his opinion." * 

The Court of Appeal, in Brown v. Raphael, held that, though 

the misrepresentation there was couched in the form of an opinion, 

it embodied in the circumstances of the case a misstatement of fact. 


C. GRUNFELD. 


KUCHENMEISTER ÁGAIN 


Mr. Cant WALTER KucHENMXISTER has now twice appeared in the 
Law Reports in cases concerning his personal liberty. In The King 
v. Bottrill, ex p. Kuchenmeister [1947] K.B. 41, Mr. Kuchenmeister 
mistakenly believing that the war with Germany was over, applied 
for his release from the detention to which he had been subjected 
during the last war as an enemy alien. In view of the fact that 
hostilities had ceased and Germany as a State had ceased to exist, 
his mistake was perhaps understandable. Unfortunately for him 
the Foreign Office declared the state of war still existed and the 
court, quite rightly, regarded itself as bound by this declaration. 

In the recent case of Kuchenmeister v. Home Office [1958] 2 
W.L.R. 458; also reported [1958] 1 All E.R. 485, Mr. Kuchen- 
meister has been more fortunate, and found the technicalities on 
English law operating in his favour. After his release from intern- 
ment in March, 1947, he had taken up residence in Ireland, whilst 
still remaining a German national. On an aeroplane flight from 
Amsterdanf to Dublin in 1955 his plane landed at London Airport 
where he had to transfer to another aircraft in order to complete 
his journey. At the time he was a person to whom the immigration 
authorities in this country had instructions to refuse leave to land, 
but this would not normally have caused any difficulties where the 
purpose of landing was merely to transfer from one plane to another. 
Unfortunately in this case the tarmac where the incoming plane 
landed was one mile distant from the tarmac where the outgoing 
plane was to leave, and there was nothing to stop anyone who was 
travelling alone between these two points from walking out of the 
airport. In these circumstances, when the plaintiff landed he was 
detained by immigration officers for two hours whilst instructions 
were sought over the telephone as to the best way of dealing with 
. the matter. The result was that he missed his plane to Dublin that 


4 (1884) 98 Ch.D. 7, at 15. 
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night, and had to remain in the Airport Transit Lounge until he 
was eventually put on a plane for Dublin the next morning. 

Under the provisions of the Aliens Order 1958 the immigration 
authorities enjoy extremely wide powers of control over the landing 
and embarking of aliens in the United Kingdom. Under Article 
2(2) an immigration officer may give notice to an alien who is on 
board a ship or aircraft prohibiting him from landing without leave, 
or grant or refuse leave to land to an alien who is within the United 
Kingdom after landing without leave. Under Article 8 (4) an alien 
to whom leave to land is refused may be detained. However, Mr. 
Justice Barry found as a fact that at no time was the plaintiff 
refused leave to land, and accordingly the above provisions had no 
application to the present case. The article upon which the plaintiff 
relied, which the judge found to be applicable, was Article 2 (1), 
which provided that, subject to refusal to land, leave to land should 
not be required in the case of an alien who landed only for the 
purpose of embarking in an aircraft at the same port, and remained 
throughout the period between landing and embarking within such 
premises or limits as‘might be approved for the purpose by an 
immigration officer. The defendant contended that the last- 
mentioned provision gave the immigration authorities an unfettered 
discretion to prescribe the limits or premises within which the 
plaintiff could remain, and that in these circumstances the detention 
could not be unlawful. Mr. Justice Barry held, however, that the 
provisions of Article 2 (1) could not be used to frustrate the purpose 
for which the alien landed, namely, embarking on another aircraft 
to complete his journey. The immigration authorities could, if 
they wished, have justified the plaintiff’s detention by utilising the 
wide powers conferred upon them by Article 2(2), but their dis- 
cretion under Article 2 (1) was not so wide as to enable them to act 
in an unreasonable or capricious fashion. 

The plaintiff was therefore entitled to recover damages. He did 
not contend that he had suffered any direct pecuniary loss, but 
* the very precious right of liberty . . . is one whith must be 
protected." Accordingly the plaintiff was awarded damages of 
£150. 

Thus Mr. Kuchenmeister, who was detained during a “ war’? 
which the man on the Clapham omnibus would certainly have 
regarded as ended, has subsequently been able to recover damages 
because the immigration authorities acted under the wrong Article 
of an Order which admittedly gave them almost unlimited powers 
of detention. 

Denys C. HornraND. 


LIMITATION OF Actions IN Tort AGAINST PERSONAL 
REPRESENTATIVES 


Tur Law Reform (Miscellaneous Provisions) Act, 1984, s. 1 (1), 
proyides (subject to the exceptions there stated) “that all causes of 
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action subsisting against or vested in any person at the time of 
his death shall survive against, or, as the case may be, for the 
benefit of, his estate. Section 1 (8) provided that: 

** No proceedings shall be maintainable in respect of a cause 
of action in tort which by virtue of this section has survived 
dbainst the estate of a deceased person, unless either— 

(a) proceedings against him in respect of that cause of 

action were pending at the date of his death; or 

(b) the cause of action arose not earlier than six months 

before his death and proceedings are taken in respect 
thereof not later than six months after his personal 
representative took out representation." 

There has been, since the passing of the Act, no authority as 
to whether the limitation period prescribed by section 1 (8) (b) 
excluded or complemented the general limitation period for actions 
in tort. This is the problem which confronted the Court of Appeal 
in Airey v. Airey. In this case, the plaintiff was injured on 
February 24, 1951, in a motor collision alleged to have been caused 
by the negligence of the deceased who died in the same incident. 
On March 18, 1957, the defendant took out letters of administration 
to the estate of the deceased, and on September 9, 1957, the plaintiff 
issued the writ. The defendant pleaded that, six years having 
elapsed,* the claim was barred under section 2 of the Limitation 
Act, 1989. "This issue was tried as & preliminary point of law. 

It had generally been thought that the limitation period pre- 
scribed by section 1 (8) (b) of the 1984 Act was complementary to 
the general six-year period, so that an action in tort against the 
estate of a deceased person, not pending at the date of death, would 
be barred either six years from the accrual of the right of action 
or six months from the grant of representation, whichever time 
first expired. Indeed, it was implicit in the 1984 legislation that 
' any defences which would have been available to the deceased had 
he survived would be available to his personal representatives. 
However, the court rejected this view, holding that ‘‘ prima facie 
if it is enacted that a particular kind of action is only to be 
maintainable if brought within a specified time, that means that 
it is, so far as time is concerned, to be maintainable if it is brought 
within that specified time." Thus the general limitation period, 
then prescribed by the Limitation Act, 1628, was excluded by 
section 1 (8) (b) of the Act of 1984. The Limitation Act, 1989, 
however, repealed the Act of 1628, and in section 2 renewed the 
general six-year period for all actions in tort. The court thought 
that this might have changed the law sub silentio to include actions 
brought under the Act of 1984 were it not for the saving provision 
in section 82 of the 1989 Act. This provides that: 


1 [1958] 2 Al] E.R. 571; also reported [1958] 1 W.L.R. 729. 

2 In respect of causes of action for personal injuries accruing since June 4, 1954, 
the period is now, three years. Law Reform (Limitation of Actions, etc.) Act, 
1964. = 
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* This Act shall not apply to any action or arbitration for 
which a period of limitation is prescribed by any other 
enactment...” 

It was held that section 1 (8) (b) of the 1984 Act was such ** other 
enactment," and that accordingly the general six-year period was 
not applicable. In the result, therefore, the court decidefl that e 
where proceedings were not pending at the date of death then the 
only limitation period applicable to actions in tort against personal 
representatives is the period of six months from the grant of repre- 
sentation. Accordingly the action could proceed, notwithstanding 
that it would have been statute barred against the deceased had he 
survived. 

The court expressly left open the question of whether the 
position is changed in any way by the Law Reform (Limitation of 
Actions, etc.) Act, 1954. Section 4 of this Act amends section 1 
(8) (b) of the 1984 Act by repealing the requirement that the cause 
of action must have arisen not earlier than six months before death. 
Thus the consequences of applying the decision of Airey v. Airey 
to the new situation would be quite fantastic. This was recognised 
by Diplock J. when, taking the view that it would apply, he said 
at first instance,? ** It would seem, therefore, that today, although 
so long as the tortfeasor lives no action can be brought against him 
for damages for personal injuries after three years have passed 
since the cause of action arose, the moment he dies, however long 
after the cause of action arose, an action can be brought for the 
tort against his personal representative, since the only limitation 
period for such an action is six months after the appointment of 
his personal representative." However, this assumption that the 
decision would apply to causes of action accruing since the 1954 
Act is obiter dictum, and was disclaimed in express terms by the 
Court of Appeal. Thus the present position is free from binding 
authority, and the question may still be approached de novo. It 
may, therefore, not be too irrelevant to suggest such an approach. 

It is significant that all the periods of limitation ptescribed by 
the 1989 Act have one quality in common, viz., they are periods 
fixed in the first instance by reference to the date of the accrual of 
a right of action. Surely therefore this must be the type of period 
contemplated in section 82, and to which the words “ period of 
limitation ” there refer.* The period prescribed by section 1 (8) (b) 
3 [1958] 2 All E.R. 59, at p. 62 G. 

4 The wording of s. 22 is also instructive. Dealing with cases in which the 
plaintiff is under a disability when the cause of action accrued, it does not 
extend the ‘‘ period of limitation,’’ but provides that the action may be brought 
within six years of the cessation of the disability ‘' notwithstanding that the 
period of limitation has expired." This is plainly consistent with an intention 
to limit the term ‘‘ period of limitation " to periods fixed by reference to the 
date when the nght of action accrued (or 1s deemed to have accrued) save only 
in the exceptional cases of fraud and mistake provided for by s. 26. In other 
words, s. 22 provides an example of a time limitation period which is not a 
'* period of limitation.” 

. Examples of periods which, on this view, are ‘within the exclusion 
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- of the 1984 Act might have been in this category so long as it was 
necessary for the right of action to have accrued within six months 
before death, but is certainly taken outside it upon the repeal of 
that provision. As it now stands, the period prescribed by section 
1 (8) (b) of the 1984 Act is simply one designed to facilitate the 
expedsent administration of the estate, and one fixed by reference 
to. the beginning of that administration. Words mean nothing by 
themselves, and it is submitted that to include the special period 
prescribed by the 1984 Act (as amended) within the scope of the 
words ** period of limitation ” in section 82 of the 1989 Act, would 
be to extend the meaning of those words beyond the qualities 
attributed to them in the remainder of the statute. Such an 
extension might be justified to produce a result universally 
accepted as desirable, but certainly not to produce the anomalous 
consequences which would ensue in this case. Accordingly it is 
submitted that in respect of causes of action accruing since June 
4, 1954,* the special limitation period prescribed by section 1 (8) 
(b) of the 1984 Act is complementary to the general periods of six 
and three years prescribed by section 2 of the 1989 Act (as 
amended). On this view such actions are statute barred either six 
years from the accrual of the right of action (three in cases of 
personal injuries) or six months from the grant of representation, 
whichever time first expires. This duplicity need cause no 
hardship by reason of delay in taking out representation, for 
if this is not done with due expedition then the person aggrieved 
can apply to the court for the appointment of his own nominee as 
administrator. : 
TERENCE G. Ison. 


Burn or Lavine CLAUSE ADAPTED TO CHARTERPARTY 


In Adamastos. Shipping Company v. Anglo-Saxon Petroleum 
Company [1958] 2 W.L.R. 688; also reported [1958] 1 All E.R. 
725 the owrfers had made every effort to engage a competent crew, 
but they failed. So the sbip's engines frequently broke down, the 
ship was unseaworthy, and the charterers lost some £80,000, which 
they sought to recover from the owners. The Court of Appeal 
allowed the claim, but the House of Lords, by a majority, rejected 
it, restoring in substance the judgment of Devlin J. 

The case turned on the construction of the ** paramount clause ?? 
—-a bill of lading clause originally drafted to make non-Hague Kules 
documents conform with the Rules. This clause had been pinned 


provisions of s. 82 are the periods prescribed in s. 18 of the Moneylenders 
Act, 1927, s. 8 of the Maritime Conventions Act, 1911, and in the Fatal 
Accidents Act, 1846 (until amended in 1954). 

5 The date of the commencement of the 1954 Act. 

6 In the Estate of Simpson [1936] P. 40. 

1 Noted in (1957) 20 M.L.R. 618. 


Vor, 91 at *, 
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‘to the printed charterparty, and the owners successfully contended 
that since they had exercised due diligence to make the ship sea- 
worthy, the loss due to unseaworthiness fell on the charterers. The 
Court of Appeal had held that the paramount clause was “ in- 
sensible," but three of the learned Law Lords held that it made 
‘sense. Taking a broad view of the commercial purpose ®f the 
clause it was possible to apply it mutatis mutandis to a contract 
for which it was not designed. 

In the Court of Appeal, Denning L.J. (as he then was) had 
described the intention of the parties as a ** phantom guide," and 
had come to the conclusion that in this case, at any rate, owners 
and charterers had not considered the implications of the clause. 
The majority in the House of Lords, however, following the 
reasoning of the learned judge, and in one respect going even 
further, held that the clause made sense if properly construed, 
mainly for the following reasons. 

The opening words of the typed clause—** this bill of lading ?— 
were simply falsa demonstratio, which the court had power to 
correct. Moreover, it was well known to commercial lawyers that 
for some time there had been a tendency to convert the shipowner's 
absolute duty vis-à-vis the charterer to provide a seaworthy ship 
into a duty merely to exercise diligence to make the ship seaworthy, 
as was owed by the shipowner to the bill of lading holder. Bearing 
this in mind it was possible to disregard words in the paramount 
clause that made no sense in a charterparty and to conclude that, 
since admittedly the owners had exercised due diligence, they were. 
not liable to the chgrterers for damage suffered as a result of 
unseaworthiness of the ship. 

With respect, this line of reasoning may have far-reaching and 
unforeseen consequences. To rely on the tendency among business- 
men to equate the shipowner's liability under charterparties and 
bills of lading in order to discover the alleged intention of the 
parties in a particular contract amounts in effect to going beyond 
what is expressed in the document and to let in eftrinsic con- 
siderations of a practice that does not amount to a trade usage. 
Even & trade usage is normally relied upon only to interpret the 
meaning of & word in order to show that it has & meaning other 
than its natural one. In this case a far more nebulous practice is 
used to-obliterate, as by a magic wand, all those words in the clause 
and in the foreign statute to which the clause refers which are 
inconvenient to the party responsible for the insertion of the clause. 

Although all learned judges engaged in this case were full of 
contempt for the slovenly method adopted by the parties, yet the 
majority in the House of Lords imputed to these very same parties 
the clear intention of wishing to follow a not uncommon but by no - 
means universal practice relating to similar contracts of this nature. 

Viscount Simonds denied that this case involved a principle; 
the case, he said, was only concerned with interpreting a carelessly 
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drafted document. But it is respectfully submitted that the House 
did in fact establish a new principle, namely, that a clause which 
contains at least as much that is inapplicable as is applicable to the 
main purpose of the particular contract can be made to fit by 
. referring to extrinsic evidence of a usual practice and that judicial 
notice*ean be taken of that practice. 

That this principle is not easily applied is surely proved by this 
very case, in which five of the learned judges came down on one 
. Side and four on the other. It would appear that this is not proof 
of that clarity of language which is required to cut down the duty 
of a shipowner to provide a seaworthy ship—a point made in the 
minority speeches in the House of Lords. 

O. C. GIES. 


Parent Errors or Law 


In December 1950 the Divisional Court of the Queen’s Bench 
Division held, in the Northumberland case,’ that certiorari would 
: lie to quash a decision of a statutory tribunal for an error of law 
on the face of the record even if the error did not go to the tribunal’s 
jurisdiction. At the time it was widely thought that this decision 
would lead to a fairly substantial increase in successful challenges 
to the determinations of administrative tribunals. Even the 
sceptics, however, must be surprised at the course that eventa have 
taken. There seem to have been only seven other reported cases 
in which decisions of statutory tribunals have been quashed by 
certiorari on this ground: two have been concerned with compensa- 
tion appeal tribunals, two with agricultural land tribunals and three 
with medical appeal tribunals constituted under the National 
Insurance (Industrial Injuries) Acts. No doubt there have been 
several unreported cases, but it is unlikely that any massive iceberg 
lies beneath the surface. The Civil Judicial Statistics show that 
applications for leave to apply for orders of certiorari have actually 
declined from forty-one in 1950 to twenty-two in 1957, and one 
suspects that only a very few of these applications were in respect 
of errors of law on the face of the record. 

Far from being inundated by applications, the courts have been 
kept short of business. This has not been due to an excess of 
caution on the part of courts in defining the limits of their super- 
visory jurisdiction. On the contrary, they have given a broad 
interpretation to the concept of the ** record ” 3; they have rejected 
the contention that their jurisdiction is ousted by the presence of a 
finality clause?; they have detected manifest errors of law on the 
 R. v. Northumberland Compensation Appeal Tribunal, ez p. Shaw [1951] 

1 K.B. 711; affürmed [1909] 1 K.B. 888. 
3 Asin R. v. Medical Appeal Tribunal, ex p. Gilmore [1957] 1 Q.B. 574, and 

in the Baldwin and Franois case to be considered in this note. Cf. Davies v. 


Price [1958] 1 W.[..R. 494. 


3 Gilmore's case (supra). * 
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face of decisions that were not fully reasoned‘; and they have 
treated as errors of law findings and inferences which they might 
have treated as errors of fact. But they have shown no inclination 
to welcome the opportunity of reviewing the decisions of the Patents 
Appeal Tribunal by this method. This tribunal, which consists of 


a High Court judge, hears appeals from decisions of the Comptroller- e : 


General of Patents and his superintending examiners on a variety of 
highly technical matters, and no appeal lies from its decisions; 
nevertheless, it is an inferior tribunal for the purpose of subjection 
to review by certiorari. In the two cases in which the Divisional 
` Court has been asked to quash the decisions (or judgments) of the 
tribunal for error of law on the face of the record, the court has 
" obviously been embarrassed by its responsibility. In the first of 
- these cases? the court adopted the not unfamiliar technique of 
characterising the alleged error as one relating to a question of 
degree and therefore of fact, and accordingly dismissed the applica- 
tion. In the second case, Re Baldwin and Francis! Application," 
the main contention put to the court was that the tribunal had 
misconstrued a provision of the Patents Act, 1949, whereby the 
Comptroller-General of Patents could direct a reference to another 
patent to be inserted in a specification if it appeared to him that an 
invention could not be performed without a **substantial risk ” of 
infringing the other patent. The court held that the question 
whether such a “ substantial risk existed in any particular case 
was one of fact, and rejected the contention. On appeal, this 


^ contention was abandoned, but it was further contended that the 


tribunal had erred in law by misconstruing one or both of the rival 
specifications of patents around which the case had turned. The 
Court of Appeal held (E. v. Patents Appeal Tribunal, ew p. Baldwin 
& Francis Lid.*) (i) that both specifications formed part of the 
record of the tribunal, the one because extracts from it were set 
out in the tribunal's decision? and the other because it was the 
document initiating the proceedings *°; (ii) that an erroneous con- 
struction of the specifications might constitute an errof of law; but 
(iii) that since the documents were expressed in technical language 
on the meaning of which the court would have to be informed by 
extrinsic evidence which was, however, inadmissible because the 


4 As in the Northumberland case itself and Gilmore's case. See also R. v. 
Birmingham Compensation Appeal Tribunal, ex p. Road Haulage Ezeoutive 
[1952] 2 All E.R. 100 n. (absence of evidence in support of a material fact in 
a determination purporting to set out the evidence). 

5 As -in the later ‘‘ paired organ" cases: m v. Medical Appeal Tribunal at 

~ — Londen, ez p. Burpitt [1957] 2 Q.B. 684; R. v. Medical Appeal Tribunal for 
Pus Wales District, ex p. Griffiths [1958] i W.L.R. 517. 

6 v. Appeal Tribunal, ex p. The Champion Paper ¢ Fibre Co. [1956] R.P.C. 

358. 


T [1957] R.P.C. 465. 

* [1968] 2 W.L.R. 1010. 

° Bee also Gilmore's case (supra). 

Applying dictum of Denning L.J. in the Northumberland Case [1952] 1 K.B. 
at 852. 
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` alleged error did not go ta jurisdiction, the court could not construe 
the documents and the appeal had to'be dismissed. 

The Baldwin and Francis case suggests thet as a means of 
reviewing decisions of the Patents Appeal Tribunal certiorari for 
‘error of law on the face of the record is almost useless. In some 

e other Contexts it has proved to be useful, and with the coming into 
force of the Tribunals and Inquiries Act, 1958 (which imposes upon 
‘a number of statutory tribunals, and also upon Ministers in respect 
of statutory inquiries held by ther or on their behalf, the duty to 
- give reasons for their decisions,:and which also nullifies the effect of 
formulae appearing in a few statutes excluding the supervisory 
jurisdiction of the courts"), it is likely -to be employed more 
extensively. It cannot be assumed, however, that judicial review 
exercisable by this method and on these grounds will be equally 
appropriate for all classes of determinations; and wheré judicial 
self-restraint is thought to be the most suitable course to follow, 
. reference to the approaches adopted by the courts in the Patents 
Appeal Tribunal cases may be instructive. 
B pot ; S. A. DE SMITE. 


11 ss. 11, 12, B. 12 (3) of the Act enlarges the concept of the record by providing 
that any statement of the reasons given by the authorities referred to in the 
section after the appointed day ghall be taken to be part of the record. This 
formulation covers an oral statement of reasons. - 


REVIEWS 


Lecat Tumawa Revisep: My Views on Law. By A. Vimem ® 
Lunpstept, Emeritus Professor of Civil and Roman Law, 
former member of the Swedish Riksdag. [Stockholm: Almquist 
& Wiksell. 1956. 406 and (Bibliography and Table of 
Contents) 14 pp. Sw. kr. 19.00. ] 


Anvers VirHEeLM LuxpsrEDr, who died in 1955, had been a member of the 
Swedish Riksdag, Professor of the University of Uppsala, an active teacher 
and a prolific writer. He meant the present volume to be the conclusion of 
his life’s achievement, an outline of his views on fundamental questions of law 
and society. “I hold these views of mine . . . ," he wrote, “to be nothing 
short of a basic reshaping of legal thinking.” The work, in proof at the time 
of his death, bas now been published by the Faculty of Law of his University 
under the editorial guidance of Professor Per Olof Ekeldf. Its four parts are 
entitled: General Criticism of Prevailing Jurisprudence; Jurisprudence as a 
Science; Are Declarations or Statements of Written or Unwritten Law 
to be Characterised as Rules of Law?; Viewpoints on Anglo-American 
Jurisprudence. 

Lundstedt was perhaps the most extreme of the writers inspired by Axel 
Hagerstrom who to us are known as “the Scandinavian Realists.” His 
* realism? involves a rejection of all “metaphysic,” a refusal to admit the 
reality of anything but “facts,” and a refusal to admit the validity of any 
method of thinking different from that of the scientist. He denies, repeatedly 
and vehemently, that there is any objective reality corresponding to the “ false 
notions” of right, duty, obligation, guilt, liability, etc. (cf. p. 16 of the present 
volume); the only reality he will allow them is psychological, as feelings in 
our minds. He denies that value-Judgments have any meaning, and therefore 
he denies that normative language (using such words as “ought,” “ should,” 
* must") has any meaning, save in the empiric sense, e.g., “ You must leave 
now, if you want to catch your train”). He denies, of course, that law is 
imperative. “‘Law,” he writes on p. 8, is “nothing but the very life of 
mankind in organised groups and the conditions which make possible the 
peaceful co-existence of masses of individuals in sociel groups and their 
co-operation for other ends than mere existence and propagajion ... ‘law’ 
is an intricate machinery which is essentially kept going . . . by means of 
psychological impulses arising in various ways from the nature of man, his 
senses, his instincts, and his emotions.” 

Grotius or Pufendorf might almost have written these words. They too 
knew something of these “ psychological impulses” coming from the appetitus 
societatis. But the old natural lawyers (so far as they founded themselves on 
observed nature and not on supernatural revelation) made a logically illegiti- 
mate transition from Sein to Sollen, proceeding from the observation that 
man has certain impulses and does certain things to the conclusion that man 
ought to follow these impulses and do these things. So did such opponents 
of traditional natural law as the Utilitarians, when from the observation that 
men seek pleasure they concluded that men ought to seek pleasure, and 
Duguit, when from the observation that men live in society he inferred & 
duty to promote social solidarity. Kelsen saw more clearly when in his early 
writings he offered an account of law stated purely in terms of Sollen 
Lundstedt saw more clearly and tried to present an account purely in terms 
of Sein, This is what he meant by a philosophic or scientific account. ` 

Did he succeed ? The present reviewer some years ‘ago, when commenting 
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on the work of Lundstedt’s teacher Hagerstróm, confessed his own inability 
to see how any practical science can be conducted on the sole basis of the 
empiric knowledge that a leads to » and b leads to y; surely we must choose 
whether to aim at » or at y; we must make the value-judgment that one of 
these is better than the other. Lundstedt struggled to avoid this conclusion. 
In bis jurisprudential writing he often refers (as he did in his practical work 
as legislator and publicist) to “social welfare” as the end of law. He explains 
on p. 140 of the present work that this does not import any value-judgment 
but simply the factual constatation that the overwhelming majority of 
human beings “wish to live and develop their lives’ possibilities”; there is, 
then, “nothing else to be determined for the developing of legal machinery 
than the consideration of what is required in order that the actual aspirations 
of men just indicated may be realised to the most practicable extent.” To 
the present reviewer this seems to beg a dozen questions. Why, in the first 
place, should men’s aspirations be realised ? Why should their possibilities 
be developed ? What is meant by “develop”? Are all possibilities equally 
worth developing ? Suppose I have—suppose many men have—an aspiration 
to make money and a latent talent for making it by false pretences, 1s this 
a possibility to be developed? Who is to decide? Apparently not the 
individual concerned but the legislator. Then what are we to say about the 
tyrannical dictator ? Is “social welfare” just whatever the dictator chooses 
to impose upon his people?  Lundstedt does attempt to meet the case of 
the dictator by pointing out that the dictator at least pretends to his people 
that he has their welfare at heart and that in fact the dictator must maintain 
the minimum essentials of social economic life and must maintain a certain 
feeling of security; but he is obviously not well content with his answer and 
admits (p. 148) that dictatorial reigns of terror have “very little to do with 
the legal order in the ordinary meaning of Western civilisation” and (p. 146) 
that his own presentation of social welfare “as a guiding motive for legal 
activities as well as legal science" is in effect “limited to the consideration 
of a country such as Sweden.” 

If this were all, Lundstedt would have no great claim to be considered 
a philosophical thinker. But in other passages—he 1s so rambling and verbose 
a writer that it is difficult to grasp all the interconnections of his thought— 
we get indications of an answer which, in some ways, is more acceptable. 
“Science in the philosophical, i.e., epistemological, sense is one thing, while 
science as practised in society is another” and the latter “can be evaluating 
as well” (p. 268). In other words, the philosophy or science of law is limited 
to observation of how law works towards an end, without judging whether 
the end is good or bad, but in “constructive” jurisprudence, that is, in 
praotice, the legislator, the courts, the public and the writer on jurisprudence 
(including, as he admits, Lundstedt himself) may and indeed must introduce 
their own notions of what is good and what is bad. 

To the reviewer the following comments suggest themselves: (1) In the 
philosophy or science of law “social welfare” would seem thus to be emptied 
of content and reduced to a purely formal term. (2) In “constructive,” 
evaluating jurisprudence, if a notion of “social welfare” is to serve “as a 
practical guide,” we need what Lundstedt does not give us, namely, a 
systematic social ethic, otherwise “social welfare” will become just another 
of these meaningless magical incantatory terms which Lundstedt is so anxious 
to banish from our thinking. (8) The practical employment of legal machinery 
surely involves the use of concepts and rules; is the study of these not part 
of Jurisprudence ? 

Lundstedt’s answer to the last of these questions would appear to be a 
grudging and qualified affirmative. His discussion of “rules of law” is not 
easy to understand, particularly for one who is imperfectly acquainted with 
the implications of the Swedish term rattssats (equivalent to the German 
Rechtssatz) and has not kept up to date with recent argument on the relation 
between Rechisnorm® and Rechtssatz. It seems, however, that Lundstegt is 


x 
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not a “rule-skeptic” in the sense of Judge Frank. Lundstedt’s thesis is that. 


the “rules of law” applicable to the activity of judging should, scientifically, 
be regarded as analogous to the “rules” applicable to any other activity, 
that is, as descriptive factual statements and not as imperatives with an 
inherent binding force of their own. 

Athough we have some doubt whether adai does not slip in some- 
where at the apex of Lundstedt’s system, we can admire the ruthle® gusto 
with which he expels it at all lower levels. He triumphantly shows up the 
notorious weaknesses in the notion of “the will” as a source of binding 
"obligation, be it “the will of the State” or the will of the individual party 
to a contract. He accuses the “reliance” theory of contract of putting the 
cart before the horse; in his view it is the fact that promises are legally 


enforced that disposes us to rely on them. In discussing tort and crime. 


he is contemptuous of all attempts to find in such concepts as “ negligence,” 
* guilt," * wrongfulness? an explanation why certain acts should incur legal 
. sanctions. We might say that for him there are no mala in se but only mala 
which are prohibita in the interest of social welfare. “The regular punish- 
ment of certain actions, i.e. the so-called crimes, [is] a condition necessary 
for the soclety's existence and peaceful development” (p. 221). He goes 
beyond the idea of deterrence; for him the social function of criminal faw 
consists in the fostering of a general, spontaneous, instinctive feeling against 
-the acts which are prohibited. He scoffs at reformative theories of punish- 
ment. “The interest of society in having crimes punished is a fact that 
overshadows everything else” (Lundstedt's italics) (p. 289). 

There are further consequences of this impassioned concentration on 
society as the end. Lundstedt attacks both Utilitarlanism and Interessen- 
jurisprudenz because the adherents of these schools admit the legitimacy of 
private interests which may have to be balanced against public interests. Logi- 
cally, too, he attacks the notion of Justice (pp. 269-800) for attributing to the 
individual a jus suum. It is “simply not understandable because it is a 
contradiction” to assert that the law fulfils a social function if one at the 
same time allows that the individual can have any rights “as an object or 
end in himself and not as an element in the community” (p. 284). 

We recall Mussolini’s: “For the Fascist nothing human or spiritual exists, 


still less has value, outside of the State.”  Lundstedt appears to have been : 


in practical matters an intelligent, humane and tolerant man, but his writings 
could easily be pressed into the service of totalitarianism. 
j Lundstedts writing shows other faults of temperament and style. He is 
often egotistic and arrogant, e.g., (p. T): “In 1984 I was impudently attacked 
in a paper by two brash youngsters ... I did not feel that these two cocky 
boys rated an answer. He is, as he himself admits (p. 21), gepetitive; he 
is also tediously and clumsily voluble and the looseness of his writing fills his 
text with apparent contradictions. Like many of his countrymen he had a 
remarkable knowledge of the English language, but he did not know it well 
enough to write a book in English and on every page we are irritated by 
some word or phrase which is unidiomatic, incomprehensible or just plain 
wrong. He uses “also” for “even and “shall” (in one sense of the 
German sollen) for “is supposed to,” e.g., on p. 59 “the negligence which the 
blame in this case shall involve.” We offer to the publishers the following 
beginning for a list of corrigenda: p. 5 “paramount to” (should be “of 
supreme importance for”); p. 11 * Mephistopheleanly " and “ Faustianly ” are 
not common English adverbs; p. 11 “about to be compared" (? “ worthy 
to be compared”); p. 28 “believed in having found” (“believed themselves 
to have found”); p. 25 “to find this origin immediately in natural justice 
would be formally too dim" (? ? ?);-p. 26 “equity law” (“equity”); p. 27 
“to speak as, silently as possible of it? (? “not to admit this”); p. 86 


- “mean something with a legal duty” (? “mean something by the term ‘legal - 


duty’”); p. 41 “punished or caused to pay damages owing to” (“... on 
accoynt of”); p. 47 “The exclusion of allowing value” judgments to enter 
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. . . is obvious” (“It is obvious that value judgments cannot be allowed to 
enter”); p. 51 “initiated in the case” (? “taking part in the case”); p. 51 
“answered in the positive” (“answered in the affirmative”). These are by 
no means all the corrigenda in the first 50 pages and the proportion is well 
maintained in the remaining 850 pages. Here is a longer specimen of semi- 
comprehensibility from p. 100: “Another example is the non-preventing 
Mabilitw for damages through certain so-called dangerous activity. In order 
further to illustrate this matter I must take exception from staying entirely 
with chattels. I can then mention liability for nuisances." 

Lundstedt confesses (p. 21) that “English is for me a foreign language, 
&nd my American assistant in the translation may have felt himself hamstrung 
more than once by my insistence on greater precision.” We suggest that 
books in English should be written (or translated or revised) by someone 
who can write English and not by the joint efforts of a Swede and a 
hamstrung American. 

A. H. CaxrzEiL. 


PROTECTION FROM Power UNDER EneuisH Law. By Lord 
MacDermortt (Lord Chief Justice of Northern Ireland) being 
the Hamlyn Lectures for 1957. pp. vii and 196. [London: 
Stevens & Sons, Ltd. 1957. 16s. 6d. net.] 


. Tae Hamlyn Lectures continue to depart pretty widely from the objectives 
set by the founder when she established her trust which was to keep the 
“Common People of the United Kingdom" informed of the superiority of 
British jurisprudence over that prevailing among other European nations. 
From the beginning these lectures have been addressed to the highly educated, 
if not indeed to the legal profession. And the present series is no different 
in this respect from those delivered in the past: indeed if anything in the 
compactness of its thought and the close development of its argument it is 
even less suitable for “the man on the Clapham omnibus” than several of 
its predecessors. 

It ig perhaps foolish to regret that the terms of Miss Hamlyn’s trust 
should have been disregarded in this way because these lectures have on the 
whole made a distinctive contribution to British legal thinking, and the 
series of volumes in which they have achieved publicity form an addition 
to our law libraries of a character and value which they could hardly have 
possessed if the donors objective had been carried out. This has been 
particularly the case when distinguished judges have been chosen as lecturers, 
and the profession is indeed fortunate that such eminent practising lawyers 
as Lords Denning and MacDermott and Sir Patrick Devlin should have been 
prepared to take part in the enterprise. 

In the present series Lord MacDermott has chosen for his subject much 

. the same field as that covered by Lord Denning in his remarkable opening 
course on Freedom under the Law.: He has, however, tackled it rather 
unexpectedly, from the reverse angle, that of an analysis of the main enemy 
which confronts freedom in any community, power and its abuse. This 
is undoubtedly a very valuable line of approach to what is probably in terms 
of present-day politics the most important, and certainly the most burning, 
of all topics. Lord MacDermott’s lectures should be read with those of Lord 

. Denning, for taken together they provide a wise and liberal commentary on 
the fundamental problems of liberty, given of course primarily from a legal 
point of view. 

In no part of the British Commonwealth of Nations has the question of 
maintaining freedom in the face of an exceptionally formidable build-up 
of power been so acute and difficult as in Northern Ireland, in which Lord 
MacDermott has spent most of his working life. Moreover that life was not 
only the life of a Working lawyer, but that of a politiclan and statesman, 8 
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member of a governmental hierarchy faced with but negligible opposition in 
Parliament, but with real, substantial and continuous opposition among a 
substantial minority of the community over which it is called upon to rule. Lord 
MacDermott cannot but have been very conscious throughout his career as 
& public man of the reality of the problem on which he decided to lecture, 
and never more conscious of it perhaps than when he took up his stand on 
the rostrum at the Queen's University in Belfast to open his discougse. 
But Lord MacDermott was also at one period a lecturer in law at that 
very university, and this (or was it his native temperament ?) has given him 
the ability to stand aside and view bis problem in a detached and scientific 
manner which it is perhaps a little surprising to find in a Northern Irishman 
so circumstanced. Moreover he brings to the discussion a liberality and 
moderation which is a good augury for the eventual solution of the Irish 
problem, and which it is particularly encouraging to find in one who has 
played his part for some years in wielding a governmental power which has 
as a matter of practical politics been almost unfettered, however sensibly, 
and even generously, it may on the whole have been exercised. 
There can be no doubt that a great part of the value of this series of 
lectures derives from the fact that Lord MacDermott has enjoyed the wide 
political experience to which I have just referred. A shrewd foreign historian 
once said to me that the distinctive quality which so many of the more eminent 
English historians brought to their work was an acute sense of the realities 
of political and social affairs in which so many of them, in contradistinction 
to their foreign opposite numbers, had played a practical part. The same 
observation is generally true of our judiciary, and particularly so on an 
‘occasion such as the present one when we are concerned with a topic in 
which the legal element is only one, and not always the largest, part. 
In his short introduction Lord MacDermott singles out what he regards as 
the three most fundamental attributes which should characterise a system of 
law, discipline (public order), equality (“the rule of law”) and morality 
(fairness, justice and goodness). It is by means of these touchstones that 
he has takeh “soundings at a number of different points . . . in the vital 
regions of Protection from Power." 
The most obvious way of settling with an inconvenient opponent if you 
have supreme power is to arrest him and cut off his head, or st any rate 
keep him shut up. The problem of preventing this is elementary and crucial 
and is naturally elaborately discussed in the textbooks. Lord MacDermotts 
` approach to it is unusual and interesting: he discusses it in the light of the 
power of prosecution and how this is controlled in practice. The essential 
factor here is the Attorney-General, who has authority over all prosecutions 
through the noke prosequi. The history of the Attorney-General’s office is 

. fascinating and has not been much investigated, although Professor Keeton 
has an interesting chapter on the subject in his life of Lord Robson. Lord 
MacDermott, who held the position in Northern Ireland for some years, brings ` 
out its essential importance in the borderland between law and politics, and 
'underlines the wisdom and restraint with which successive Attorneys have 
wielded their power. 

Lord MacDermott’s handling of his next topic “the power of Parliament” 
proceeds on orthodox lines which it is not necessary to elaborate. He makes, 
however, a number of shrewd comments. Thus he suggests that the very 
fact that Parliaments legislative power is so unfettered tends “to keep it 
sensitive to public opinion.” Again he emphasises that much of the “modern 
power-giving legislation” has “a special tendency to work to the prejudice 
of the subject.” Yet the objectives are generally accepted. In these circum- 
stances the “tendency” mentioned “may have to be accepted if the purpose 
of the legislation is to be attained.” It then becomes unfair of the public 
to make the bureaucracy who have to administer the legislation its “ favourite 
target of attack,” for the “criticlams advanced” in fact “relate to powers 
and duties that Parliament has created, or to conduct thét it has sanctioned.” 
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Lord MacDermott then picks out for special discussion four groups of 
enactments which are particularly dangerous from the point of view of misuse 
of power: Three of these are concerned with delegations of authority and 
are of the kind which have been much discussed from, and indeed before, 
the time of Lord Hewart onwards. In respect of this matter he makes the 
important point that the psychological effect of the abuse of power in the 
resentwgent, misunderstanding and sense of injustice to which it gives rise, 
may be as damaging to the body politic as the abuse itself. He might have 
_added that these feelings can be, and are, worked up by unscrupulous 
opponents of the policies embodied in the legislation in question when no 
abuses have in fact occurred. 

Lord MacDermott’s fourth head is that of “enactments which result in 
burdens and injustices that Parliament has not intended,” what he calls the 
“chapter of accidents.” Most of the examples which he gives are injustices 
to property owners such as the failure to provide compensation for loss of 
goodwill in the requisition of land or buildings, an omission in respect of 
which he very properly uses strong adjectives such as “harsh” or “unfair.” 
These matters usually only affect minorities, often very small minorities, but 
the consideration with which such groups are treated in respect of accrued 
legal rights is a touchstone of fairness and morality in politics, 

Lord MacDermott admits that there is no obvious or satisfactory solution 
of this problem. He examines and discusses the suggestions which have been 
made from time to time, such as better drafting of the legislation with which 
he is concerned. In respect of this he makes the interesting proposal that 
the text of new measures should be tried out before publication “on a small 
panel kept for the purpose whose essential qualification would be intellectual 
competence.” But by and large he comes to the conclusion that eternal 
vigilance and continuous public criticism are the best safeguards, and to this 
end he particularly advocates periodical reports to a Parliamentary Committee 
set up for the purpose by the Departments which have the duty of administer- 
ing the statutes in question. 

And in regard to the administration of delegated legislation Lord 
MacDermott gives “pride of place” as a safeguard to the maxim “audi 
alterem partem," of the importance of which he thinks that the legislature 
is becommg increasingly aware. He goes on to point out that “in Austria 
it pervades practically the whole field of administrative procedure”: how 
different from us, O shade of Miss Hamlyn ! 

Finally on this part of his subject Lord MacDermott does face a problem, 
if not altogether successfully, of which the Franks Committee seem to have 
been unaware when they made their recommendations for bringing many of 
these administrative and quasi-administrative decisions within the ambit of the 
ordinary courts of law; that is the posstble conflict between the judiciary 
and the legislature. The administration of the statute with which we are 
concerned in dealing with the problem is entrusted to Ministers who are 
answerable to Parliament at present. The proposal is to make them 
answerable to the High Court, and the question is how far this is wise. Lord 
MacDermott does not regard it as a very practical proposition, at any rate 
in more than a limited category of cases. Nor does he think it feasible to 
set up an administrative tribunal like the French Conseil d'État. He does, 
however, suggest that an advisory body of “distinguished administrators and 
experienced lawyers” should be set up “to which an executive department 
could at the discretion of its Minister refer an administrative problem 
involving the rights, welfare, or livelihood of the subject" From this, 
eventually an institution somewhat on the lines of the Conseil d'État might 
evolve, 

The Power of the Executive is no doubt the aspect of the problem which 
looms most largely before the nation at the present time. Lord MacDermott’s 
chapter on this subject is, however, somewhat disappointing. In the first 
place a good deal of what he has to say about it is, as will already have 

* - 
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been evident, contained in his chapter on the Power of Parliament. Here he 
concerns himself largely with judicial control of the executive by means of 
the prerogative writs and with some of the proposals of the Franks Com- 
mittee for procedural reform. Curiously enough parliamentary control is not 
more than touched upon, though some observers think that Improvements here 
may well prove more effective than bringing in the courts, which of their 
very nature must be less understanding of many of the problems isvolved 
then experienced politicians. Lord MacDermott hopes that the Administrative 
Councll which he suggested in his earlier chapter may prove the best safe- 
guard, if it ever gets itself established—but even so he envisages it as 
eventually settling down as a division of the High Court. Certainly such 
& Council could within & strictly delimited sphere perform & most useful 
function. But, as Lord MacDermott himself suggests, the problem here is 
in its widest context basically one of establishing a balance and this “ demands 
a process of patient and perpetual adjustment.” This it may be suggested 
falls rather within the art of the politician to attain than witbin the technique 
of the lawyer. Our author himself appears to realise that this is so, for his 
final word on this subject is to stress that the “balance” which he calls for 
is one which “the art of democratic government must go on achieving if it is 
to survive." 

The other aspect of this matter which Lord MacDermott discusses is the 
negative one of Crown Immunities and Privileges in connection with legal 
proceedings, particularly in tort. He comes down strongly on the side of 
those who feel tbat the Act of 1947 did not go far enough, pointing out 
that that statute has not only worked smoothly but has not produced tliose 
“serious embarrassments to the executive,” the gloomy prognostications as to 
which had held up reform for generations. 

In his later chapters, which deal with the power wielded by non-govern- 
- mental institutions in the community, Lord MacDermott finds himself in a 
region where as he himself says there is “a change of atmosphere and 
emphasis.” He divides his subject-matter up into three divisions: (a) wealth 
and status; (b) monopoly and restrictive association; (c) numbers. This 
classification provides him with headings for three chapters, but it is not 
altogether satisfactory. For example it is the * wealth? which can be brought 
together by organising the savings of large “numbers” which produces the 
power of the limited liability company with which the first of these three 
chapters is partly concerned. Moreover, it is this same wealth which gets 
hold of the monopolies and establishes the restrictive associations which are 
the subject-matter of the second. But Lord MacDermott very pertinently 
points out that the proliferation since the war of great public service 
corporations which are largely financed by government monep raises new 
possibilities of misuse of power which it is as yet impossible to assess. An 
aspect of this matter which he discusses is the advantage which wealth gives 
in the conduct of litigation, and in connection with this he considers the 
provisions which now exist for legal assistance. He also lends his support 
to the plea made by the late Lord Cooper in his address to the Society of 
Publ Teachers of Law in 1958 for a simplified, less highly geared form of 
procedure, by means of which a great deal of cost could be saved and the 
privileges of the wealthy litigant be somewhat reduced. 

Much of the discussion in these later chapters is taken up with the power 
of the trade unions, now an only too obvious source of injustice, and of course 
still growing. Although Lord MacDermott considers this problem in much 
more moderate terms than those used by some of his predecessors, stressing 
the unfortunate history of oppression which led to the privileged position now 
enjoyed by the unions, he does not conceal his view that here is one of the 
principal existing sources of uncontrolled power in the present-day State. 
And he is able to find in recent volumes of the reports a good deal of 

evidence that it has been abused. What he hardly brings out is that there 
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is little reason to suppose that such instances are more than sporadic in a 
very large movement. 

Lord MacDermott propounds a number of possible checks upon the abuse 
of trade union power, emphasising that he is only concerned with their 
practicality from the legal point of view, and indicating that they may not be 
feasible politically. In this latter point he is no doubt quite right, because the 
prohibation of one kind of strike, the penalisation of another, and the abolition 
of immunity in tort, which are among these proposals, are certainly not 
practical politics at present and the mere advocacy of them by a judicial 
member of the House of Lords might have unfortunate repercussions. 

The problem of monopoly is particularly difficult to handle in terms of a 
lay audience, and Lord MacDermott, who does not shirk the difficulties raised 
by the Acts of 1848 and 1956, is certainly to be congratulated on the lucidity 
of his exposition. He remarks, however, pertinently and perhaps a little 
ruefully, that “our happiness, our pockets and even our lives seem to be 
affected increasingly by issues which are swathed in technicalities,” an 
observation which will be realised by everybody who has had occasion to study 
the subject, or who has tried to follow the arguments about inflation to which 
we have been treated by economists and politicians during recent months. 
He has, however, a number of shrewd observations to offer which should be 
pondered by those in control of these matters at the Board of Trade. Thus 
he contrasts the powers which have been conferred by the legislature of the 
U.S.A. on the “ appropriate authorities in that country" for “breaking up or 
reducing these commercial kingdoms” with the rather anaemic “curbs” 
provided by the United Kingdom legislation. And he suggests that if in fact 
these new weapons against restrictive practices are found too irksome by the 
industrial associations at which they are aimed the result will only be to extend 
the area of unified control by the amalgamation of businesses. 

Lord MacDermott in the time at his disposal obviously could not hope 
to cover all the areas within our community where power complexes exist 
and may give rise to abuse. "Thus the religious bodies are far from having 
abdicated the claims which they formerly made, no doubt more effectively; 
the power of the local authoritles would be well worth some discussion within 
the area of governmental activities; then there are organisations like the 
B.B C. which use psychological power effectively and not always fairly. 
Nevertheless he has covered the areas which are specially dangerous at the 
present time and done so in a way which is both thought-provoking and 
illuminating. 

C 


Tur IwrERÉATIONAL Court or Justice. By Smasrar Rosenne. 
[Leyden: A. W. Sijthoff. 1957. pp. xxvi and 592. 90s.] 


Ma, Rosrxxz is the Legal Adviser to the Israeli Foreign Office and his 
International Court of Justice does for that Court what Judge Hudson did 
for its predecessor. Here is to be found a detailed analysis of the mechanics 
of the Court and, of equal interest, of the Security Council and the General 
Assembly which are responsible for the election of the judges. It is somewhat 
surprising to learn that the calendar for elections is so rigid that in 1954, 
when Judge Zafrulla Khan was elected, the elections had to take place on the 
Day of Atonement in lsrael's absence, despite the fact that in the Assembly 
the successful candidate required an absolute majority of those entitled to 
vote, and not merely those present and voting. There is some evidence to 
suggest that Israel's absence was decisive (p. 186). 

Apart from its detailed study of the formal working of the Court, Mr. 
Rosenne has provided “ An Essay in Political and Legal Theory” and it is in 
the early part of hf work, the Introduction and Part One on “The £ourt. 


574 


THE MODERN LAW REVIEW Vor. 21 


as Part of the Machinery of Diplomacy,” that much of its value is to be 
found. 

It is commonly said that in international law a tribunal is unable to exercise 
its authority over “ political” as distinct from “legal” disputes, the former 
being described as “non-justiciable.” Mr. Rosenne, however, points out that 
litigation is but a phase in the unfolding of a political drama, and that inter- 
national adjudication is a political operation that does not cease @ have 
political consequences when the States concerned agree to have recourse to the 
Court. From this point of view, every dispute is a political dispute, and since 
States are political organs all their actions are politically motivated, including 
their attitude to the Court. It is for this reason that the Court has no 
initiative and “can only function in relation to the initiative of States, 
and has no greater capacity to operate than States are prepared to accord 
it. Within this formula the Court has great power—indeed greater than that 
of any other organ of the United Nations, the Security Council included. 
.This is due above all to the fact that its decisions, reached by a simple 
majority of the judges taking part in a case, are binding” (p. 14). It is 
true that the decisions of the Court are binding. "The same is true of the 
“decisions” of the Security Council In accordance with the Charter, how- 
ever, if a decision of the Court is disregarded, the defaulting State can only 
be brought to compliance upon the decision of the Security Council. If a 
decision of the Council is disregarded, the Council alone has authority in 
deciding upon the action to be taken. 

While it is true that “in general it cannot be doubted that the mutual 
relations of the principal organs ought to be based upon a general theory 
of co-operation between them in the pursuit of the joint aims of the [United 
Nations] Organisation” (p. 42), it is a little difficult to follow Mr. Rosenne’s 
contention that the power of the Security Council under Article 94 of the 
Charter is limited so as to prevent the Council destroying res judicata and 
“overturning Article 60 of the Court’s Statute on the finality of a judgment 
and Article 59 on its binding force (p. 105). Mr. Rosenne believes that the 
function of the Council is limited to giving effect to judgments, but it is 
submitted that this is to minimise the significance of the words, in Article 
94, “may if it deems necessary.” The learned author states that “it can 
be presumed, without much risk of error, that the Security Council is unlikely 
to set about wilfully destroying the authority of the Court—which can 
probably always be prevented by application of the veto; and in an exceptional 
case the Security Council might even be able to prevent any politically 
undesirable consequences from the Court’s decision” (p. 108). It is surely 
inherent in this statement that the Council can, in order to “prevent any 
politically undesirable consequences from the Court’s decision” and as a result 
of the “application of the veto,” overturn any judgment it deems politically 
inept. 

At a time when the establishment of the United Nations Emergency Force 
has led to a revival of proposals for the establishment of an international 
police force, it is useful to be reminded that, although non-compliance with 
a judgment is undoubtedly a breach of an international obligation, more harm 
than good is likely to be done by describing such non-compliance as an act 
of aggression (pp. 90-91). Moreover, in view of the complex legal-political 
nature of a case and of its judgment, to attempt to confuse the issue by 
references to an international police force is, politically, “likely to be worse 
than useless,” for “the pressure of a strong and well-informed public opinion 
may be not Jess efficacious than the possibility of use of force in assuring the 
execution of Judgments” (p. 115). 

Mr. Rosenne, as is perhaps to be expected, is very impressed by the opinion 
of the Court on Reparation for Injuries Suffered in the Service of the United 
Natigns (the Bernadotte case) and his comments on the’ relation between the 
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International Court of Justice and the Permanent Court of International 
Justice are of great interest. It goes somewhat far, however, particularly in 
the light of Article 59 of the Statute, to suggest that “ following the reasoning 
of the Court in the Reparation case, it is arguable that fifty States, repre- 
senting the vast majority of the members of the international community, 
have the power, in conformity with international law, to provide for the full 
devolutéon of jurisdiction from one World Court to its successor, in such a 
way that the devolution would operate objectively, and not subjectively” 
(p. 281). 

One of the most important issues in connection with the practice of the 
present Court relates to its jurisdiction. At times it almost appears that the 
Court is unwilling to exercise jurisdiction even when it might. This situation 
arises from the plethora of reservations that have been attached by States to 
the declarations they have made under the “Optional Clause” of the Court's 
Statute. Among these reservations, perhaps the most important is that 
relating to issues which are essentially within the domestic jurisdiction of the 
State making the declaration, as determined by that State itself. Mr. Rosenne 
does not specifically discuss the significance of these reservations in the section 
on reservations (pp. 810-815), nor in that on jurisdiction as to the 
jurisdiction (pp. 889 et seg.). In his view, “the jurisdiction of the Court 
to determine its own Jurisdiction 1s relative, and not absolute," even though 
paragraph 6 of Article 86 states specifically that, “in the event of a dispute 
as to whether the Court has jurisdiction, the matter shall be settled by 
the decision of the Court.” For him, jurisdiction “exists only to the extent 
that the title of jurisdiction does not provide otherwise. This follows from 
the autonomy of the parties and the consensual basis of all jurisdiction. The 
general principle is strong enough to outweigh all presumptions to the con- 
trary, however; and only a most explicit stipulation in the title of jurisdiction 
can cancel it” (pp. 841-42). Presumably, in the light of the practice of the 
Court, any such stipulation is sufficiently explicit. 

According to its Statute, among the law-creating processes to be used by 
the Court are the general principles of law recognised by civilised nations. 
Too often there is a tendency to assume that what one’s own State does must, 
of necessity, be such a general principle, while what one’s State does not 
recognise cannot be so regarded. In view of this, it is of value to reiterate 
with Mr. Rosenne that practice “shows that the ‘general principles of law 
recognised by civilised nations’ are not so much generalisations reached by 

‘application of comparative law, ... as particularisations of a common under- 
lying sense of what is just in the circumstances. Having an independent 
existence, thelr validity as legal norms does not derive from the consent of 
the parties as such, provided they are norms which the Court considers 
civilised States ought to recognise” (p. 428). 

It was recognised at an early date that the amount of paper issued by 
the United Nations would far outweigh that produced by its predecessor. 
This is far from being the case with the Court. Between 1919 and 1989 the 
Permanent Court of International Justice delivered thirty-one Judgments, of 
which fifteen related to the Peace Treaties, and twenty-seven Advisory 
Opinions, no less than twenty-one of which related to incidents connected with 
the War or the Treaties of Peace. The International Court of Justice, apart 
from the ineffective Opinion on the Interpretation of the Peace Treaties with 
Bulgaria, Hungary and Rumania, has had nothing to do with the post-1945 
settlements, unless the unsuccessful attempt to secure a judgment on the 
Albanian Monetary Gold (of which Mr. Rosenne gives a most interesting 
description in all itd phases, pp. 97-102) is counted as one. In the thirteen 
years of its existence the new Court has delivered only seventeen Judgments 
(including three on the Corfu Channel and three on Asylum in Latin America) 
and twelve Opinions,*although a number of applications have been made by. 
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States unilaterally, knowing full well that the Court would have no Juris- 
diction. Among such applications are those relating, for example, to the aerial 
incidents between the United States and the Soviet Union and claims to 
sovereignty in Antarctica between the United Kingdom and Chile. Of these, 
“Mr. Rosenne states that “the very fact that, in 1954, such a [unilateral] 
procedure could be conceived is eloquent of the advance in the notion of 
international adjudication that has been achieved since 1922” (p. 296). 
"Perhaps the future success of international judicial institutions, like that 
of supranational organisation in general, lies in the reason given by Mr. 
-Rosenne for the popularity, and success, of the Permanent Court of Inter- 
national Justice. “ While certainty as to the result of projected litigation can 
never exist, & government's ability to calculate its chances of success is 
certainly an important factor enabling it to reach its political decision of 
whether to litigate or not (p. 141). . . . This was possible because of the 
relatively closeknit character of Europe some thirty years ago, one of the 
features of which was, despite differences of national temperament, a 
relatively common degree of understanding concerning the nature of law and 
of international law, and of the purposes it is designed to serve. Above all, 
the Court was predominantly European in composition and in spirit” (p. 68). 
For those who have doubts of the importance of the judicial process in 
international law, Mr. Rosenne’s International Court of Justice, with its 
constant reminder that the judicial process merely involves the solution of 
political issues by other means resorted to because of a political decision, 
-should prove a veritable mine of information and ‘enlightenment. 


L. C. Grzex. 


Tue DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL 
Court. By Sm Hersca LAUTERPACHT. [London: Stevens & 
Sons, Ltd. 1958. xix and 408 pp. £8 8s. net.] 


A QUARTER of a century ago Dr. Lauterpacht, then a Lecturer in Public 
International Law at the London School of Economics and Political Science, 
gave a course of five lectures at Geneva, which were published under the title 
of The Development of International Law by the Permanent Court of Inter- 
“national Justice. It was the object of the slim volume “to examine, in terms 
of some typical problems of the judicial function, the principal tendencies 
which have distinguished the work of the Court and which permit some fore- 
cast as to the temper in which it is likely to approach future cases” (Preface, 
p. vii). Now Sir Hersch, a Judge of the International Coyrt of Justice, 
presents what-he describes as a second and revised edition of the earlier book, 
but what in effect is a new, perhaps ten times enlarged, work. Its object is 
“to present an assessment of the work of the Court—the two Courts—in 
terms of the persistent problems of the judicial function in general and of 
international tribunals in particular? (Preface, p. xti). The difference of 
definition not only reflects the great changes which have come over the learned 


author and his status, but also throws light upon the new work’s peculfar 


character and fascinating interest. 

What is common to both books is, in the first place, Sir Hersch’s basic 
philosophy, his belief in the pacifying, the creative and the progressive func- 
tion of international law and judicial settlement, a conviction which in the 
. first edition permitted him to speak of the “personal fortitude” required of 
international judges, but which in the second leads him to the conclusion that 
“the deliberate process of revealing fully the manner” of the operation of the 
several trends and principles discussed in this book “is the only concession 
which an international tribunal may -properly make to the susceptibilities and 
claims of sovereignty” (p. 400). A second common feature is to be found in 
the jnanner of approach and presentation which has fhvariably marked the 
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authors numerous writings and which, over the years, has acquired a rare 


. degree of distinctiveness: his scholarly objectivity and detachment; his 
. willingness to discover, acknowledge and respect achievements, however modest 


they may be; his corresponding anxiety to build constructively rather than 
to criticise, negate or destroy; his sense of responsibility towards ultimate 
values which transcend realities of a possibly temporary nature; his 
sympaifetic understanding of the specific difficulties facing the Court and, 
accordingly, his readiness to explain and forgive. It is only a writer 
commanding such qualities who, so one is bound to reflect, may venture to 
undertake the delicate task of reviewing the work of the Court to which, at 
the time of writing, he belongs. Thirdly, the fundamental ideas underlying 
the two editions and their scheme of arrangement are unchanged. In the 
first edition the forty or so decisions of the Permanent Court of International 
Justice which had been reported by 1988 were analysed under five broad 
headings: the law behind the cases; judicial caution; judicial legislation; 
effectiveness of the law; the Court and State sovereignty. The second edition 
retains these headings for the purpose of analysing the decisions of both 
Courts rendered before 1955, when Sir Hersch's appointment became effective. 
The learned author is, of course, fully aware of the fact that almost every 
decision of the Court provides evidence of conflicting tendencies, that, 
accordingly, hardly a single decision illustrates conclusively as well as 
exclusively the idea, for instance, of judicial caution as opposed to that of 
Judicial legislation and that perhaps it does not matter too much whether the 
one or the other label is attached to 1t. Hence, notwithstanding the wealth 
of care and ingenuity bestowed upon the subject, the book does not aim at 


“more than “an analysis of the considerations and problems which, in the light 


.of experience, have proved relevant to forming the Judgments and Opinions 


of the Court" (p. 897). The discharge of this task which is essentially of 
a jurisprudential nature is in itself a matter of considerable significance, for 
since the judicial process employed by an international tribunal is determined 
by peculiarly complex ideas and tendencies, their clarification is bound to 
contribute to the proper appreciation of the Court's work and to provide a 
measure of encouragement to those who have its future at heart. 

Has this analysis, then, a hidden secondary meaning? The question 
indicates perhaps the most signiflcant of the substantive differences between 


_ the first and the second edition. Superficial readers will approach the latter 


from a specific standpoint: in view of the great importance which now attaches 
to Sir Hersch's views on international law itself the search for their ascertain- 


- ment will for many be the main reason for studying this book. However, the 


question, no doubt foremost in the authors mind, whether the Court has to 


~ the fullest pessible extent used the opportunity of making its contribution 


to the development of international law is neither put nor answered. If 
anyone is inclined to answer in the negative, then Sir Hersch gives him a 
sympathetic and usually convincing explanation, even though 1t will not always 
please the impatient. He frequently raises hypothetical criticism in order 


- immediately to destroy or at least to reduce its force (see, e.g., pp. 148, 148, 


150, 189, 192, 195, 286). It is only on occasions that he raises a carefully 
formulated doubt (see, e.g., pp. 88, 887, 866, 869, 870), his purpose being to 
warn against any facile disregard of the Court's peculiar difficulties rather 
than to discuss points of substantive law. It would, therefore, be an injustice 
to, and a distortion of the intentions of, its distinguished author if this book 
were read for what it is not rather than for what it is and aims at and 


- achieves, Even on this footing there is so much insight to be gathered from 


so stimulating and thoughtful a study in the field of international judicial 


~ practice that the observant reader’s quest for instruction will be fully satisfied 


with such crumbs (ei venia licet verbo) as are at present allowed to fall from 
the master’s table. 


e F. A. Maxx. 
- 
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Some COMPARATIVE Aspects OF IntsH Law. By A. G. DONALDSON, 
LL.B., PH.D. (Belfast), Barrister-at-Law. [U.S.A., Durham, 
N.C.: Duke University Press; London: Cambridge University 
Press. 1957. xii and 282 pp. £2 5s. net.] 


Ix this work Dr. Donaldson has discussed various branches of Irish, law in 
some detail and has compared them with analogous legislation and case-law 
in Commonwealth countries such as Australia, Canada and India, as well as 
those in England and the U.S.A. The emphasis remains on the Irish law—that 
is the law common to all Ireland down to 1922, and the two distinct but 
similar systems of law which have developed in the two parts of the island 
since partition. The two modern Irish legal systems have hitherto attracted 
little attention from comparative lawyers based on the United Kingdom, 
America or Australia, perhaps because these systems are not fundamentally 
different from their own: but this study should stimulate “foreign” interest 
in Irish law. Too little has been written about Irish law from within the 
island in the last thirty years, inter alia on account of the commercial 
impracticability of publishing works for internal consumption only. Dr. 
Donaldson has had the enterprise to overcome this difficulty by adopting the 
comparative method and all students and practitioners of Irish law have now 
cause to be grateful to him and to Duke University and the Carnegie 
Corporation. 

The core of these essays is Irish public law. Chapter 2 is devoted to the 
constitutional history of the island as a whole down to 1920. Chapter 8 is 
mainly concerned with the relations of the new State—first called the Irish 
Free State “(under the Treaty of 1921 and the Constitution of 1922), later 
named “Ireland” (under the Constitution of 1987) and now to be described 
as “The Republic of Ireland” (under an Act, No. 22 of 1948)—with the 
United Kingdom including Northern Ireland and with the relation of the new 

* State to the Commonwealth. In addition the Irish contribution to international 
law and conflict of laws doctrine is considered. Chapter 4 deals at length 
with the many developments in the internal constitutional law of the southern 
and northern parts of the island, and in particular contains a full analysis of 
the constitution of Northern Ireland based on the Government of Ireland 

. Act, 1920, and of the southern Constitutions of 1922 and 1987. Chapter 5 is 
^ devoted to a detailed survey of the development of Administrative Law in 
both countries. These four chapters are without doubt the best general survey 
of Irish public law that has been written to date. Besides handling the 
intricate legislation (supreme and delegated) with great skill and precision 
the author has summarised the succeeding interpretative gaselaw most 

, succinctly. He has succeeded in correlating the law and the political back- 
“ground with a degree of detachment which is remarkable and admirable in 
one who lives so close to acute political controversy. Presumably the stern 
positivism which characterises the work, the absence of criticism of specific 
legislation and of particular decisions, is to be attributed to the author’s 
desire to expound the positive law without evoking such political controversy. 
Besides these expositions of public law Dr. Donaldson has offered an intro- 
ductory essay summarising the fragments on Irish legal history which have. 
been written by a few modern historians and historically minded lawyers and 
a concluding essay on the development of one branch of Irish private law— 
the land law. A twelve-page bibliography will be welcomed by all who have 
occasion to work or browse in the fields of Irish law. 

At page 27 the author rightly complains that the doctrine of precedent 
in Irish law has not been as fully examined as that in Scots or English law, 
but he overlooks the lecture on the-subject delivered by an ex-member of the 

. Irish High Court and Supreme Court, Judge Black, which is summarised and 
criticised in 69 L.Q.R. 25 et seg: see alsa 66 L.Q.R. 88 jx 810. A surprising 
emomisfton from the bibliography to the chapter on constitutional developments is - 
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the series of articles on the Irish Constitution of 1987 contributed to The Irish 
Monthly by Donal Barrington in 1952-58, which contain the best analysis of 
that Constitution and the case-law elaborating it which had been published 
until the present work appeared. In the section on the Irish contribution 
to international law at page 105 there is mention of Saorstat & Continental 
8.8. Co, Ltd. v. Morenas [1945] Ir.R. 291 but the author does not take up 
the large question of law raised in that case—whether international law is 
incorporated by the Constitution into Irish municipal law and accordingly 
whether international law overrides a conflicting common law rule or local 
statute. In that case at page 298 O'Byrne J., per curiam, said that principle 
XY “has long been recognised as a principle of international law, and must 
now be accepted as a part of our municipal law by reason of Article 29, para. 8 
of our Constitution "—a most far-reaching answer! At page 111 the author 
accurately states that English or Scottish judgments could be directly enforced 
in the Irish Free State by virtue of the Judgments Extension Act, 1868, which 
remained in force there: but he leaves the reader with the false impression 
that this is still possible, though the Act of 1868 has been repealed by the 
Courts of Justice Act, No. 48 of 1986, s. 8, Sched. 1, Part I, and no similar 
legislation has been enacted to enable foreign judgments to be directly enforced 
in the Republic of Ireland today. At pages 112-116, discussing the Irish 
doctrine of domicile, the author curiously stresses the English case Iveagh v. 
Inland Revenue Commissioners [1954] Ch. 864 but omits to mention the 
important Irish case Iveagh v. Revenue Commissioners [1980] Ir.R. 886 and 
481, and the useful restatement of the law of domicile by Black J. in Re Joyce 
[1946] Ir.R. 277 at pp. 800-808. At page 118 the reader is left with the 
impression that despite the constitutional prohibition of divorce the Irish 
courts will recognise foreign divorce decrees granted by the courts of the 
parties domicile. Admittedly Re MoComiskey [1939] Ir.R. 578 and 
Re Kindersley- [1944] Ir.R. 111 and 187 and Leake v. Douglas (1954) 88 
LL.T.R. 4 point that way; but in two recent cases, McCutcheon v. 
McCutcheon (Irish Times, January 18, 1956) Davitt P. and in Mayo-Perrott 
v. Mayo-Perrott (1957-58, unreported), Murnaghan J. indicated otherwise. 
The very recent judgment of the Supreme Court in the latter case (May 22, 
1958) apparently leaves this question unsettled. In the course of his excellent 
analysis of the Constitution of 1987 Dr. Donaldson touches on the. mystery 
of its sources without considering the possibility that John Locke and Thomas 
Aquinas may, as it were, have helped Eamonn de Valera in the drafting. At 
p. 178, referring to the case Re Article £6 of the Constitution and the Offences 
against the State (Amendment) Bil, 1940 [1940] Ir.R. 470, the author 
curiougly describes it as one in which the emphasis was on personal 
liberty, though the outcome was judictal approval of a system of arrest and 
imprisonment without trial on the order of a Minister; and he does not 
mention the case which gave rise to the amending Bill, The State (Burke) v. 
Lennon [1940] Ir.R. 186 and 157, in which the courts, inspired by Gavan 
Duffy J., leaned heavily in favour of personal liberty. Although the contra- 
dictory opinions of two observers on the róle of natural law in the process 
of interpreting the Constitution of 1987 are cited, at pages 179-180, the author 
does not consider the axioms of interpretation the judges have actually 
employed in such leading cases as Buckley v. Attorney-General [1950] Ir.R. 67 
& 71. At pages 219-224 the author considers the earlier case-law under which 
the Irish Government was allowed to enjoy the old Crown privilege of priority 
in payment of debts in bankruptcy proceedings, but does not go on to cite 
. the latest leading case on the question in which a ruling to the contrary effect 
was given by Kingsmill-Moore J. and the Supreme Court: Re I. E. M. A, 
Ltd. [1955] Ir.R. 176 and 288. 


These particular observations only underline the point repeatedly made by 
Dr. Donaldson himself in this work, that there are extensive areas of modern 


Irish law still to bt exposed in a series of mid-twentleth-century trgatiseg 
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and that there are a host of problems which have still to be brought into the 
, open in the printed page. This is a pioneer work in the field of Irish public 
Jaw, and a distinctly good one. It is warmly welcomed by those interested 
in Irish law and its development. 

F. E. Downicx. 


THe New Paxistan Constrrution. By C. M. Smarqar. [Lahore: 
The All-Pakistan Legal Decisions. 1957. xxii and 849 pp. 
Rs. 10 net.] 


Pusi:rc Law PROBLEMS IN Inpia: A Survey Rerort. Edited 
by Lawrence F. Ess. ([Stanford, California: The Inter- 
national Legal Studies Program, Stanford University Law 
School. 1957. xiand 194 pp. $2.50 net.] 


The New Pakistan Constitution is a pioneer work which will be welcomed by 
all comparative constitutional lawyers. The Islamic Republic of Pakistan has- 
now existed for some two years, and it redounds to Mr. Shafqat's credit greatly 
that this illuminating work has now appeared, even though it contains a great 
number of misprints and minor printer’s errors (p. 81, for example, is very 
difficult to decipher, as the print from p. 82 shows through the paper only too 
clearly). As the author points out (p. ix), Pakistan does not possess a single 
public law library, and so such small blemishes are scarcely surprising, and 
they will hardly detract from the almost immeasurable value of the first home- 
printed guide to the fundamental law of a new-born nation. At the end of 
the indexes (p. 849) a disarming notice has been inserted: “Due to unavoid- 
able causes the proofs of the book could not be properly scrutinised. "The. 
errors and omissions are deeply regretted, and shall be rectified in the next 
edition.” This should soothe any irritations the reader may feel when seeing 
frequent errors, and the reviewer feels bound to say that very few of the 
mistakes indeed are on points of substance. The work of course in part 
forestalls Volume II of Jennings’ Constitutional Laws of the Commonwealth, 
which will doubtless also contain the Pakistan material presented here. The 
only other available book is Gledhill’s Pakistan: The Development of its Laws 
and Constitution. 
The book can be divided into three parts, the text (210 pp.), the 
Appendices (120 pp.) and the indexes of cases, names and subject (18 pp.). 
. The Appendices contain the full text of the Constitution Act and~of the. 
Indian Independence Act, 1947, the text of the Establishment of West Pakistan 
Act, 1955, with the schedules omitted, and a short essay on martial law. The 
main text of the book consists of a commentary on the Constitution, dealt with 
in logical order, rather than in the numerical sequence of the sections of the 
Act. A most amusing fourteen-page Introduction by Mr. Justice Kayani is 
in the form of a commentary upon the commentary. The order of treatment 
in the text is admirable, and of far more use to readers than one based on the 
order of the Act. The only criticism the reviewer would suggest is that the 
sections of the Act concerned might have been quoted in full at the beginning 
of each chapter of the text. If, however, it should be felt that the complete 
Act (which is long) ought to remain where it is, then at least a list of the 
numbers of the sections to be dealt with in each chapter would considerably 
aid the reader in cross-referencing. Nevertheless the commentary is well 
balanced and particularly valuable for the wealth of comparison with the 
constitutional laws of other countries, whether they be federations or not: 
Reference to the laws of the United Kingdom, the United States, Australia, 
Canada, India and many European countries is abundant, and each rule is 
axconsigered in its historical perspective. 


D 
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Chapter I deals with preliminary topics. The language of the Act is 
straightforward, but construction of constitutional documents is not necessarily 
80, and the author lays down the principles to be adopted. Chapter II 
concerns the particular historical background to the Constitution in Pakistan, 


„and it includes a much compressed account of the great constitutional crisis 


which preceded the present Act, and which forms the subject of Sir Ivor 
Jennings’ Constitutional Problems in’ Pakistan (reviewed in 20 M.L.R. 688). 
Chapter III contains a discussion of democracy and the Islamic principles of 
the Constitution, together with & short account of the law of the Common- 
wealth. Mr. Shafqat is not inclined to belleve that the Commonwealth as an 
institution means very much today. In particular he points at the position 
of the Queen as Head of the Commonwealth, which he considers to mean 
precisely nothing in Pakistan. Now that appeals to the Privy Council no 
longer lie from Pakistan, a change heartily welcomed by the author, the only 
link he can find is the annual. Prime Ministers’ Conference, which he does 
not believe to count for much. He is, however, forgetting the possible 
economic effects of membership of the Commonwealth, and, on the legal side, 
the exchange of High Commissioners, rather than Ambassadors, by full 
members. The next five chapters are perhaps the most interesting, dealing 
with the meat of constitutional law. The preamble to the Constitution declares 
that the Provinces of the federation shall be autonomous. As in Australia, 
the reserve of powers is granted to them, contrary to the Indian and Canadian 
Constitutions, but the author shows in his study of federalism (Chap. IV) 
that the federal and concurrent lists gather a great deal of power into the 
centre. Chapter V concerns the fundamental rights of the citizen. Probably 
the importance attached to these rights in Pakistan can be gauged from their 
appearance at the. beginning of the Act, immediately after the delimitation 
of the territories of the Republic. The author states that “the philosophy 
underlying these rights is basically un-English and the method of their 
enforcement is technically poles apart from the English view of punishment 
after infringement” (p. 76), and he compares the Indian experience, where 
the inclusion of the rights in the Constitution seems to have worked well. 
Chapters VI-VIII deal respectively with the legislative, executive and judicial 
functions and powers. Pakistan has a unicameral legislature, the National 
Assembly (and the Provinces each have a Provincial Assembly). There is 
perhaps no good reason why any second chamber should be required in 
Pakistan, yet the reviewer feels that Mr. Shafqat exaggerates when he whole- 
heartedly endorses the over-simplifled statement that if the second House 
agrees with the first it is needless, and if it does not it is obstructive (p. 98). 
Pakistgn follows the British model in that Ministers are responsible to the 
legislature, although certain discretionary powers are vested in the President, 
who rises above legislative control. The author prefers the United States 
system, whereby the President embodies the executive and the separation of 
powers is more strictly enshrined in the Constitution, as an aid to stability 
in & young country. Nevertheless some few of the most important elements 
of the British Royal Prerogative have been vested in the President, for 
example, the executive functions of making war and peace (with the same 
safeguards as in the United Kingdom). This, to the reviewer’s mind, compares 
favourably with the cumbersome process in the U.S.A., where Congress must 
sanction the declaration of war itself, even though, once the declaration is 
approved, the President has very extensive war powers in order to “take Care 
that the Laws be faithfully executed” (Constitution, Art. II, s. 8). The 
Pakistan Supreme Court is created largely for the purpose of interpreting 
the Constitution; and it is interesting to note that the methods of judicial 
control of administrative tribunals are largely parallel to our own. The final 
chapter has the engaging title “Odds and Ends,” and is concerned primarily 
with the preamble, transitional provisions and the language problem. Urdu 
and Bengali are decfared to be the “State” (not official) languages, though æ 
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English is also permitted for twenty years; even thereafter the legislature 
may provide for its use for specified purposes, and Mr. Shafqat himself 
considers that it is likely to remain indefinitely as the principal tongue of 
Pakistan. 

Public Law Problems in India is published, with the aid of the Ford 
Foundation, in a paper cover, within which the printer bas used a typewriter 
face, It results from the proceedings of a conference held at the Stanford 
Law School in July and August, 1957, between five Indian and four American 
lawyers. The object of the conference was to explore the rules extant in 
India upon certain crucial public law problems, with a view to preparing, the 
way for a later large-scale planning conference soon to be convened in India. 
The Stanford conference, therefore, has decided which topics ought to be 
scrutinised, and the present volume contains some fifteen short papers compiled 
by members of the conference, each upon one of these subjects. Each paper 
gives a short account of the problem raised, an idea of what the present 
position of Indian law appears to be, and, usually, an idea of the solution 
provided by the much older federation of the United States. But the aim 
is not to reach conclusions; it is to stimulate further thought, research and 
comparison. The material is sometimes rather too compressed for easy 
reading, a fault not helped by the unfortunate choice of print, but on the 
whole the book succeeds in its intention. Perhaps the most interesting papers 
are those on “ Administrative Law—The Right to a Fair Hearing,” “ Govern- 
ment Privilege not to Produce Documents in Court,” “Comparative Consti- 
tutional Problems of Freedom of Speech, Press and Assembly,” and 
* Operations and Effect of the Amending Provision of the Constitution of 
India.” 

D. C. M. Yannrev. 


Tue CONSTRUCTION OF DEEDS AND Statutes. By Sm Cranes E. 
OvcErs. Fourth Edition. [London: Sweet & Maxwell Ltd. 
xxvii and 854 pp. 85s. net.] 


Tue fourth edition of this book, which has secured an established position 
among works of its dimensions by reason of its due balance between statement 
of principle and illustrative or referential instance, together with a high 
standard of accuracy, has an interesting preface which looks both to its past 
&nd to its future. 

^ Part I, dealing with the individual parts of a deed, was originally written 
by the late Professor Harold Potter, well remembered by his friends as a 
learned real property lawyer as well as legal bistorian. 

The section on Delegated Legislation has been entirely rewritten, the first 
part of which on the nature and methods of such legislation being the work of 
Mr. John Burke, whose editorship of Current Law must have afforded him 
an unrivalled, if unenviable, contact with this development of legislative 
growth. The author concludes his Preface in a valedictory vein, which all of 
us who have derived benefit from his writings trust is premature, He credits 
the late Mr. Harold Maxwell with “the idea of writing a small book containing 
the general principles of the construction of both deeds and statutes," and 
observes that he has “enjoyed the research which the making of the book 
involved, -and the collection of cases bearing on the twin subjects in it.” 

That joy can be fully shared by the reader, for, although not everyone 
within or outside the legal profession can be expected to consider the perusal 
of legal textbooks as an excursion into the realms of belles-letíres as a rule, 
like most rules, there are exceptions and it would be no exaggeration to state 
that, given an interest in the subject, Sir Charles Odgers’ book has a fascina- 
tion which carries one along further than the point that prompted the opening 
.of its pages. It may well go beyond the sphere of readers indicated and 
ott an interest in the subject among wider groups. 
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The book is divided into two parts, Part I dealing with Deeds and other 
instruments, Part II with Statutes. Part I covers a vast area of law, and 
the epitomisation of the applicable principles and the illustrations are, in 
general, most apt and elucidating, although one perhaps could have wished 
for a less unsatisfactory case than Clayton v. Ramsden [1948] A.C. 820 as 
an instance of a provision void for uncertainty, but there are others given 
which @uld not be bettered. On pages 86 and 87 there is an excellent 
presentation of the degree of authority given to the practice of conveyancers, 
and later at page 229 in Part II, Countess Radnor v. Vandebendy (1686) 
Show.Parl.Cas. as well as Bassett v. Bassett (1744) 8 Atk. 206, at p. 208, 
are cited as instances of cases determined on the practice. To anyone 
concerned in the construction of deeds and other instruments, a dip into 
Part I will surprise as to the considerable amount of assistance the book will 
provide, while Part II is a lamp which can light the difficult path of legis- 
_lative interpretation and illuminate many a dark corner. Its scope is very 
wide and amazingly so having regard to the dimensions of the volume which, 
among its many other merits, is easily portable. While both parts are of the 
first importance, the enormous increase in Statute Law and subsidiary legis- 
lation makes the subject of Part JI a matter of urgent moment, The survey 
and analysis of the framework of a Statute are admirably done, as also the 
section (p. 808) on Methods of Construction. There are many references to 
cases which enlarge the readily available range of authorities and several legal 
maxims are usefully explained. The final pages of the book consider the 
subject of tax avoidance, regarded from the standpoint of the interpretation 
of Statutes. They are a solace to the taxpayer whose burden conveyancing 
draftsmen seek to relieve, but nevertheless the dictum of Lord Greene M.R. 
cited at pages 882-888 must be carefully borne in mind. 

The outstanding difficulty in writing a textbook on so comprehensive a 
subject is to appreciate how far to go and not lose one’s way with the 
ramifications which suggest themselves at every turn. The reader who does 
not find what he wants must bear that in mind, and let him be grateful for 
the immense resources placed at his disposal. For the practitioner it is first 
aid and much more—for the law student a first sequel to his introduction to 
the English legal system. The table of cases runs to nineteen pages, and just 
over that number of pages of index. 

Bremar B. Bxwas. 


-Nor Gymry. By Jupce Jerome FRANK and Barsara Frank, in 
associatipn with Hanorp M. Horrman.  [London: Victor 
Gollancz. 1957. 261 pp. 18s. net.] 


A quantee of a century ago, Professor E. M. Borchard stirred the legal 
profession by publishing, in his famous book Convicting the Innocent, a full 
account of no less than sixty-five criminal cases which had resulted in wrongful 
convictions. Shortly before his death in 1957, Judge Jerome Frank, always 
a staunch, indeed passionate, champion of civil liberties and fair trial, had 
arrived at the conclusion that, in his own country at least, too many people had 
once again become apathetic to the deficiencies of procedure which are likely 
to lead to judicial error. In collaboration with his daughter Barbara he 
therefore set out to bring together a book which would interest the Jay public 
and convince it of the need for constant vigilance against the danger of 
miscarriage of criminal justice. Not Guilty describes, in summary manner, 

“some thirty-six recent American cases where conviction was subsequently 
proved erroneous, end follows this up with an analysis of the reasons, comment 
and suggestions put forward with the full force of his wide experience on the 
Bench. The result isan outstandingly significant and stimulating work which 
has an Importance out of all proportion to its slender size. . 


584 THE MODERN LAW REVIEW Vor. 21° 


It is also a frightening and dramatic work: frightening, because it shows 
up the countless danger points in present trial methods; dramatic, as soon as 
one becomes aware, with a terrible shock, that for each case where an_ erroneous 
conviction stood eventually revealed as such, sometimes after many years of 
laborious investigation undertaken at private initiative and expense, there must 
be others which have gone (and are going) unnoticed and wholly unremedied. 
‘Some of the chief defects and irregularities of procedure responsible for the 
miscarriages of justice recorded in Judge Jerome Frank’s Not Guilty are admit- 
tedly peculiar to the United States. Graft and overzealousness on the part 
of the prosecution for instance are fortunately not matters which enter largely 
into our trials, and when the authors state unequivocally that “it is common 
knowledge that the third degree, in recent years, has been applied in almost 
every state of the Union," we can (let us hope) rejoice in the knowledge that 
the “infamy” of such police methods is spared us in this country. 

But no such complacency is permissible when we come to consider the 
Sources of error which are due, not to & deliberate flaunting of the guarantees 
designed to ensure fair criminal trials, but to inherent weaknesses of the 
evidence by which proof of guilt is built up in a court of law. It has often 
been pointed out that jury trial and our rules of evidence are well calculated 
to expose the mendacíous witness, but inadequate to cope with the dangers 
of testimony honestly given but vitiated by mistaken perception and/or 
recollection. Thus, for instance, Judge Jerome Frank is at pains to point out 
that “erroneous identification of the accused constitutes perhaps the major 
cause of the known wrongful convictions,” and that more often than not, this 
is the result of an “honest error” made by the witness. “Could such honest 
mistakes be exposed during investigation before the trial?” he asks, and the 
.answer he gives is * Yes, in many instances.” And yet we know that under 
the law as it stands, in this country as well as in the United States, it is by no 
means uncommon for false arrests to be carried out in almost blind reliance 
upon the outcome of an identification test or parade without making absolutely 
sure that the desired result was not in one way or another suggested to the 
witness and without fully convincing prior investigation into his accuracy as 
an observer, his ability to see and hear and reliability of his memory. 

No improvement in our methods of trial will make it possible to avoid 
altogether erroneous convictions such as are described in this volume. Many 
of them could not have conceivably occurred in this country, but a justified 
"pride in the superiority of our criminal trials over some at least which seem to 
take place in the United States should not blind us to the many shortcomings 
raised in Judge Jerome Frank’s challenging posthumous work which may, con- 
ceivably, even in this country, bring about that most appalling of cabwnities : 
a miscarriage of justice. 


H. A. E 
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TWENTY-FIRST BIRTHDAY 


Wirz this issue the Modern Law Review completes its twenty-first 
volume, and the Editorial Committee feel that it is appropriate to 
take stock of what has been done during the years since the first 
number was offered to the legal profession in June of 1987. 

The Editorial Committee of that time, of whom half are still 
active members, set out to produce a legal periodical which in 
addition to discussing legal topics in a professional and scholarly 
way would attempt to conduct these discussions against the back- 
ground of the contemporary society in which the law functions, 
and particularly, of course, of our own English society. This, we 
felt would often show that the existing rules were no longer 
adequate in the conditions of the present-day world, and we under- 
took to make constructive proposals for legal reform as and when 
opportunity offered. 

How far we have achieved our objectives is for our readers to 
judge. We are ourselves more conscious of the difficulties inherent 
in our task than we were at the beginning. If we have not accom- 
plished much of what we set out to do, we feel that we have helped 
to widen the horizons of English lawyers, and stimulated some 
worth-while discussions. We take pride in the fact that the present 
Lord Chancellor, Viscount Kilmuir, in a letter congratulating 
* the Modern Law Review on attaining its majority," noted the 
fact that * the Review has succeeded in retaining its essential 
modernity " and that ‘fits articles are often provocative and 
always thought-provoking." He said further that he had * always 
found it both entertaining and instructive when there is a question 
of principle or reform to be decided.”’ 

The Review was floated on a gift of £80 from the Behr Trust 
and of £10 from the late Professor Jolowicz, which paid the expenses 
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of incorporation. It has always managed to pay its way, though | 
during the war years its survival was often problematical. It had 
the advantage of help and advice from members of its Editorial 
Board, two of whom, John G. Foster and Professor A. L. Goodhart, 

are still members—the experience of the latter as Editor of the 


‘Law Quarterly Review, always placed unstintingly at our disposal, 7 


has been of particular value. We had the blessing and support of 
several judges of great distinction, among whom-I may mention 
Lords Macmillan and Wright and Goddard J., as he then was. 
But, above all, we had the help then and now of a number of 
able lawyers, both at home and abroad, who were willing to spend_ 
much time.writing articles and notes, and reviewing books. That 
so many eminent academic lawyers should have helped us so gener- 
ously has been most gratifying. Equally so, and possibly a little 
surprising, has been the active assistance of both bench and bar, 
and we.would like to thank in particular Lords Birkett and 
Denning, Devlin J., Sir Hartley Shawcross, Q.C., Messrs. Gerald 
Gardiner, Q.C., C. P. Harvey, Q.C., and Walter Raeburn, Q.C., 
who have all contributed to our columns. It is our authors who have 
gained for the Review such reputation as it has achieved, and we 
take advantage of this opportunity to thank them, both on our 


. own behalf and on behalf of our readers. Finally we must thank © 


our subscribers, whose number has steadily grown over the years. 
and on whose support we rely tor the future development and 


prosperity of the Review. 
C. 


THE SOUTH AFRICAN APPEAL COURT 
AND JUDICIAL REVIEW 


* 

IN a previous article the present writer examined the radical trans- 
formation brought about in the South African Senate as result 
of the recent constitutional crisis. The purpose of the present 
paper is to study the effect of this ** constitutional revolution >° on 
the composition and status of the South African appeal court and 
on its power of judicial review of legislative acts. The latter was 
one of the main points of contention during the crisis. For a 
proper study of these matters the history of the appeal court since 
Union in 1910 is considered relevant. 


I. Earurer History 


The South Africa Act, 1909, which created the Union brought 
into being an Appellate Division consisting of a Chief Justice, two 
ordinary Judges of Appeal and two additional Judges of Appeal. 
The two additional judges were to be assigned from the lower 
branches of the Supreme Court, viz., the provincial and local 
divisions ?; they were not permanent members of the Appellate 
Division, and when their attendance was not required in that court, 
were to continue to perform their duties in their respective 
Divisions. All judges were to be appointed by the Governor- 
General-in-Council. In practice and by convention this has always 
meant appointment by the Cabinet‘ on the recommendation of 
the Minister of Justice, following the comparable British practice. 
Security of tenure and of salary of judges was provided for after 
the model of the Act of Settlement, 1700.5 The Appellate Court 


D «M 
1 (1957) 20 MeL.R. 549-565. 
2 On l s. 96 of the S.A. Act. 
ASTE 


4 The Governor-General-in-Council is defined ss the Governor-General acting 
with the advice of the Executive Council (S.A. Act, s. 18). The Executive 
Council consists of Ministers of State (who in South Africa are all members 
of the Cabinet) and any other members chosen, summoned end sworn by 
the Governor-General—all of whom hold office at the Governor-General's 
pee (ss. 12 and 14). In practice only Ministers of State sre made 

xecutive Councillors, but they are never dismissed, nor do they retire from 
the Council. Accordingly, ex-Ministers are members of the Council, but by 
convention they are never summoned and the Governor-General-in-Council 
consists of the Governor-General acting on the advice of his Cabinet Ministers 
of the day. See May, The South African Constitution (8rd ed.), p. 182; 
Verloren van Themaat, Staatsreg, p. 258. The system appears to be a pale 
analogy of the distinction in the United Kingdom between the formal and 
legal Privy Council on the one hand and the active and extra-legal Cabinet 
on the other hand. 

5*Under s. 101 of the S.A. Act judges are removable only on an address from 
both Houses of Parliament praying for such removal on the ground of mis- 
behaviour or incapacity. . 100 lays down that their salaries shall be 
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would hear appeals in civil cases on matters of law as well as of 
fact, but in criminal cases heard in a provincial or local division 
appeals lay on questions of law only, or on some alleged irregu- 
larity or illegality in the proceedings.* In the hearing of an appeal 
from a court consisting of two or more judges, the quorum of 
judges prescribed for the Appellate Division was five and in an 
appeal from a single judge, the quorum was three. No judge was 
permitted to sit in an appeal from a judgment in a case in which 
he had sat in the lower court.’ : 

The new Appellate Division was to take the place of the 
Judicial Committee of the Privy Council vis-à-vis the provincial 
and local Supreme Courts, and accordingly the South Africa Act 
put an end to appeals as of right to the Privy Council from the 
superior courts of the Union.' The Act, however, specifically saved 
the appeal as of grace, that is, the right of a citizen to request the 
King-in-Council for special leave to appeal from a judgment of the 
Appellate Division. At the same time the South African Parlia- 
ment was given express power to limit such appeals, provided 
that a Bill doing so must be reserved by the Governor-General for 
the King's assent. ^ 

For the first forty years of Union, few serious changes were 
made in relation to the Appellate Division. In 1920 all judges of 
the Appeal Court were made full-time judges of that court, and 
henceforth the four judges, other than the Chief Justice, were to 
be designated as Judges of Appeal." The quorum of five laid down 
for appeals in cases from two or more judges caused some diffi- 
culty, should one of the appeal judges be ill or unavoidably absent. 
In 1927, therefore, a Bill was introduced at the suggestion of the 
judges of the Appeal Court to reduce the quorum in such cases to 


prescribed by Parliament and shall not be diminished during their continuance 
in office. No judge has ever bean removed in South Africa. May, op. ott., 


. AT. 

The sition as regards criminal appeals was stabilised by the @siminal 

Procedure and Evidence Act, 81 of 1017, ss. 869-872. For a foller. statement 

of the position, see the Report of the Penal and Prison Reform Commission 

(U.G. 47 of 1047), pp. 84 et seq., and Kennedy and Schlosberg, The Law 

and Custom of the S.A. Constitution, pp. 958-859. There was also at that 

time no sppeal against the sentence imposed by the lower court. 

Original s. 110 of S.A. Act. 

Kennedy and Schlosberg, op. oit., pp. 875—970. In the case of matters under 

the Colonial Courts of Admiralty la, 1890, the appeal as of right to the 

Privy Counal would still be possible after an appeal had been heard by the 

Appellate Division (8.A. Act, s. 100). 

9 B.A. Act, s. 106. 

19 Ibid. This was & power conferred on the South African Parliament by the 
United Kingdom Parliament (8.A. Act); Kennedy and Schlosberg, op. cit., 
therefore assume wrongly that on the basis of Nadan v. The King {toed} A.O. 
491 the Union Parhament could not hefore the Statute of Westminster, 1931, 
restrict the right to ask for special leave. See also May, op. ctt, p. 949. 
The power given in s. 106 was, however, to '' limit” appeals and ths might 
have precluded complete abolition of such right of appeal before 1991. 

11 Appellate Division Act, 12 of 1920. 

13 Actmg judges could be appointed under s. 97 of the S.A. Act, but this often 

involved delay. 
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four. Objections were raised in Parliament to having an even 
number in a quorum, and it was suggested that a sixth judge be 
appointed and the quorum of five retained ?; others wanted a 
quorum of three.!* But the government of the day was for reasons 
of economy opposed to the appointment of a sixth judge, and in 
the end the quorum of four was adopted by Parliament with a 
proviso that if the court was equally divided the judgment of 
the court a quo would stand as the judgment of the Appellate 
Division. For appeals from cases heard by a single judge as well 
as certain special types of appeal !* the quorum remained three as 
before. 

As regards appeals to tbe Privy Council, these were never many 
in actual practice, partly because of the expense and delay involved, 
but mainly because the Judicial Committee itself had imposed a 
self-denying ordinance in the matter of appeals from the overseas 
possessions of the Crown." It had declared that it would give 
leave to appeal only in matters of dominant public importance or 
of a very substantial character,'* or involving far-reaching questions 
of law. In the case of South Africa, moreover, the Judicial 
Committee showed particular reluctance to entertain appeals on the 
ground that the United Kingdom Parliament in giving express 
power to the Union Parliament to restrict appeals to the Privy 
Council ?? had clearly indicated that the South African courts should 


13 This was et the request of the Johannesburg Bar. See Assembly Debates, 
1927, col. 204. 

14 Bee speech of Mr. Robinson, ibid., ool. 169. 

15 Administration of Justice Amendment Act, ll of 1997. The history of this 
Act in Parliament is of some interest. After encountering opposition to 
the proposal for a quoram of four, the Government during the Assembly 
debate agreed to retain the status . However, the Senate, in which the 
Government had a panne stared the Government's original proposal, and 
in the end ıt was adopted the House of Assembly. Bee Assembly Debates, 
1997, cols. 1590 et seq. Bovision was also made in the Act for the case 
W, a judge who had sat in the appeal died or became incapable of 
continuing 

16 For example, in criminal appeals and appeals from the Natal Native High 
Oourt: Act 11 of 1927, s. 2. 

17 Even before Union the number of appeals had been small. Thus Rose-Innes 
‘and Solomon (then judges in the Transvaal) in a memorandum to Sir Henry 
de Villiers dated Nov. 0, 1908, drafted for p ges of the National Conven- 
tion, pointed out that there had been only iive appeals ın the past sıx- 
and-a-half years from the Transvaal Supreme Court to the Privy Council. 
They stated that statistics for the other pre-Union colonies were not available. 
The writer is indebted to Professor L. M. Thompson for this information. 

18 See Prince v. Gagnon (1882) 8 App.Cas. 108, at p. 105. 

19 See Albright v. Hydro-Electrio Power Commission [1028] A.C. 107. In this 
Canadian application the Board refused leave in a matter involving the 
construction of the terms of æ contract, although a large sum of money was 
involved. x 

In criminal cases, appeals would only be considered, if by a disregard of 
the forms of legal process or by some violation of the principles of natural 
justice or otherwise, substantial injustice had been done. See Er p. Carew 
[1897] A.C. 719 amongst many cases, and R. v. Kalogeropoulos, 1945 A.D. 88. 

20 f. 108 of S.A. Ack 
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dispose of their own appeals.*! A further consideration that seemed 
to influence the Judicial Committee was the fact that the South 
African Constitution was unitary in character, and therefore pre- 
sumably did not need an outside arbiter on constitutional matters 
to the same extent that federal constitutions did.?? 

The existence of the appeal was a source of irritation to members 
of the Nationalist Party, and others, who regarded it as a symbol 
of colonial subordination to the United Kingdom,* and generally 
speaking also, the Appellate Division’s work and reputation were 

‘of such a high standard, that it came to be accepted in practice 
as the final court of appeal in the Union. Appeals to the Privy 
Council became increasingly infrequent.** In 1984, therefore, when 
leave to appeal was granted by the Privy Council in an ordinary 
matter, vis., the question of penalties in contract, considerable 
criticism was provoked in South Africa,** and in some circles a 
spasmodic agitation for abolishing the appeal to the Privy Council 
was re-kindled *” culminating in the introduction of a Private 


31 Whittaker v. Durban Corporation (1920) 86 T.L.R. 784; 196 L.T. 104. In 
this case special leave to appeal was refused in a matter that was described 
as '' raising essentially a local question.” 

33 Bee Hull v. McKenna [1926] I.R. 402. On the whole question of appeals 
to the Privy Council see Latham in Survey of British Commonwealth Affasrs, 
Vol. I, pp. 550-554; Wheare, The Statute of Westminster and Dominion 
Status (5th ed.), pp. 96-98. 

23 Boe Wheare, op. cit., pp. 87 et seg. for a discussion of this view. At about 
the tıme of the Imperial Conference, 1926, Mr. C. R. Swart (then a back- 
bencher, lately Minister of Justice) moved in the House of Assembly for 
abolition of appeals to the Pnvy Council, but the then Minister of Justice 
(Tielman Roos) resisted this on the ground that the whole matter was 

ending before the Conference on Dominion Legislation appomted by the 
penal Conference of 1926. (Assembly Debates, 1927, cols. 44-45, 909 
during debate on Act 11 of 1927 (see n. 15, supra).) 

34 For the years 1910 to 1922, the writer has fonnd six appeals from the A.D. 
in the Appeal Cases reports, but thereafter none till 1934. It hag not been 

ssible to check whether there were also unreported appeals. There are a 
ew cases in which the A.D. granted stay of execution of judgment pending 
appeal to the Privy Council, but actual appeals do not appear ave 
followed. See De Villiers v. Incorporated Law Society, 1081 A.D. 600; 
iz p. Hendrickz, 1984 A.D. 560. 

35 Pearl Assurance Co. v. Union Government [1984] A.C. 670; 1084 A.D. 560. 

26 A question was asked about the appeal m the House of Assembly in 1984, 
but the Minister of Justice (Gen. Smuts) declined to answer on the ground 
that the appeal was still pending (see Assembly Debates, 1985, col. 2089). 
In a debate in 1085 Gen. Smuts described the appeal as & departure from 
policy and & change of front by the Judicial Committee: Assembly Debates, 
1985, col. 2089. 

27 In 1085 during a debate on the General Law Amendment Bill, Mr. Swart 
once again raised the issue and introduced a motion to incorporate in the 
Bill a section peer a appeal (Assembly Debates, 1985, cols. 2088 


et en: Gen. Smuts of Justice) stated that the said Bill was not 
the place for such & provision (col. 2004), but that consideration would be 
given to the matter. 1986 Mr. Swart addressed a question to the Govern- 


ment whether it would introduce legislation to abolish the appeal. Gen. 
Smuts, while stating that he regarded it as an unsatisfactory form of appeal, 
was not prepared to introduce legislation, as he considered it to be a constitu- 
tional issue which would require considerable public support: Assembly 
Debates, 1987, col. 249. e. 
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Member's Bill in 1987,7* which, however, did not get very far. It 
was not until 1950,?? two years after the present Nationalist Govern- 
ment had been returned, that the appeal was finally ended *°; at 
this stage there was little opposition to the measure.?! The Appel- 
late Division thus became in law what it had virtually always been 
in praetice, the final court of appeal for all cases heard in the first 
instance in the Union.*? Coming as it did at this juncture, the 
abolition of the appeal had little effect on the importance and status 
of the Appellate Division, except that in the confliet with the 
Government that was to follow that court became the centre of the 
attack rather than the Privy Council One noteworthy side-effect 
was that, in 1954, the Appellate Division declared that as final 
court of appeal it had the power of departing from an erroneous 


28 Wheare, op. oit., p. 254. The Bill was introduced by Mr. Swart and although 
1t received some support from Government members, the Government for the 
reason stated by Gen. Smuts in the previous note refused to act on the 
Private Bill: Assembly Debates, 1987, cola. 225-228. 

During the debate it was stated by Colonel Reitz, then Min. of Agriculture, 
that there had been only three appeals to the Privy Council to fate since 
Union (Assembly Debates, 1987, col. 226; see also eare, op. cit., p. 97, 
n. 2). In 1850 the Manister of Justice put the number at ten (Senate 
Debates, 1950, col. 798), which seems idi nearer the mark. See n. 24, 
supra. 

29 The reaction in South Africa might have had some influence on the Judicial 
Committee. In 1988 it is reported to have refused leave to appeal in the 
case of Arderne, Thesen d Co. v. Cape Provincial Administration, 1087 A.D. 

499 (see aer Fai 1950, col. 926). Only one appeal has been found 
reported after 1084 to date in the Appeal Cases and p England Reports, 
and that was a Rhodesian case, Liquidator Rhodesia Metals, Ltd. v. Com- 
missioner of Tazes [1940] A.C. 774. The A.D. granted stay of execution 
pending appeal to the Privy Council in Min. of Interior v. Bechler, 1948 (8) 

.À. 456, but no actual appeal was found reported. See also R. v. Milne 
and Erleigh, 1951 (1) 8.A. 701, at pp. 880-882, where the A.D. refused stay 
of execution on the ground that it was not a case in which the P.C. would 
have granted special leave to appeal. Similarly, R. v. Lee, 1949 (1) B.A. 
1184, at p. 1140; Fismer v. Thornton, 1929 A.D. 17; R. v. Kassim, 1951 (1) 
8.A, 884 (A.D.). 

30 Privy Council Appeals Act, 16 of 1950. The Bill was introduced by Mr. 
C Swart as ster of Justice. 

31 The second, reading was passed with two votes against from Native repre- 
sentatives who favoured retention of the appeal because of the im dog 
dispute on the entrenched clauses. See particularly speech of Benator 
Brookes, Senate Debates, 1950, cols. 709-710. The Act was passed in 
accordance with the terms of s. 106 of the S.A. Act and the consent of the 
King was obtained. See Senate Debates, 1950, cols. 668—669. 

32 The Appellate Division at Union also took the place of the Cape Supreme 
Court regarding ap from the h Court of Southern Rhodesia (s. 108 
of S.A. Act, later replaced by esia Appeals Act, 18 of 1981). Such 
appeals were not affected by the Privy Council Appeals Act, 1950. The 
S. Rhodesian provisions regarding appeals to the Privy Council were similar 
to those of s. 106 of the 8.A. Act (Statute Law of S. Rhodesia, Ch. 10). 

As from July 1, 1955, however, appeals from Southern Rhodesia must be 
taken to the newly constituted Federal Supreme Court of Rhodesia and 
Nyasaland, and no longer to the Appellate Division in South Africa. The 
last reported appeal to the A.D. was heard on October 81, 1955: Estate 
Sanua v. The Master, High Court (S.R.), 1956 (1) 8.4. 168 (A.D.) Appeals 
from the Federal Supreme Court to the Privy Council are now regulated b 
the Federation of Rhodesia and Nyasaland (Constitution) Order in Council, 
1953, but with regard to appeals from 8. Rhodesia no change has been made 
(see Halsbury, Laws of England (8rd ed.), Vol. 5, p. 685). ^ er 
e p sd 
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decision of the Privy Council?? where previously it might have 
been bound in law.?* The court will, however, exercise the power 
with cireumspection, and decisions of the Privy Council will still be 
regarded with the very greatest respect and will have very great 
persuasive force.?^ 
Apart from such increases as are caused by a growing popwlation, e 

an expanding economy, and more and more legislation, there was 
not any extraordinary enlargement of the work and jurisdiction 
of the Appellate Division until 1948, and no increase in the number 
of judges took place. In 1948, however, the passage of the 
Criminal Procedure Amendment Act, 87 of 1948, conferred on the 
Appeal Court the function of & Court of Criminal Appeal by permit- 
ting appeals (after leave) on questions of fact in criminal cases— 
a reform which had long been overdue,?* and which had been 
strongly recommended by the Penal and Prison Reform Commission 
of 1947,?' as well as all branches of the legal profession. To assist 
the Appellate Division to cope with the added amount of work, it 
was provided in the Act that the number of judges of the court 
shall be in the discretion of the Governor-General;? It was 
announced by the Minister of Justice, however, that after 
consultation with the Chief Justice it had been decided that the 
appointment of one additional judge would be sufficient.?? With 


33 John Bell d Co., Lid. v. Esselen, 1954 (1) S.A. 147 (A.D.) at p. 164. Ii 
is interesting to note that at the instance of the Opposition during the debate 
on the Privy Council Appeals Act, the Minister of Justice moved an &mend- 
ment to the effect that the A.D. need no longer take cognisance of Privy 
Council decisions (Assembly Debates, 1950, cols. 972-978). The amendment 
was, however, rejected in the Senate (Senate Debates, 1950, col. 748) and 
the clause was dropped. 

34 The Appellate Division had previously considered itself bound to follow the 
Privy Council on questions of Roman-Dutch law and on questions of interpre- 
tations of statute even where the decision was given in an appeal from 
non-South African courts. See R. 8. Welsh (1950) 67 B.A.L.J., pp. 227-230. 
The decision which the Appellate Division refused to follow in John Bell's 
case was John v. Dodwell and Co., Ltd. [1918] A.C. 568, an appeal from 
Ceylon. w 

35 Per Centlivres O.J. in John Bell's case, at p. 154. Thus in mi the Appellate 
Division had followed the decision of the Privy Council in the Pearl Assurance 
case (vide supra, n. 25), despite the fact that that decision had gone contiary 
to the Appellate Division’s own decision in that case. See Tobacco Manufac- 
turers Committee v. Jacob Green and Sons, 1958 (8) S.A. 480 (A.D.) an 
den Heever, J.A., in his judgment in the Tobacco case strongly criticised the 
Pearl Assurance decision of the Privy Council as bemg contrary to Roman- 
Dutch law, but followed it reluctantly (at pp. 402—498). 

36 Indeed, in 19035, when the General Law Amendment Bill was sent to a Select 
Committee of the Assembly, that committee inserted some sections providing 
for such appeals in criminal cases. Although there was a considerable body 
of opinion in favour of these provisions, the Minister of Justice (Gen. Smuts) 
dropped the clauses on the ground of the increased load that would be thrown 
on the judicial machinery. He promised further consideration of the matter 
in a separate Bill. See Assembly Debates, 1935, cols. 1727, 1955-56; Report 
of the Penal and Prison Reform Commission, 1047, pp. 88-84. 

37 Penal Report, pp. 84-85. 

38 Act 87 of 1948, s. 1, amending s. 96 of the 8.A. Act which had provided for 
a Chief Justice and four judges of appeal. 

39 Assembly Debates, 1948, col. 95. The Act relieved the Appellate Division 

<a of criminal appeals from the Natal Native High Court® Such appeals were 

- 
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such a sixth judge, it would also become possible for the Appellate 
Division to sit in two divisions to deal with appeals in which the 
quorum required was three, and thus to dispose of its work much 
more expeditiously.* For several years thereafter the Appellate 
Division carried on with six judges sitting in two divisions where 
necessary and possible, but as often also in one division of five 
judges. No request was made from any source for the appoint- 
ment of more judges of appeals,*? even though after 1948 there was 
a considerable increase in the scope of the Appellate Division’s 
duties. It was really the subsequent decision of the Appellate 
Division in the Vote case ** on the binding force of the entrenched 
clauses of the South Africa Act, and the Government's dislike of 
that decision, which eventually led to a large-scale change in the 
composition and status of the Appellate Division.*^ 


II. Junicin Revæw 


The nature and merits of the judgment in the Vote case and of 
certain ancillary doctrines such as parliamentary sovereignty have 
been sufficiently argued ** to dispense with discussion here, but 


now to be made io the Natal Provincial Division except in the case of 
death sentences when the appeal was direct to the Appellate Division. There 
was a further appeal from the N.P.D. to the A.D. (ss. 8 and 6). 

40 Assembly Debates, 1948, cols. 05-96. 

41 For example, in 1958 out of 65 reported appeals 33 were heard by three judges, 
and 82 by five judges. In 1954 the figures were 28 and 89 respectively, in 
1955 they were 39 and 36 respectively. 

42 In the debate on the Appellate Division Quorum Bull, 1955, the then leader 
of the Opposition (Mr. Strauss) stated that the work of the Appellate Division 
was not in arrear to the slightest extent, and that the Chief Justice had not 
asked for additional judges nor had he been consulted about enlarging the 
Appellate Division: Assembly Debates, 1955, col. 4488. This statement was 
never contradicted by the Government. 

43 Criminal &ppesls increased appreciably. According to figures kindly supplied 
by the Registrar of the A.D. there were 84 in 1946, 29 in 1947, 49 in 1948, 
59 in 1951, 78 in 1952, 79 in 1958 and 88 in 1954. These figures represent 
opl the actual appeals heard in criminal cases, and do not include appli 
tions for gnecial leave to appeal which may be made to a single Judge of 
Appeal where leave is refused by the court a quo. In addition, by Act 13 
of 1954 the Natal Native High Court was abolished and its jurisdiction 
iransferred to the Natal Provincial Division. All appeals therefore went 
direct from the N.P.D. to the A.D., thus eliminating the N.P.D. as an 
intermediate appeal court. Bee n. 89, supra. 

44 Harns v. Minister of the Interior, 1952 (a B.A. 498 (A.D.). 

45 Bee III below. 

46 Generally in support of the judgment see C. P. Joubert, '' Die Gebondenheid 
van die Boewereine Wetgewer aan die Reg," ın (1959) 1b Tydskrif vir Heden- 
daagse Romeins-Hollandse Reg, pp. 7-59; Beinart, ‘‘ Sovereignty and the Law," 
ibid., pp. 101-184; Cowen, ''Legislature and Judiciary " in (1962) 15 M.L.R. 

. 989-996 and (1958) 16 tbid., pp. 278-998; Wheare, Statute of Westminster 
Poth ed.), App. VIII; Kahn, Annual Survey of S.A. Law, 1952, pp. 1-28; 
Griswold, (1059) 65 Harvard Law Review, pp. 1860 et seq.; D. I. le Roux, 
(1955) 18 Tydskrif, pp. 284-208. Contra H. Verloren van Themaat, (1958) 16 
Tydskrif, pp. 57-00; J. P. Verloren van Themaat, Staatsreg, pp. 442 et "o 
oWhinney (apa) 80 Canadian Bar Review, pp. T12 et seq., though the 
latter maintains that the court may have su ed in creating fundamental 
law for the Union. For a chronicle of the events involved in the Vote case 
see May, op. ort.,*pp. 50 et seq.; Kahn, loo. oit. 
. - pd e - 
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incidental to, and implicit in, that decision was the acceptance of 
the power of judicial review of Acts of the South African Parlia- 
ment. This, usually described as the testing right in South Africa, 
has not received quite the same attention from legal writers, and 
will be considered here, particularly as it was much bandied about 
during the constitutional crisis, and has been affected by the 4egisla- 
tion following on the enlargement of the Senate and of the Appeal 
Court." In a previous paper, the present writer has emphasised 
that the question of the testing right is one of jurisdiction and 
should not be confused with questions of substantive law flowing 
from the theories of parliamentary sovereignty, parliamentary 
privilege, et alia.“* 

The existence of a testing right has been strenuously denied by 
some both before and after the Vote case on various grounds which 
have not always been kept distinct nor clearly formulated.* But 
this power had been exercised by the South African courts on a 
previous occasion ^ and the gravamen of the criticisms is really 
that the court had lost such power after the enactment of the 
Statute of Westminster," not only as result of the achievement of 


47 South Atrica Amendment Act, 9 of 1950. See III below. 

48 '' Parliament and the Courts " in Butterworths S.A. Law Review, 1954, p. 185. 
In this paper the writer attempted to cover all aspects of judicial review in 
the United Kingdom and in South Africa, and he must be forgiven frequent 
reference to it ın the present article. 

19 The nature and limits of these grounds are examined in '' Parliament and the 
Courts.” 

50 R. v. Ndobe, 1980 A.D. 484. 

51 One of the grounds on which the testing right has been denied had nothin 
to do with the changes brought about by the Statute of Westminster an 
could not be affected by ıt. Thus, for example, in 1820 when there was 
some doubt as to the exact date of dissolution of the first Senate of the 
Union which had been constituted for ten by s. 24 of the S.A. Act, 
& Bill was introduced to settle this date. But as s. 24 could not be altered 
by Parliament before expiration of the ten years (s. 152), it was argued that 
the Act would be held mvalid by the courts. The President of tha Senate 
ruled that no court in the Union had any right to pronounce on the Matter 
even if the Benate had been wrongly constituted, and that Patliament salone 
had the right to decide on the validi of the legislation. The main reason 
given for his ruling was that the S.A. Act did not expressly constitute the 
courts ss the authority to interpret the Constitution (see, however, n. 68, 
infra). The Speaker of the Assembly had given a similar ruling (see type- 
written reports of Senate Debates, 1990. Vol. I, pp. 208-204). At this stage 
there was no claim that the 8.À. Parliament was sovereign, or that it was 
an exact replica of the British Parliament, nor was the efficacy of s. 152 
doubted. e ruling could therefore only have been due to the influence of 
Continental doctrine referred to in the text (see n. 55, infra). 

This Bill, which became the Constitution of the Senate Act, 9 of 1990, 
was never challenged in the courts. The doubt was whether the Senate 
expired ten years after the date of the coming into force of the S8 A. Act 
(May 81) or after the date of the coming into being of the first Senate 
(October 81). The Act declared October 81 to be the date, and this legislation 
seemed to be within the terms of s. 152. As Gen. Smuts pointed out in 
the debate, if October 81 was the correct date then the law had not been 
altered. If May 81 was the correct date, then the ten-year period had elapsed 
and the legislation was competent in terms of s. 152 (see reports mentioned 
in this note, pp. 204-206). . 

> ww o . 
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sovereignty," but also on the assumption that the South African 
Parliament became an exact replica of the British Parliament as 
regards its essential composition 5? and attributes.“ The argument 
was, however, also considerably flavoured with the doctrine found 
in some Continental countries that the constitution is a matter of 
publice law, a matter of political agreement, from which the 
judiciary is excluded altogether.5^ Unfortunately in the Vote case 
the Appellate Division did not deal fully with the question of the 
testing right, contenting itself with relying on R. v. Ndobe** and 
saying that the court was competent to inquire whether an Act of 
Parliament has been validly passed. ** To hold otherwise would 


53 This was the main standpoint of the court in Ndlwana v. Hofmeyr, 1987 
A.D. 229, which denied jurisdiction on this und, coupled in a rather 
confused way with the enrolled Bul rule. On chess points the judgment was 
overruled in the Vote case. Bee ‘‘ Parliament and the Courts." The Govern- 
ment had, however, taken its stand on Ndiwana's case and continued to do 
so after the Vote case. 

53 This assumption was described as a fallacy in the Vote case, at p. 464. 

54 For example, that Parliament 1s the Highest Court of the Realm and that 
this fact excluded the jurisdiction of the courts. This argument is dealt with 
in “‘ Parhament and the Courts," pp. 154-157. More recently Prof. J. P. 
Verloren van Themaat in his textbook, Staatsreg, pp. 459-461 reasserted 
this view that the S.A. Parliament, like the U.K. Parliament, is still such 
& High Court. He relies particularly on the case of Tole v. Director of 
Prisons, 1914 T.P.D. 20, which has been overlooked by other writers. In 
this case actions were brought for dameges for, and release from, imprison- 
ment, imposed during a period of martial law in South Africa. At the time 
an Indemnity Bill was pending before Parliament. Wessels J. stated that 
the matters before him were “sub judice before the highest court of this 
land, that is, our Parhament . .. If Parliament passes an Act of Indemnity 
and deals with these matters . . . any order we might make today would 
be futile and the court would have unnecessarily expressed an academic 
opinion ’’ (at p. 28). Later: ''I think it would be improper on our part 
to deal with the matter today, even though we have power to do so" 
(italics supplied). He postponed the applications sins die. Mason J. agreed 
but held that those in custody should be released on bail; he did not mention 
the words ‘‘ High Court." Bristowe J. said the court had a discretion 
whether it would exercise its powers or whether it would stay its hand, 
describing postponement ''as a matter of courtesy from a lower to a higher 
fupra (a& p. 26). There is, however, nothing in this case to indicate 
that the jugisdiction of the courts would be excluded. It is a class of case 
in which, as pointed out by the present writer in '' Parliament and the Courts "’ 
(pp. 140-142), it would for reasons of public policy be improper for a court 
to prejudice what is being done in Parliament, A question of jurisdiction 
is not involved, and the fact that two of the judges referred to Parliament 
as a High Court or a superior tribunal is just a courteous and traditional, 
though anachronistic, form of speech (see '' Parliament and the Courts," pp. 156— 
157). Indeed, the court declared that it had jurisdiction but would for the 
sake of courtesy and expediency postpone the actions. In an earlier similar 
case, The Queen v. Bekker (1900) 17 S.C. at p. 857, Solomon J. stated the 
law more correctly and more m: “ To the authority of an Act of 
Parlament the court must of course submit without question; but in my opinion 
nothing less than an Act of Parliament can take away from the Supreme 
Court the right or relieve it of its duty to decide whether an act is justifiable 
or not," though admitting that ‘‘It was right and proper that the court 
should stay its hand for the present pending the decision of Parliament 
upon this question '' (at p 002): 

55 See, for example, Mr. meman, Joint Sitting Debates, 1956, cols. 820-822, 
and n. 51, supra. This aspect is also dealt with in ‘‘ Parliament and the 
Courts," pp. 157-164, and Cowen (1953) 16 M.L.R., pp. 288-284. 

e. 


55 1980 A.D, 484. » p 
© 
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mean that courts of law would be powerless to protect the rights 
of individuals which were specially protected in the Constitution 
of this country.” 5 In the High Court case this assumption was, 
however, elaborated to a greater extent."* 

The first serious threat to the position of the Appellate Division 
and the testing right came with the High Court of Parliamegt Act, 
85 of 1052. The Government, unwilling to accept the decision in 
the Vote case as the final word, passed with simple majorities in 
each House an Act creating a High Court of Parliament, of which 
every member of the Assembly and of the Senate was to be a 
member. This ** High Court’? was declared to be a court of law 
by the Act and was given power to review any judgment of the 
Appellate Division which had declared invalid any Act of Parlia- 
ment. The case for review would first be heard by a judicial 
committee consisting of ten members which would report to the full 
* High Court.” This High Court proceeded to review the 
decision in the Vote case. Only Government members of Parliament 
attended the sitting of the judicial committee *^ and the High Court 
of Parliament; Opposition members boycotted the proceedings, and 
there was no appearance by or on behalf of the Coloured voters. 
The High Court of Parliament ruled that the entrenched sections 
of the South Africa Act were no longer binding and that the 
decision of the Appellate Division in the Vote case was wrong. 
In the meantime the validity of the High Court of Parliament Act 
had been challenged in the courts. The Cape Provincial Division 
unanimously held the Act to be invalid, and this decision was 
affirmed by the Appellate Division.*t Each of the five Judges of 
Appeal gave a separate judgment leading to the same result along 
paths which were not very divergent. All five stated as a first 
proposition that the testing right of the courts was implicit in the 
South African Constitution unless otherwise provided in terms of 
the Constitution, elaborating more fully on this point than was 
done in the Vote case. Thus Centlivres C.J.: “A ed cds 
might provide for an entrenchment which cannot be,enforced by 
courts of law (e.g., the Swiss Constitution, see Bryce’s American 
Commonwealth (8rd ed.) p. 260) but this is not what our Constitu- 
tion prescribes. In our Constitution the entrenchment is effected 
by applying the sanction which can only be applied by courts of 
law.’? °? And again: ‘* There can to my mind be no doubt that 
the authors of the Constitution intended that those rights should 
be enforceable by courts of law. They could never have intended 


57 At p. 470. 

58 Vids infra. 

59 For a fuller description of the details of the High Court of Parliament and 
its proceedings seo May, op. cit., pp. 57-60; Kahn, Annual Survey of S.A. 
Law, 1959, pp. 9-14. For the political events attendant thereon see May, 
op. cit., pp. 61-62. 

60 Four Opposition members hed been nominated to this committee. 

61 Minister of the Interior v. Harris, 1952 (4) 8.A. 769 (A.D.). 

63 At P 780, thus rightly rejecting the argument based oneContinental example. 
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. to confer a right without a remedy." * As a second proposition, 
it followed from this that as the testing right was also implicit in 
the entrenched sections, such implied jurisdiction could only be 
removed or impaired in conformity with those clauses; in other 
words, that the testing right of the courts is itself entrenched as 
a judieial safeguard in all matters falling within the scope of the 
entrenched clauses. In terms of those clauses the testing right of 
the courts could only be excluded or transferred to another body 
by both Houses of Parliament sitting together and passing an Act 
with & two-thirds majority of its members as required by the 
clauses. At the same time, all five judges conceded as a third 
proposition that Parliament, sitting bicamerally, may, in terms of 
the powers given it by the South Africa Act to legislate with regard 
to the courts, amend the constitution of the judiciary which is to 
pronounce on the validity and applicability of the entrenched 
sections, subject, however, to the limitation which follows by 
necessary inference from the second proposition that *'it must be 
a court.” 9* 

It was agreed by all the judges that the High Court of Parlia- 
ment as constituted was not by any standards such a court as 
was intended by the Constitution. It was simply Parliament 
functioning under another name or under a thin disguise, and it had 
none of the characteristics of the type of court envisaged.*" 


63 At pp. 780-781. See in similar terms Schreiner J.A., at p. 787, and 
Hoexter J.A., at p. 794. “Parliament and the Courts," p. 164. In that article 
it was argued by me that in British orientated constitutions, the courts 
always are by implication the arbiters of the constitution, unless they are 
expressly excluded 1n terms of the Constitution (see pp. 160—108). 

64 Per Van den Heever J.A. at p. 799. With regard to matters relating to 
those parts of the constitution which fall outside the scope of the entrenched 
clauses, presumably Parbament sitting bicamerally may alter the nature of 
the courts as it leads and even abolish them, or substitute a High Court 
of Parliament (thus Schreiner J.A. in the Senate Act case (Collins v. Minister 
of the Interior, 1957 (1) B.A. 562 (A.D.)), at pp. 680-581). It would also 
saare to follow that Parliament sitting unicamerally in terms of the entrenched 
clauses cagnot remove the judicial safeguard with respect to matters which 
require bicameral assembly. See Beinart, Tydskrif, Vol. 15 (1952), p. 119, 
where ıt is contended that the bicameral process is imperative in matters 
falling outside the entrenched sections; and see III, below. Parliament 
acting in terms of the entrenched clauses may, however, alter the nature of 
the courts or eliminate them with respect to questions arising under these 
clauses. This was done by the S.A. Amendment Act of 1956, s. 2 (see IIT 
infra). 

$5 Thus Van den Heever J.A. at p. 703: ''Where . . . the constituent 
individuals of that legislative body functioning in a different manner are 
appointed as a final Court of Appeal to determine whether they had acted 
lawfully or otherwise, their newly-acquired capacity and fanctions cannot by 
any standard be said to be judicial.” Certain subsidiary grounds were 
mentioned by some of the judges such as that the Act gave to the Government 
only, and not to the individual affected, a night to appeal to the '' High 
Court," and thus deprived the individual of the testing right (per Centlivres 
O.J. and Hoexter J.A.), and further that it only allowed an appeal where a 
statute had been declared invalid by the Appellate Division, not where 
it had been declared valid (per Greenberg TAN But even if these 
provisions had not been included in the High Court Act, it is submitted 
the Act would still have been invalid. They assist, but do not derogate 
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Several of the judges also expressed opinions as to the type of 
court contemplated by the Constitution. Strictly speaking, these 
opinions were obiter and furthermore there was no general agree- 
ment amongst them.*^ In an attempt to sum up the general trend 
of the different opinions the present writer has submitted that the 
least type of court envisaged for the purpose of constitgtional 
review under the South African Constitution was a court with 
legally qualified judges of standing, unbiased and manifestly with- 
out interest in the matter before them, secure of tenure and of 
salary," free to decide the law and manifestly likely to do so, 
to which court access by aggrieved persons would be freely 
permitted.** 

The High Court case, therefore, not only strongly reaffirmed 
the testing right of the courts but treated it as an additional, if 
not the only adequate, protection of the rights safeguarded by the 
Constitution.*? 


III. Recenr LEGISLATION AND ITS AFTERMATH 


The first step in reply to the High Court judgment came after the 
general election of April, 1958, which had failed to give the Govern- 
ment the two-thirds majority required for purposes of the 


from, the central proposition set out in the text above. Indeed, this point 
was emphasised by mer J.A. in his dissenting opinion in the Senate 
Act case, at p. 681. 

A wider ground, not relevant here, for invalidating the High Court Act 
seems to have been stated by Centlivres C.J. at E 780, vis., that the 
entrenched sections guaranteed certam rights, and Parliament acting bicamer- 
ally could not pass any Act the effect of which would be to render nugatory 
the rights entrenched in the Constitution. See Kahn, Annual Survey of 8.4. 
Law, 1952, p. 15; Van Themaat, Staatsreg, p. 461. This point, however, 
received short shrift from Centlivres C.J. in the Senate Act case (see pp. 568- 
569 of that report), though it was approved by Schreiner J.A. who regarded 
it as sufficient that the High Court Act made the constitutional guarantees 
of the entrenched sections incomparably "weaker: ''In theory the High Court 
of Parliament might have upheld the court's decision in the earlier case but 
there was a substantial degree of improbability that this would happey nor 
did it "" (at p. 580). A 

¢¢ The opinions are set out in ‘‘ Parliament and the Courts," at pp. 177-179. 

$T As laid down in ss. 100—102 of the S.A. Act. 

68 ' Parliament and the Courts," p. 180. Schreiner J.A. set his sights rather 
higher than this. According to him the ''protective judicial system implicit 
in s. 152 . . . is the Supreme Court of South Africa, based as it is on the 
Supreme Court of the four colonies at the time of Union, with the Appellate 
Division set up at its aper" (at E£ 789). He pointed out that any tribunal 
to which the title of court could not be denied, would not do, e.g., the 
magistrate’s court of any named 8.A. town or city (at p. 788). But such 
a court in any event does not have security of tenure and of emoluments. 
Van den Heever J.A., again, set the test much lower. See '' Parliament and 
the Courts,” at p. 178; High Court case, at p. 792. 

*9 The correotness of the judgment in the High Court case has not been serious 

uestioned. Prof. van Themaat ın Staatsreg, pp. 469—463, defends the mg 

art of Parliament both as a legally valid and morally justifiable institution, 
mainly on the basis that the S.A. Parliament, like the U.K. Parlament, 
has always been and still is a High Court which alone can decide the 
validity of Acts of Parliament to the exclusion of the courts. But if the 

8.4. Parhament is a High Court, why was it necessary for an Aot of 

Parliament to say so? . 

e 
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entrenched clauses. The Government first convened a joint sitting 
of both Houses in the hope that with the help of some Opposition 
members, it might get the necessary number of votes, the Prime 
Minister, Dr. Malan, appealing for a free vote without party 
Whips.” To this joint sitting the Government submitted a Bill ™ 
which get out to repeal the clause entrenching the Coloured vote "* 
entirely and to revalidate the Separate Representation of Voters 
Act of 1951 which had been declared invalid by the Appellate 
Division. The Bill also purported to take away the testing right 
of the court in certain matters. When this Bill failed to get the 
requisite two-thirds majority vote, the Government later introduced 
another-Bill'* which sought to divide the Appellate Division into 
two sections, a Court of Civil and Criminal Appeal consisting of 
the Chief Justice and the existing judges of appeal, and a Court 
of Constitutional Appeal, consisting of a president and four judges, 
all of whom might be acting judges.'5 The Court of Constitutional 
Appeal alone would have power to sit in appeals involving the valid- 
ity of any Act of Parliament or of a Provincial Ordinance.”* The Bill 
was accorded a first reading but was not proceeded with. Instead a 
second joint sitting was convened shortly afterwards to approve a 
Bill” which sought only to remove the Coloured voters from the 
common roll validating the Separate Representation Act of 1951, 
but leaving the entrenched sections including section 85 intact.7* 
This Bill was referred to a Joint Select Committee, but at the 
subsequent third reading in 1954 the Bill still failed to obtain 
the necessary two-thirds majority. The Constitution Court Bill 
was, however, not revived and May ascribes this to “ a remarkable 
concession to constitutionalism ”° on the part of Dr. Malan.” 
There was a change of Prime Minister at the end of 1954, Dr. 


79 Bee May, op. cit., pp. 68-69. 

71 Entitled the South Africa Act Amendment Bill. 

73 8. Boat the 8.A. Act read with s. 152. 

73 For further „details see May, op. cit., pp. 68-69; Kahn, Annual Survey of 
S.A. Law, 1958, pp. 1-9. 

74 Entitled the Appellate Division Bill. 

T5 Bee Assembly Debates, 1955, cols. 4480-4440. 

T6 For fuller details see Kahn, Annual Survey of S.A. Law, 1958, pp. 2-4. 

17 Entitled the Separate Representation of Voters Act Validation and Amendment 
Bill. 

78 May, op. cit., pp. 68-70. The reason for this second joint mtting was the 
hope on the part of Dr. Malan that a split in the main Opposition Farty, 
the United Party, would bring him sufficient votes to achieve two-thirds 
mäjority; A dissident group of six members of the United Party, denm 
opposed to changing the Constitution, were prepared to agree to placing the 

loured voters on a separate roll, and actually voted for the Government 
in this joint sitting, but the total was still nine short of a two-thirds 
majority. The dissident group later formed itself into a new party, the 
Conservative Party. See May, op. cit., p. 70; Joint Sitting Debates, 1953, 
p. 25. This party is now extinct, some of ita members have crossed over 
to the Nationalists, others have retired from politics; two sought election as 
Independents at the 1058 General Election but were not elected. 

79 Op. cit., p. 70. a 
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Malan retiring from political life,*° and being succeeded by Mr. 
J. G. Strijdom. During the ensuing session of Parliament the 
Government decided to increase the number of Judges of Appeal 
from six to eleven, and acting in terms of the power given by 
section 1 of the Criminal Procedure Amendment Act of 1948,*! the 
Governor-General nominated five new judges to take office on 
October 1, 1955. Two of these were Judges-President of the Pro- 
vincial Divisions, and the other three were fairly senior judges.*? 
These appointments were followed by the enactment by Parliament, 
acting bicamerally, of the Appellate Division Quorum Act, 27 of 
1955. This Act amended section 110 of the South Africa Act 
and laid down that in all ordinary appeals the quorum of judges 
for the Appellate Division would be five ** and that in cases where 
the validity of an Act of Parliament ** was in question, the quorum 
would be eleven. It was further provided that if during the hearing 
of any appeal the number of judges fell below the quorum through 
the death, incapacity or retirement of a judge, the appeal should 
continue before the remaining judges and the judgment of three 
(in case of a quorum of five) and six (in case of a quorum of eleven) 
should constitute the judgment of the court. When introducing 
this Act, the Minister of Justice (Mr. Swart) gave as the main 
reasons the fact that the existing quorum of four was undesirable 
in that it might lead to equal division of opinion and thus uphold 
the decision of the court a quo,** and that the alternative quorum 
of three was too small." The motive for the quorum of eleven 
was stated to be a desire for legal certainty as regards the powers 
of Parliament caused by the divergence between Ndlwana v. 
Hofmeyr and the Vote case, and that this could only be achieved 
by a larger court than that which decided on these matters in the 
past. The Opposition attacked the measure as an attempt to 
circumvent the decision in the Vote case, and as casting a reflection 


80 The main reason for his retirement was his advanced ago, but it appears 
that it was also a move by him in order to make way for Mr. N. C. ẸJayenga, 
his own choice as successor. The Nationslst Party caucus, however, flected 
Mr. Stnjdom. 

81 Vide supra, I. 

53 Several more senior judges were, however, passed over (May, op. cit., p. 79). 
In the meantime also Greenberg J.A., who was one of the Judges in the Vote 
case and in the High Court case, had reached retiring &ge, his place being 
taken by Steyn J.A. There were, therefore, six new judges of appeal as 
compared with the five existing ones. 

83 This provision did away entirely with the previous rule which allowed & 
quorum of three in certain cases. See I, above. 

54 Act of Parliament is stated to include ''any instrument which purports to 

be and has been assented to by the Governor-General as such an Act " (s. 110 

(D of the B.A. Act as amended by this Act). 

85 all other cases the appeal would have to start afresh. 

88 Bee I, above. The present writer has come across very few cases in the 
Reports where the Appellate Division sat with a panel of four; nearly always 
ihe panel was five except in those appesls where a quorum of three was 
permissible. 

87 Assembly Debates, cols. 4425-4427; May, op. cit., pp. 72-78. In the case 

of the Criminal Procedure Act, 1948, the Minister was not, however, worried 

about the quorums of four and three. See I, supra. . 
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on the existing court. The Act would not do much to expedite 
the work of the Appellate Division. The court would still be able 
in ordinary appeals to sit in two sections only, now of five judges 
instead of three as before, but on the other hand it could now do 
so in all cases, whereas previously it could only do so in those 
e Cases Where the quorum was three. There had, however, been no 

dissatisfaction "with the decisions delivered by the former panels 
of three judges nor had there been any serious complaints about 
delays in hearing appeals. 

The legal validity of the Appellate Division Quorum Act has 
not been challenged in the courts. The only provision, of course, 
that could possibly be impugned was the new quorum of eleven, 
for thereby Parliament had created bicamerally a new entity to 
declare on the validity of the entrenched clauses. On the basis of 
the High Court case judgments it would have been difficult to find 
a ground of invalidity, and this was no doubt the consideration 
which weighed with those who later contested the validity of the 
legislation that followed in the wake of the Quorum Act. The 
judges in the High Court case had declared that Parliament acting 
bicamerally could remodel the judiciary for the purpose of inter- 
preting the applicability and validity of the entrenched clauses, 
as long as in the end result it was still a court. It would have 
been virtually impossible to contend that the Appellate Division 
as reformed was not a court in terms of the requirements ** enun- 
ciated by most of the judges. Even the judgment of Schreiner J.A., 
who stated that the type of court implieit in the entrenched 
clauses and contemplated by the framers of the Constitution was 
the existing Supreme Court of South Africa with the Appellate 
Division set up at the apex, would probably not have availed. 
Nor could the quorum be attacked on the alternative ground later 
elaborated by Schreiner J.A. in the Senate Act case that there was 
a substantial degree of probability that the guarantee of the 
entrenghed section was made incomparably weaker. An increase 
in the existing courts of the number of ** judges trained in the law 
who are outside party politics and have no personal interest in 
the cases before them,” to use Schreiner J.A.’s own words,” would 
appear to be permissible under his rulings. It does, however, 
appear to the present writer that there is a ground, slightly different 
from that in the High Court case, on which the provision of the 
quorum of eleven in matters affecting the entrenched clauses might 
have been regarded as invalid. In the British type of constitution, 
if the constitution is silent or doubtful on the point, the natural 
presumption is that the interpretation and application of all law 
automatically falls within the jurisdiction of the ordinary courts, 


88 For these see TI, supra. 
89 See n. 65, supra, in fine. 
80 High Court case, af p. 789. 
Vor. 21 48 e 
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not of special courts.?! Accordingly, the protective judicial 
machinery envisaged under the entrenched clauses is the ordinary 
courts of the land. The applicability of these clauses must there- 
fore be subject to review by the same courts as those which pro- 
nounce on ordinary matters and allows of no differentiation based 
on subject-matter. A special quorum for matters touchjng the 
entrenched clauses different from that required for ordinary cases 
is impliedly prohibited by the entrenched clauses.°? The quorum 
can be increased or diminished and provision can be made for 
different quorums as long as there is no differentiation based on 
subject-matter.°* Only by legislation in terms of section 152, 
therefore, and not by ordinary bicameral legislation, could a special 
and separate quorum be established for purposes of adjudicating 
on matters affected by the entrenched clauses.** 

The reconstituted Appellate Division, as events turned out, was 
not asked to reconsider the judgments given in the Vote case and 
in the High Court case. The Government, possibly feeling that the 
Appeal Court would still consider itself bound by the two previous 
decisions,?*5 followed a different course. The Senate was reconsti- 
tuted in such a way that the Government would at a joint sitting 
of both Houses of Parliament have a two-thirds majority of the 
total membership of both Houses.” In the following year, the 
South Africa Amendment Act, 9 of 1956, was passed at such a 
joint sitting. This Act considerably amended the entrenched 
clauses and placed the Coloured voters on a separate roll." It 


91 See '" Parliament and the Courts," E 159. 

92 This argument would, of course, have been heard by the Appellate Division 
as constituted before the Quorum Act, that is, with a quorum of five. 

83 In other words, the quorum could have been made eleven or less for all 
cases, but not a special quorum for matters involving the entrenched 
clauses. On similar grounds the Court of Constitutional Appeal contemplated 
in 1968 would have been ilegal for purposes of deciding on the applicabilty 
of the entrenched clauses. It is important to note that Schreiner J.A. in the 
High Court case stated that the Jand of court contemplated by the entrenched 
clauses is one whose jurisdiction is general as to subject-matter (atẹ p, 789). 

94 May, op. oit., p. xiu, argues that because of the background ang circumstances 
uida which the Quorum Act was introduced, the new judges, and probably 
the old judges as well, could have been requested to recuse themselves, This 
point is, m my opinion; without substance. Cf. R. v. Milne and Erleigh, 
1951 (1) 8.A. 1 (A.D.). 

95 During the subsequent hearing in the Senate Aot case before the panel of 
eleven, counsel for the Government did actually start by questioning the 
correctness of the decision in the Vote case. One of the newly appointed 
judges then announced that he and some of his colleagues had accepted 
appointment on the understanding that the two decisions would not be 
ahallenged: After consultation with his clients, counsel for the Government 
abandoned this part of his argument. 

®6 Senate Act, 1955. The reconstituted Senate gave the Natonalist Government 
77 Senators on its side. (For method of reconstitution, see my article, (1957) 
20 M.L.R., at pp. 559-560, especially n. 85.) With this number together 
with 94 votes in the House of Assembly, the Government could now count 
on a vote of 171 out of a total of 248 at a joint sitting (Senate 80, Assembly 
159). Thus the Government had five more than two-thirds (166). See May, 

. cit., pp. 14-15; Senate Act case, p. 568. 
97 This Act was substantially a re-enactment of the Bill brought before the first 
jomt sitting in 1953. See n. 71, supra. . 
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was the combined effect of these two Acts which was challenged 
before the courts. The appeal in the case was heard before the 
Appellate Division sitting with a panel of eleven. In the final 
outcome, the court ruled by a majority of ten to one (Schreiner 
J.A. dissenting) that both Acts were not legally precluded by the 
entrenehed clauses. In the ten who decided in favour of such 
validity there were two judges (Centlivres C.J. and Hoexter J.A.) 
who had sat in the Vote and High Court cases, and one (Fagan 
J.A., now Chief Justice) who was a member of the court at the 
time but did not sit.?* 

The South Africa Amendment Act of 1956 repealed only the 
entrenched sections relating to the franchise °° and left section 187, 
the clause which entrenched the equality of the two official 
languages, together with that part of section 152 affecting it, intact. 
But in eliminating the franchise entrenchment, the Act at the same 
time attempted to assail the scope of judicial review of statutes. 
Section 2 states in general terms: 

** No court of law shall be competent to enquire into or to pro- 
nounce upon the validity of any law passed by Parliament! other 
than a law which alters or repeals or purports to alter or repeal 
the provisions of section 187 or 152 of the South Africa Act, 1909.” 

This section shows firstly that the Government now recognised 
and accepted the testing right and its entrenchment, as laid down 
in the High Court case, in the limited sphere of section 187, but 
it must not be forgotten that this entrenchment has no longer the 
value it was given in the High Court case, because as a result of 
the Senate Act decision Parliament can always circumvent any 
entrenchment in the South Africa Act by enlarging the Senate or 
possibly even the Assembly by bicameral Act and thus providing 
the necessary two-thirds majority. No doubt the Government’s 
further intention in enacting section 2 was to do away with judicial 
review ‘of statutes in all other respects. As the entrenchment 
rela&inf to the franchise had already been removed by the Act, 
the abolitiof of the testing right in that sphere is really a super- 
fluity, and it may even be asked whether section 2 as it stands 
achieved much more. Outside of the entrenched clauses the fields 
in which before the 1956 Act the courts could possibly question 
an Act of Parliament were those where both Houses had not 
assented to the Act; where an Act was passed without the necessary 
quorum or majority; where any constituent element which passed 
the Act was not properly constituted ^; where Parliament had 


8 Of the remaining two judges who had sat in the Vote and High Court cases, 
Greenberg J.A. had reached the age of retirement, and Van den Heever J.A. 
died in January, 1956. 

99 B. 95 and parts of s. 152 of the 8.A. Act. 

1 Italics supplied. 

2 Bee Coertze, (1041) 5 Tydskrif, p. 51, who points to the fact that the assent 
to an Act by an improperly ae Governor-General would invalidate 
that Act. Bee aleo*Beinart, (1952) 15 Tydskrif, pp. 118-114. 
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failed to follow the procedures laid down by the South Africa Act °; 
or where Parliament had not observed the manner and form of 
legislation laid down by Parliament itself.‘ There is, of course, 
considerable difference of opinion as to whether statutes can be 
questioned by the courts on any of the grounds stated, but for 
present purposes it will be assumed that they can." e 

Now, for matters falling under entrenched section 187, the Act 
leaves the above points, in so far as they may be applicable, 
unimpaired. In all other matters requiring bicameral legislation, 
it may well be argued that the testing right can only be taken away 
by legislation in bicameral assembly, whereas Act 9 of 1956 which 
purports to do so was enacted in unicameral assembly. Just as 
Parliament acting bicamerally could not deprive the entrenched 
sections of their judicial protection, so Parliament sitting uni- 
camerally cannot remove the judicial safeguard in respect of 
matters that require bicameral legislation. For this proposition 
strong reliance can be placed on the judgment in the Vote case. 
Centlivres C.J. said: ‘It is implicit in that Act [the South Africa 
Act] that Parliament must function bicamerally save in the cases 
excepted by sections 85, 68 and 152." 7 


* For example, that money Bills must originate in the Assembly and that the 
Senate may not amend a money Bill (s. 60 of S.A. Act) and similar pro- 
visions. See ''Parliament and the Courts,” pp. 151-152; Kahn, Annual Survey 
of S.A. Law, 1956, p. 16. It is more than likely, however, that such inqui 
would be excluded by the enrolled Bill rule. See “ Parliament and the Courts,” 
pp. 152 and 176. 

4 Beo ‘Parliament and the Courts"; Tydskrif, Vol. 15 (1959) pp. 111-184; 
Jennings, The Law and the Conststution (8rd ed.), p. 145; Cowen, (1958) 16 
M.L.H., pp. 200 et seq.; H. W. R. Wade, 1955, Cambridge Law Journal, 
PP- 178.358. Wade states that the question of the binding nature of such 
manner and form was squarely before the courts in the Vaurhall Estates 
and Ellen Street Estates cases and was answered in the negative. But in 
the present writer’s opinion the legislation ın those cases merely placed 
fetters on the subject-matter or duration of the legislation, and did not deal 
with manner and form at all. See 15 Tydskrif, pp. 128-180. 

5 Bee nn. 2-4 above. ` 

6 Bes n. 64, supra. : 

At p. 469. And again: ''Eixcept in the case of Bills dealing with the 

appropriation of moneys to the public service such a joint sitting [under s. 68 

of the Act] cannot be convened during the first session in which Senate rejects 

the Bill, but if [counsel's] contention ıs correct, Parhament could take a 

short cat by means of a joint session convened for that purpose, without the 

Senate ever being asked to consider the Bill. There is, in my opinion, no 

substance in this contention." Later he applied this reasoning ın an effective 

manner to the British Parhament: ‘‘ Wi at respect ıt seems to me that 
this would be a very novel and surprising doctrine to constitutional lawyers. 

It would indeed be surprising if a Government which is in the minority in 

the House of Commons could by advising the sovereign to convene a joint 

sitting of the House of Lords and the House of Commons swamp the majorit 
of the Commons by the votes of the Lords" (at p. 470). There may ind 

be cases where Parhament by unicameral assembly (even with a two-thirds 
majority) -can enact legislation which it would be impossible to pass by simple 
majorities in each separate House. This would bo so especially Miro the 

Government has an overwhelming majority in one House, but is in & slight 

minority in the other. 

The lower court in Ndlwana v. Hofmeyr (reported 1987 A.D. 229) held 
that where Parhament sits unicamerally ıt may inclfide in its legislation 
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But if this argument is not tenable a further omission in 
section 4 has to be noted. The two previous statutes dealing with 
the jurisdiction of the courts vis-à-vis legislation * took great pains 
to define an Act of Parliament as any instrument purporting to be 
such and signed by the Governor-General,’ but section 2 of the 
Act nqw under discussion has no definition of an Act of Parliament. 
It merely speaks of a law passed by Parliament. The words 
italieised by me would imply that the courts have power to inquire 
whether a particular statute was passed by Parliament; only if it 
was so passed, would the court's jurisdiction be excluded. In 
eases, therefore, of bicameral legislation where all the constituent 
elements have not functioned or assented, or been properly consti- 
tuted, the courts would certainly not be excluded from inquiry. 
And in cases where the statute was passed without the necessary 
quorum or majority, the courts would very probably also have 
power of inquiry, for these statutes can be said not to have been 
passed by Parliament as legally defined. Indeed, it could also be 
contended that even if section 2 had not expressly preserved the 
testing right in respect of section 187 of the South Africa Act, that 
right would have remained unaffected by the said section 2." 

On the other hand, in the case where the two Houses have 
not observed the other procedures prescribed by the South Aírica 
` Act, it cannot be said that Parliament has not passed the Bill, so 
that in such cases the testing right would probably be excluded 
under section 2; in this respect, in the writer's opinion, section 2 
merely confirms the common law rule whereunder such inquiry 
would have been excluded by the enrolled Bill rule.” 


Where the manner and form of legislation are preseribed by 
Parliament itself, a distinction has to be drawn for purposes of 
section 2. If the form interposes an external body such as the 
Provincial Council or other legislature, then if Parliament enacts 


matiers cognate to the matters with which it is competent to deal, and pre- 
Simably 1t may not go beyond those limits (at pp. (282-288). Van Themaat, 
Staatsreg, P . 445, thinks however that the words ‘a Bil so passed at such 
oint sitting shall be taken to have been duly passed by both Houses in 
Salant ' in section 152 authorise Parliament to legislate by unicameral 
assembly on all matters, but these words read in their context clearly relate 
only to those special matters falling under the entrenched sections. It 18 
not an empowering provision of a general nature. 
* High Court of Parlament Act, 1951, and the Appellate Division Quorum 
Act, 1956. 

® Bee n. 84, supra. 

10 Bee also J. P. Verloren van Themast, (1957) 20 Tydskrif, p. 226. 

11 It was accepted in the decision in the Vote case that Parliament in South 
Africa had two pesos sting either bıcamerally or unicamerally in 
accordance Garis e requirements of the South Africa Act ’’ (at p. 463; see 
also p. 462). ‘passed by Parliament’’ would seem to have 
made no change to ie TEE double meaning, and accordingly the courts can still 
inquire whether the right Parliament has acted. 

12 Gee n. 8, supra, p. 604. 

13 There are a few notable examples of this lind in South Afmca. Thus s. 149 
of the 8.A. Act as amended by Act 45 of 1984 provides that Parliament may 
not alter the bousdaries or area of a province or abolish a Provincial Council 

. e — 
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a statute without the assent of such external body, the Act has 
nevertheless been passed by Parliament, and the testing right 
would appear to be excluded. But if the form prescribed is in 
respect of the Houses of Parliament themselves, for example where 
specified majorities are prescribed, it appears much more doubtful 
whether an Act passed without such a majority can be gaid to 
have been passed by Parliament.’ Again, where an Act has been 
passed contrary to the exact provisions of the new deadlock clause 
of the South Africa Act,'5 it is submitted that judicial review is 
not excluded by section 2, for such an Act would have been passed 
by one House only and not by Parliament. Finally, mistakes in 
the content of the Act cannot as result of section 2 be questioned 
by the courts, but this was almost certainly the position already 
under the enrolled Bill rule and section 67 of the South Africa Act.?* 

It may therefore be concluded that section 2, even assuming 
it is legally effective in relation to bicameral legislation, does not 
exclude judicial review of Acts in all its aspects. It does however 
appear to do so in certain instances.'? 

A few words must be said about the general effects of the events 
discussed in this paper as regards the courts. An English writer, 
Mr. H. W. R. Wade,” has stated that by its decision in the 
Senate Act case the court preserved the conception of the judicial 
function which South Africa had inherited from England and had 
eschewed setting itself up as something like the Supreme Court of 
the United States with quasi-legislative authority over the consti- 
tution. But this is an exaggerated appraisal of the situation. The 
Appeal Court has at no time attempted to control the legislature 7° 
but only to protect guaranteed rights according to the imperative 
procedural requirements of the Constitution, and a contrary decision 
to that given in the Senate Act case would have done no more than 


or abridge its power except by petition of the Provincial Council concerned. 
(Bee remarks of Mr. Justice Centlivres on this clause in an address in 
Butterworths S.A. Law Review, 1956, at p. 10.) So also s. 18 of the South 
West Africa Act, 1949, relating to taxation cannot be repealed, by the Union 
Parliament without consent of the 8.W.A. Assembly. 

14 As to whether m such cases Parliament i8 bound at all by manner and form 
rescribed by itself, see references 1n n. 4, supra, p. 604. 

15 B. 68 as substituted by the Senate Act, 1955. The terms of this clause are 
now very similar to those of the U.K. Parliament Act, 1911 (see (1957) 20 
M.L.R., pp. 561-662). Although s. 68 requires the Speaker to certify that 
the provisions of the section have been duly comphed with, there is no 
rovision which makes such a certificate conclusive, as is the case in the 
Ux. Act. That the courts in South Africa can inquire would appear to 
follow from the remarks of Centlivres C.J. in respect of the pre-1955 deadlock 
clause (see n. 7, supra, p. 604). As to whether these courts can go behind the 
Speaker's certificate, see '' Parliament and the Courts," pp. 178-174. 

16 See '' Parliament and the Courts,’’ pp. 171-174. 

17 The phrase ‘‘ passed by Parliament’’ is thus not meaningless, as suggested 
by Kahn, Annual Survey of S.A. Law, 1956, p. 18. He intimates that for 
that reason the courts would interpret the phrase ag including '' purported 
Acte." 

18 The effects on the Senate are discussed in (1957) 90 M.L.R., pp. 662-568. 

19 (1957) 74 S.A. Law Journal, p. 166. 

20 foe Centlivres C.J. in the Vote case, at p. 456. . 
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this. On the other hand, Mr. Wade points out rightly that the 
Government legislation at this juncture tampered with the legis- 
lature rather than with the administration of justice, as it had 
done in the previous attempt to establish the High Court of Parlia- 


. ment, a political judiciary." It may be even added that the Senate 


Act degision has had the incidental effect of saving the judiciary 
from further Government threats, even though it be at the expense 
of the Upper House of the legislature. At the same time, the fact 
cannot be overlooked that this decision has made possible a serious 
curtailment of the testing right, and thereby the loss of a redoubt- 
able, guardian of the Constitution. It must not be assumed, as Mr. 
Wade appears to do, that conditions in the sphere of politics and 
the Constitution are the same in South Africa as they are in the 
United Kingdom. South African experience has shown that 
constitutional guarantees, and even constitutional propriety, need 
the protection of an independent and impartial body such as the 
courts of the land, which have always been held in high regard. 
And this appears to have been the general view of the courts in 
the Vote and High Court cases. Recent events indeed call for 
the extension of judicial review rather than its curtailment, and 
this might be taken into the field of individual rights, but that 
would now involve considerable revision of the Constitution, a 
possibility which at the moment seems a little remote. 

Apart from the question of judicial review, what has been the 
effect upon the Appeal Court itself? The fact that several promi- 
nent Appeal Judges appointed before the Quorum Act shared in 
the majority opinion in the Senate Act case served to remove any 
reflections that might possibly have been the unfortunate result 
of the reconstitution of the court, and at no time has the position 
of the new judges been publicly questioned, not even in the heat 
of parliamentary debate. The Appellate Division as enlarged 
conforgs to the general conception of what a court is. But will 
thif enlarged court continue in the earlier high tradition of our 
Appeal Court, and maintain the status and reputation that had 
been built up in the first forty-five years of its history? The panel 


- of eleven as such has functioned only once and may seldom, if 


at all, be required to function again. As regards the court's 
ordinary work, there is already evidence that the court is larger 
than is needed. On the retirement of some of the eleven judges, 
their places have not been filled. They have either been appointed 
to continue in an acting capacity, or other acting Judges of Appeal 
have been appointed, and now Act 68 of 1957 has made the 
appointment of acting Judges of Appeal easier. At the end of 
1957 there were only nine permanent appointments, instead of 


21 8.4, Law Journal, loc. cst., pp. 160-161. 
22 g, 12. 
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eleven, with four acting." It ‘also appears that the judges 
appointed before the Quorum Act are nearly sufficient to carry ` 
the work of the Appellate Division.* One hopes that when they 
leave the Bench, there will be adequate experience to carry on the 
valuable work of the court and to inspire the confidence of the 
public and of the legal profession. One may also ask whether the 
time has not come in South Africa for the method of appointment 
of judges to be changed; perhaps. this important function should 
be transferred from the executive to a special committee represent- 


"ing judicial and professional, in addition to political, interests ss 


is now the case in France and in Israel, to mention only two 
examples.*5 
- B. Bemart. * 


23 Beo Index to 1957 (4) S.A. Reports. -Two of the acting Judges of Appeal were 
appointed to relieve permanent Judges of Appeal on other duties or during 
illness. x 


' 34 In 1968 in a total number of 65 reported appeals, 86 judgments were delivered, 


. Which were distributed as follows amongst the six judges: 20, 19. 17, 19, 
12, b plus 1 by & teniporary acting judge. In 1954 there were 68“such 
appeals containing 94 judgments distributed 27, 18, 28, 19, Tb, 6. In 1955 

he number of appeals reported were 75 consisting of 109 judgments divided 
22, 8 (Greenberg J.A. who retired at beginning of the year), 88, 24, 19, 9. 
The first reports of appeals heard by the enlarged Bench appeared in 1956; 
there wee T6 appeals comprising 110 judgments distributed 82, 25, 18, 10, 5 
(Van den Heever J.A. who died at beginning of 1966) 11, 6, 1, 2, 8, 2. In 
1957, 67 appeals were reported posit 88 judgments distributed 11 
(Centhvres C.J. who retired at end of 1956), 88, 14, 4 (Fagan C.J. who 
acted as Officer Administering the Government for a substantial period of 
the year) 9, 3, 4, 0, 1, 2, 2, 2 pns 8 by acting Judges of Appeal. The 
reported appeals constitute somewhat less than half the appeals heard, but 
they are none the less the important ones for legal purposes. The actual 
“number of appeals disposed of were 168, 206, 180, 914, and 180 respectively 
for each of ite years between 1958 and 1957, according to figures supplied 
by the Registrar of the A.D.—see n. 43, supra. J 

25 The appointments committee in Israel consists of three judges, two members 
of the Government, two members of Parliament and two barristers. See on 
the whole question the article by B. R. Bamford, '' Aspects of Judicial 
Independence " in (1956) 78 8.4. Law Journal, pp. 850 et seg., esp. p. 389. 


- * W. P. Schreiner Professor of Roman Law, University ef Cape Town. 


WHAT IS NATURAL LAW? 
e I 


Tux traditional view of natural law is that it is a body of immutable 
rules superior to positive law. It is ideal law since it consists of 

. the highest principles of morality towards which humanity is 
striving. It is also absolute law since it is not the result of any 

- convention, but is discoverable by the exercise of reason. *' The 
law of nature," wrote Grotius, “‘is a dictate of right reason, which 
points out that an act, according as it is or is not in conformity 
with rational nature, has in it a quality of moral baseness or moral 
necessity; and that in consequence such an act is either forbidden 
or enjoined by the author of nature, God.’’? It should be noted 
that the rational nature of man is not necessarily subordinate to 
the will of God, and Grotius himself stated as a hypothesis that 
natural law is so immutable that * even God . . . cannot cause 
that two times two should not make four." ? It was thus possible 
to be a rationalist and a natural lawyer and, although the religious 
interpretation has survived to this day through scholastic theology, 
there is another side to the classical natural law doctrine which it 
rationalistic.? 

The idea of natural law as ideal law was not the invention of 
the renaissance. It was known to the ancient Greeks and was 
elaborated by Plato and Aristotle. Moreover, it played a signifi- 
cant role in Roman law and there are references to it both in the 
Institutes and the Digest.” It was later incorporated in the teachings 
of St. Augustine and the Fathers of the Church and is today an 
integral part of the doctrines of the Church.* In its rationalistic 
sense natural law provided the basis of the jus gentium and as 

- such it-formed the basis of international law. In the seventeenth 


1 De Jure Belli ac Pacis, I,i, x, para. 1. (Kelsey's translation in Classics of 
International Law.) 

3 Loc. at., para. 5. 

3 Bee generally D'Entréves, Natural Law, esp. at pp. 62-53. 

4 The early Greek philosophers first distinguished between ¢gdoig and vóuos. 
Later Anstotle made the distinction exploit: Nicomachean Ethics, v. 7, 1; 
Rhetoric, I, 18, 2. See W. Jones, The Law and the Legal Theory of the 
Greeks, Chap. III, and by the same author, Historical Introduction to the 
Theory of Law, Chap. IV. Literature both ancient and modern is full of 
appeals to higher law; cf. T. Ascarelh, '' Antigone e Porzia " in xxxii (1955) 
Rivista internazionale ds filosofia del diritto, pp. 756 et seq. 

5 e.g., Gaius Inst., I, 189; Justinian, Inst., 1, 2 pr; I, 2, 9; I, 20, 6; Dig. 1, 

D, 24; 47, 9, 1, 1; 50, 17, 206. Cf. Krüger, Geschichte der Quellen des 

Romischen Rechts, 2nd ed. (1012), pp. 181 et seg. ; Schulz, Principles of Roman. 

Law, pp. 85 et seq. E ; 

Bee the following recent studies: D'Entréves, op. cit. (1901); Micklem, Law 

and the Laws (1952); 8. Cotta, Il concetto di legge nella Summa theologiae 

di Tommaso d'Aquino (1955). 
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and eighteenth centuries natural law became universally accepted, 
not only in jurisprudence through the influence of the naturalists 
like Pufendorf and Thomasius but in political philosophy as well." 
Even 8t the beginning of the nineteenth century, under the 
influence of natural law, codes were promulgated, of which the 
outstanding example is the Austrian Civil Code of 1811, In 
England as early as the sixteenth century Christopher St. Germain 
made his famous observation that, whereas the civilians approach 
jurisprudence in terms of natural law, the common lawyer's 
approach is in terms of reason and the reasonable man.’ Later, in 
the eighteenth century Blackstone, writing as an English lawyer 
and lecturing to an English audience at Oxford, wrote: ** This law 
of nature, being coeval with mankind, and dictated by God him- 
self, is of course superior in obligation to any other. It is binding 
over all the globe in all countries and at all times: no human 
laws are of any validity, if contrary to this; and such of them as 
are valid derive all their force and all their authority, mediately 
or immediately, from the original? As late as 1861 Maine, 
referring to equity in English law observed: *''The theory of a 
set of legal principles, entitled by their intrinsic superiority to 
supersede the older law, very early obtained currency both in the 
Roman State and in England.” ** 

The nineteenth century is generally associated with the decline 
of natural law. The fact was that that century brought about a 
revolution in legal thinking in Europe, to which there is no parallel 
in legal history and of which the causes are even today dimly under- 
stood and inadequately assessed. Suffice it to say that the main 
vehicles of this revolution were the Analytical school in England 
under Austin and the Historical school in Germany, which later 
came under the control of the Pandektists. There were other 
currents, such as the French school of exegesis, but that school, 
because of its limited objectives, was hardly destined to exercise 
any lasting influence. For our purposes, it is enough to say that 
the chief victim of this revolution was natural law. But the decline 
and fall of natural law was illuminating, for it was shown that 
naturalistic thinking could be incorporated both in the work of the 
Pandektists and in Savigny's historical school which was, in 


T Whereas Locke and Rousseau adhered to the law of nature, others, like 
Hobbes and Montesquieu, paid lip service to i$. Moreover, some positivists, 
like Martens, did not deny the existence of the law of nature, to say nothing 
of the ‘'Grotians'’; cf. Oppenheim, International Law, Tth ed., pP- 84-95. 

8 This code contamed the ous provision that doubtful cases ‘‘shall be 

decided m accordance with the law of nature’ (Art. T). As to the meaning 

and subsequent history of this provision see now Del Vecchio, General Prin- 
ciples of Law, passim. Cf. J. Esser, Grundsatz ¢ Norm in der richterlohen 

Fortbildung der Privatrechts, esp. Chaps. III, IV, IX. 

Doctor and. Student, Chap. V. 

10 Commentanes on the Laws of England I, at pp. 40-41; he criticises, however, 
Lord Chief Justice Hobart for thinking that an act of the legislature against 
natural justice 18 invalid; tbid., n. 8. 

11 Ancient Law, Chap. ILL, at p. 86 (World's Classics, 1950). e 
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principle, opposed to natural law. We know now that that was by 
no means the final burial of natural law. The last fifty years have 
witnessed a revival of natural law thinking, especially in the periods 
following the great wars, but, irrespective of historical and politica] 
causes, natural law has remained alive because it embodies the idea 
of improvement in legal institutions; indeed it is difficult to think 
critically of positive law without reference to ideal law. Thus on 
the Continent natural law ideas re-emerged about the end of the 
nineteenth century, first through Ihering’s criticisms of the 
Begriffsjurisprudenz, taken through the Tübingen school of the 
jurisprudence of interests, and later, more openly, through the 
neo-naturalistic work of Stammler, Gény, Le Fur and others.'* 
Since the end of the last war there has been a further revival of 
natural law, mainly associated with the work of H. Coing, Ernst 
von Hippel, and Thieme, whereas the Italian school under Del 
Vecchio has been consistently advocating natural law ideas for over 


fifty years." 

As against the revival of natural law thinking English juris- 
prudence has stood firm upon its analytical premisses. ** Modern 
legal writers, wrote Brierly, * especially in England, have some- 
times ridiculed the conception of a law of nature, or while 
recognising its great historical influence they have treated it as a 
superstition which the modern world has rightly discarded.’ 


13 See Koschaker, Europa und das Romische Recht, 1958, pp. 248—254; also tbid., 
. 954/290 esp. pp. 979 et seq. Cf. also Thieme, “Die Zeit des Spaten 
aturrechts ° 1n da Zeitschrift dor BSav.-Shft. (ger.Abt.) (1036) pp. 202-268; 

Wieaker, Von Rómischen Recht, 1944, p. 265; Ehrlich, Fundamental Prin- 
ciples of the Soctology of Law, 1986, at p. 428; Del Vecchio acutely observed 
that '" since the primary intent of the German historical school was precisely 
to oppose the idea of codification, the boasted triumph of modern jurisprudence 
(over natural law), in this aspect at least, resembles a Pyrrhic victory." He 
goes on to quote Gierke's view of the '' material victories "" that natural law 
gained after its downfall through the efforts of its conqueror; op. cit., 9-8 
and passim. 

13 Qf. Whe Jurisprudence of Interests (Selected Writings), 1048, pp. 9 and 14. 

14 Bee Hainese The Revival of Natural Law Concepts. 


15 H. Coing in his Grundzüge der Hechtsphilosophie, 1950, postulates a natural 
law which is claimed to be based on objective values. Among these, the 
value of the individual is the most important. Coing’s analysis, which is most 
acute, 18 hardly known in this country. Similarly with the work of Ernst 
von Hippel, whose Einführung in die Rechtstheoric—ein Dialog (1982) 4th ed. 
1054, is a significant contribution to scholastic legal thought. Also see Thieme, 
Das Naturrecht und die Europdtsche Rechtsgeschichte, 1954, which is a plea 
for & universal natural law against the narrow nationalistic view of positive 
law. Cf. Cohn ‘German Legal Science Today ™ in 9 L.O.L.Q. (1958) pp. 
169 et seq. Del Vecchio's bnlhant Philosophy of Law has appeared recently 
in an English version (1968), but has, surprisingly, failed to gain in this 
country the recognition ıt deserves, and which has been accorded to ıt almost 
everywhere else. Cf. an interest article by R. Pizzorni, "La rmascita 
del tto naturelle nella scienza del diritto,'? m Vol. XXXIII (1956) Rivista 
vnternasionale di filosofia del diritto, pp. 280 et seq. 


16 The Law of Nations, 6th ed. at p. 16. The latest edition of Salmond’s 
Jurisprudence (Llith ed. 1957 by Glanville Wilhams) states: ‘‘The term 
natural law, in the sense with which we are here concerned, is now fallen 
almost out of use’ (at p. 28). Professor F. H. Lawson wrote: “I have 
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Pollock, in his essay on the law of nature, attributes the neglect 
of natural law to the English dislike of canon law but he also 
thought that natural law covered. “a great part of what is 
commonly understood in this country by moral and political 
philosophy." 1* 

There is no doubt that the rejection of the law of nature has 
been based on substantial criticisms which followed three different 
lines of thought. In the first place, Montesquieu indicated that 
in the development of laws environment rather than abstract reason 
is decisive. This view was taken over first by the Historical school 
and later by the Sociological school which understood environment 
in the more active sense of a society dominated by social interests.!? 
Secondly, a series of thinkers from Hume to present-day analysts 
have demonstrated that reason and logic have a very limited 
function in the social sciences and law in particular. Outside the 
physical sciencies there is no causal connection between facts or 
ideas. Any such connection is based upon empirical observation. 
Reason cannot prescribe a course of conduct, it can only indicate 
the best means of achieving a certain end, once a principle of 
conduct is accepted. But the principle itself must be chosen 
arbitrarily.” Natural law, therefore, can hardly be the dictate of 
right reason. Thirdly, the critical attitude of the Analytical school 
towards the law of nature was decisive in English jurisprudence. 
Bentham led the attack against imprecise thinking in general and 
Blackstone’s natural law in particular. ‘‘A great multitude of 
people," he wrote, ** are continually talking of the Law of Nature; 
and they go on giving you their sentiments about what is right 
and what is wrong: and these sentiments, you are to understand, 
are so many chapters and sections of the Law of Nature." ** 


no concern here with natural law as a philosophical concept. I am not 
myself sure that it exists or that it 18 of any use if it does exist.” See 
A Common Lawyer Looks at the Cwil Law, Michigan U.P., 1952 at p. 80; 
he goes on to state, however, that much was accomplished in the mame of 
natural law. » 
1T Essays in the Law, at p. 67. 
18 Essays in Jurwprudence and Ethics, at p. 20. Bryce shared this view; see 
Studies in History and Jurisprudence, ii, at p. 169. "I had long known,” 
wrote Pollock of Lorimer's Institutes of Law, “of Naturrecht as a thing 
existing in German books, but it had never come my way to any serious 
. extent. . . As I came to the last page I said to myself with a mental gasp 
and shiver, ‘Ugh! ugh! now I know what Naturrecht is.' "—ibid. 
19 This view with special reference to the Sociological school 18 considered in 
detail by the present author in '' Le influenze del diritto naturale sulla souola 
sociologica '' in XXXIII (1956) Rivista Internazionale di filosofia del diritto, 
. 470 et seq. 
E W. Fnedmann, Legal Theory, 8rd ed., pp. 80-81; Stone, The Province 
and Function of Law, Chap. Vit; D. Lloyd, ''Reason and Logic in the 
Common Law ” in 64 L.Q.R. (1948) 468 et seq. 
31 An Introduction to the Princtples of Morals and Legislation, Chap. II, 14, 
n. 6. Cf. also Everett (editor), A Comment on the Commentaries by Jeremy 
Bentham, section III. But ntham was anxious to replace natural law 
by the principles of utility; cf. Stone, op. cit., Chap. X; W. Friedmann, op. 
ott., Chap: 18; the present author's ‘‘ Social and Ethical Elements in 
Analytical Jurisprudence '’ in 67 Jurid.Rev. (1955) 79, at pp. 94-05. 
. 
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Austin also rejected natural law which he called ** ambiguous and 
misleading." ^^ His purpose was to build a science of positive 
law by which he meant a science of laws **set by men as political 
superiors, or by men, as private persons in pursuance of legal 
rights.? According to this view “ the science of jurisprudence (or 
simply and briefly, jurisprudence) is concerned with positive laws, 
or with laws strictly so called, as considered without regard to their 
goodness or badness.” ?* He was critical of the view that natural 
law is right reason expressed through our moral sense. But “ is 
there any evidence that we are gifted with feelings of the sort?"", 
asked Austin and immediately proceeded to supply the answer: 
* That this question is possible, or is seriously asked and agitated 
would seem of itself & sufficient proof that we are not endowed with 
such feelings." ?5* We are often at a loss as to the morality or 
otherwise of certain acts and even when we do pronounce an act 
moral it is difficult to say whether our judgment was instinctive 
or conditioned by our environment. But if moral sense may also 
depend on environment, it can hardly be identical in all human 
beings. Austin insisted upon a clear separation between legal and 
moral rules. Whatever the basis of natural law it js clear that it 
does not consist of legal rules within the meaning of his definition 
of law. It is, therefore, outside the scope of his jurisprudence. 
Professor Stone has pointed out that these attacks against natural 
law as a theory of justice were so effective that * the theory of 
justice itself was stricken low and so far as English law teaching is 
concerned has not to this day fully recovered.” °°; Almost a 
hundred years since Austin’s death, jurisprudence is still dominated 
by the Analytical school.?* 


It is true that these criticisms suggest that natural law cannot 
claim to be the dictate of right reason permanent and immutable. 
Opposite currents of thought have frequently made their appearance 
under the cloak of naturallaw. ** But the importance of this theory 
tognafikind," wrote Sir Henry Maine, “‘ has been very much greater 


22 The Province of Jurisprudence Determined, etc. (ed. by H. L. A. Hart) at 
p. 10. 

33 Op. oit., at p. 194. 

24 Op. cit., at p. 190. 

35 Op. cit., at p. 95 (Austin’s italics). "There is a striking smuarity between 
these arguments and Kelsen's in his General Theory of Law and State, pp. 8 
et seq. Kelsen wrote: '' Whether the principles of natural law sre presented 
to approve or disapprove a positive legal order, in either case their vahdity 
rests on judgments of value which have no objectivity. A critical analya 
always shows that they are only the expression of certain group or class 
interests.” (Loc. cit., at p. 11). 

26 Op. cit., at p. 9. 

27 Austin died in 1859. Cf. D. Browne in The Journal of the S.P.T.L. (1058) 
Vol. Il, No. 9 at p. 87. For some critical remarks see Stone, op. ci., 
pp. 815. Roscoe Pound wrote recently of the ‘‘ misunderstanding and 

rejudice " towards natural law in America, see Del Vecchio, op. cit., mtro- 
uction at p. 1. This is strange for a country that owes so much to the law of 
nature; see Edward 8. Corwin, The ‘‘ Higher Law ” Background of American 
Constitutional L&w (1957). 
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than its philosophical deficiencies would lead us to expect.” ?* The 
critics have always proceeded on the assumption that, having 
established this, it is no longer of any use in jurisprudence to speak 
of the law of nature. The efforts of some jurists, of whom the 
most prominent are Stammler and Del Vecchio, to introduce the 
idea of natural law with a ‘ variable content ” or a content variable 
in its particular application depending on the time and place, was 
seen as an attempt to rescue the law of nature from obscurity and 
oblivion. But an uneasy feeling persists that some value should 
be attached to the law of nature, although it is not clear whether 
this is due to the role that natural law has played in the past or to 
its value as a contribution to the analysis of the ends of law. 
Thus natural law is still discussed in this country and most text- 
books contain more or less detailed accounts of it. But it is 
generally regarded either as a contribution to Ethical jurisprudence, 
from which most lawyers recoil, or as a record of only historical 
importance. It is indeed not, surprising that law students are 
seldom interested in natural law beyond their examination require- 
ments. They consider that it has little or no connection with law 
and tend to ignore the paradox that, whereas almost by convention 
natural law is assumed to be valueless,? it nevertheless occupies 
a large section of most books of jurisprudence. 

There is & special reason why natural law is being ignored at 
the present time; it is the popularity of the current linguistic move- 
ment in English jurisprudenee which derives partly from latent 
Austinianism, partly from Hohfeld, but particularly from the 
modern Oxford school of linguistic analysis. The influence of this 
school has made any consideration of the idea of natural law even 
more remote and improbable than it has been until recently. 
Roughly speaking,?? this school holds that statements are admissible 
only in so far as they can be verified by empirical observation. 
This can be done by laying down the conditions or the specific 
framework within which a general statement may be undestagd. 
In other words general statements must be particulartsed if they 
are to have any significance. For language is a far more compli- 
cated apparatus than mathematical logic suggests. It follows that 
the main object of philosophy is to analyse language, as the under- 
standing of thought is best achieved through an analysis of its 
means of expression. It is not the object of philosophy to consider 
emotive questions, such as ‘f what is natural law? "' since such 
questions are factually meaningless. 


35 Op. cit., Chap. IV at p. 61. 

19 “To this day," wrote Del Vecchio, “the rejection of natural law is deemed | 
an indispensable act of faith and almost a mark of good breeding for the 
jurist ''; op. cit. at p. 8. 

3o. [ am aware of the danger of oversimplification; I can only plead in mitigation 
Professor Ayer's opinion that ‘The precise formulation of this (the verifica- 

. tion) principle is a complicated matier: I am not sure that it has even yet 
been satisfactorily done," The Revolution in Philosophy, (coll. essays), 1956, 
iteay on '' The Vienna Circle,” 70, 74. 
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No attempt has been made to show convincingly that that is 
so in the realm of law, and it is doubtful whether the linguistic 
trend in English jurisprudence has achieved any spectacular 
results." It has certainly led to the neglect of legal philosophy in 
its traditional sense, although few analysts will regret that. How- 
ever, gf, as Plato and Aristotle claimed, laws are averages, the 
language of the law must be designed to cover not precise cases 
but a variety of instances. Law, therefore, prior to linguistic 
analysis, should be a collection of meaningless rules. To render 
legal norms signifleant, the legal analysts will explain, a certain 
statement must be read in its specific context, that is, within a 
particular legal system and subject to the special circumstances of 
each case. I doubt if this method is, as it has been claimed, 
* overwhelmingly helpful??? In the first place, lawyers con- 
sciously or otherwise, normally tend to understand generalities 
subject to prevailing legal and social conditions within a legal 
system. This accounts for the fact that law has remained meaning- 
ful to lawyers in spite of the use of such abstract terms as the 
reasonable man, negligence, crime and so forth. To take another 
example, statute law, although couched in general terms, regulates 
future conduct even before it is particularised by case-law. It is 
not here suggested that the philosophical—or better perhaps the 
linguistic approach—is valueless, and it would be a poor day for 
jurisprudence if lawyers were to resurfect Sir Matthew Hale’s 
opinion that ‘‘ Philosophers . . . are most Comonly the worst 
Judges that can be, because they are transported from the 
Ordinary Measures of right and wrong by their over fine 
Speculacons, Theoryes and distinctions above Comon Staple of 
Humane Conversations." ** But philosophical precision is not 
always desirable in law, particularly if it involves neglecting the 


31 For a recent account see Dias & Hughes, Juris , 1957, pp. 14 et seq. 
The Jearned authors follow the positiviam of Ogden & Richards and Korzybsla. 
€f. also the literature cited there, and see Quine, From a Logtcal Point of 

16w, 1958 Kraft, The Vienna Circle, 1958, A and B. See further Bergmann, 
The Metaphysics of Logtcal Postisvism, 1954, esp. Chap. 3. There have been 
several contributions to law recently from the standpoint of linguistic analysis, 
most of which are well known. For the latest example see J. Z. Krasnowieck, 
" Philosophy and the Practice of Law’’ in LX Mind (No. 226, April, 
1958) pp. 227 et seq. 

33 Plato, Poht. 204B; 205A-B; Aristotle, Pol.1269a 22; 1282b 19; 12868 4; 1287b 
u 


33 Dias & Hughes, op. oit. 14. 

34 Holdsworth, History of English Law, 1924, Vol. V, Appendix IO, p. 503. 
That this prejudice was not an isolated instance 18 shown by the fact that a 
modern judge found it necessary to say that he speaks of philosophers ‘' in no 
disparaging sense, for what is a philosopher but one who, inter alia, reasons 
severely and with precision?” (per Lord Asquith) in Stapley v. Gypsum 
Mines, Ltd. [1958] 2 All E.R. 478, 489 et seq. On the other hand, con- 
temporary adherents of the law of nature generally appreciate the necessity 
for a structural analysis of the law in conceptual terms. See, e.g., the 
stimulating essay of i. Cong on ‘‘ Geschichte und Bedeutung des yaten 

edankens in der Rechtswissenschaft’' in Heft 17 of the Frankfurter 
niversitdtsreden*pp. 26 et seq. 
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traditional field of jurisprudential thinking. In the second placé, 
philosophical methods may sometimes be inappropriate or irrelevant 
to law. Law is not necessarily concerned with the truth of a 
proposition. We know that law accepts fictions and presumptions 
that may be factually false.?5 It is characteristic how the courts 
have consistently refused to incorporate any analytical calcylus in 
their everyday work, although linguistic analysis in law dates at 
least as far back as Hohfeld. Where precision is necessary, the 
courts have been guided by precedent rather than logic.** But 
more generally, emotive propositions may give rise to legislation 
and social change. Consequently, whereas the philosopher may not 
be concerned with emotive propositions, it is the duty of the jurist 
to foresee the results which these propositions will have, if they are 
to be given legislative validity. 

Thus the question ‘‘ what is natural law??? is still a fruitful 
field for analysis, if not in terms of linguistic precision, at least in 
terms of its practical significance for the lawyer. The lawyer’s duty, 
in fact, is not to test it by empirical observation in order to find 
out whether it is true or not, but rather to consider the type of 
legal order that will result from the application of natural law. 


Ir 


A. It is generally agreed that natural law has been a convenient 
formula for a variety of ideas rather than a single distinct and 
consistent theory." This assumption should be the starting point 
of any critical examination of the law of nature rather than a reason 
for its rejection.  Positivists have maintained that natural law, 
being ideal law, is of no concern to lawyers whose main interest is 
positive law. Moreover, since natural law is only a cloak for 
different ideologies it can have no objective significance; it is, there- 
fore, valueless. Such a conclusion is misleading as it assumes, first, 
that law can be strictly separated from ideas, and secondly, that 
natural law could have some practical significance only if X were 


35 See F. H. Lawson, ‘' The Creative Use of Legal Concepts," Vol. 82, No. b 
(1957) New York Universit ty Law Review, | ps 909 et seg. O. C. Jensen in 
his interesting study, The Nature of Legal Argument, (1967) wrote: ‘‘ At any 
rate, & court case when first looked at from the stan point of modern logic 
does resemble some strange conjuring performance," p. 

36 Qf. Esdaile v. Lewis [1956] 2 All H.R. 807, where the Court of Appeal held 
that it was bound by precedent to hold that term “subletting '" does not 
cover cases where only part of ca was sublet (per Jenkins L.J.). There 
18 8 spate of dicta indicating that t logic does not necessarily prevail in law: 

HA Quinn v. Leatham [1901] A.C. 496, 506 (per Lord Halsbury); Weld 
Blundell v. Stephens [1920] A.O. “388 986 (per Lord Wright); Best v. 
Samuel Fox [1952] A.C. 716, 727 (per Lord Porter) As early as 1981 Lord 
Macmillan, in an address on ' Law and L age," conoluded as follows: 
“Tt is not, however, with the technical words of our craft that I am so 
much concerned. These have attained a reasonable scientific precision." He 
goes on to plead for a more accurate use of oy em age. Bee Law and 
Other Things, 1988, 147, 169. Cf. Jensen, op. at., Chap 

37 Goodhart, op. cit., pp. 5, 80; Btone, op. cit., Chap. bane Dias & Hughes, 
op. eit. p. 850; Bri ann, op. cit. 17-19. . 
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one consistent theory. In fact it is impossible to separate law from 
ideas ** and these can have an objective value for the outside 
observer. The type of legal order with which a lawyer is concerned 
depends upon the ideology that forms the background of a particu- 
lar legal system. For example, legal analysis does not explain why 
a legal system is a marxist or a capitalist one. It is unrealistic to 
assume that lawyers can apply a legal system without having any 
regard for its ideological background.*® It is not the fault of 
natural law theories that jurists have found it convenient to treat 
them as a single idea. Nor is the historical approach to natural 
law to be specially recommended if its effect is to deaden the 
interest of the student by obscuring the sociological basis of all 
natural law thinking. 

Perhaps the best way to approach the problem of natural law 
is to consider the different meanings attached to this term. In his 
book English Law and the Moral Law, Dr. Goodhart has written 
recently: “‘ As the classic phrase ‘law of nature’ is so highly 
charged with emotion and has meant so many different things at 
various times in history, I think that it is preferable to speak of 
the moral law instead. This does not, however, take us very far 
because there are different views concerning the basis of this moral 
law." 4° It is clear that in this view, which is shared by several 
modern jurists, natural law and the moral law are given an identical 
meaning.*! Others distinguish between natural or ideal law as a 
social value and the moral law as an individual value. As, how- 
ever, it has been pointed out, these distinctions are artificial since 
social values cannot be understood apart from individual ones.*! 

How far is, then, natural law tautologous with the moral law? 
The answer would appear to be a complex one, for criticisms of the 
analytieal thesis are frequently based upon the argument that law 
as an abstract structure can have no meaning apart from its social 
and ethical substance. It would follow that, as morality cannot 
be exdluded from the legal structure, all lawyers must be natural 
lawyers. If this sense the term natural law is merely descriptive 
of the social and ethical content of the legal norms, and is, there- 
fore, objective. In the only article on natural law that has 


38 Qf. Goodhart, English Law and the Moral Law (The Hamlyn Lectures 1958) 
passim; Ripert, La Règle Morale dans les Obligations Civiles, 4th ed. 18-18, 
pp. 21 et seq. 

39 Kelsen has claimed that the jurist has to assume the grundnorm which he 
called “the initial hypothesis." Even if this be granted, it is hardly possible 
to apply the norms emanating from the basic norm akon bearing ae 
in mind the political and psychological background of a legal system. 
Stone, op. cit. pp. 95-96. 

40 Goodhart, op. oit., at pp. 80-81. 

41 E.G. D'Entréves, op. cit. Chap. V, VI; Salmond, op. oit., at p. 26. 

42 See generally Du Pasquier, Introduction à la théorie générale et à la philoso- 
phie du Droit, 8rd ed., 1948, pp. 812-318. 

43 Tt would appear that it is in this sense that Dr. Goodhart also speaks of an 
“ objective moral daw,” op. cit., 80. P 
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appeared for many years in a British legal periodical, Roscoe Pound 
distinguishes natural natural law, which is ideal law in a universal 
and abstract sense, from positive natural law, which is an ** idealised 
version of the positive law of the time and place." ** It is this 
latter which, as Pound claims, is normally called natural law, and 
its function is to be used” as a critique of the ideal elempnts in 
the positive law rather than as a test of the validity of positive 
laws or an authoritative guide to all law making and all application 
of laws. Pound's idea of positive natural law would appear to 
coincide with our analysis of natural law as a descriptive term of 
the moral content in any particular legal system. However, in 
80 far as positive natural law is to be used as a critique of existing 
law, there is little difference in kind between ideal law in the 
universal sense and positive natural law, since both can only exist 
in a subjective rather than an objective sense. Natural law in 
the objective sense of the moral law is free from metaphysical 
ambiguities. Moreover, it is a valuable notion as it helps to place 
law in its social context and leads to the appreciation of law as 
a social discipline. As Dr. Goodhart has pointed out, it is this 
moral content of law rather than force that gives law validity.** 
But natural law in this sense is hardly a suitable subject to be dis- 
cussed historically. It belongs to Analytical jurisprudence as criti- 
eism of formal definitions of law and of the excesses of conceptual 
analysis, and to the sociological school as the raw material to be 
used for the formulation of social and individual interests. 


B. Natural law is not always used in the objective sense of the 
moral law. As Pound has suggested,*' it is also used in an abstract 
universal sense, as law superior to positive law. It is further used 
as a criterion of positive law in the sense that a jurist may test the 
objective moral content of natural law by reference to his own 
standards. In both these senses natural law is subjective and the 
question arises whether or not this type of natural law caBM be of 
any legal significance.*' The positivist answer is illubtrated in a 
recent reappraisal of natural law: ‘‘ What these theories (of 
natural law) do say about the nature of positive law is not very 
instructive. Some of the characteristics, which have been 
explained, such as the origin in a social contract, must be rejected 


44 " Natural Natural Law and Natural Positive Law,” 68 L.Q.R. (1952) pp. 800 
et seq. at p. 800. Of. also Pound, Interpretations of Legal History, 1928, 
pp. 5 et seq. 

45 68 L.Q.R. 800. 

4* Op. cit., p. 80. Cf. also Ernst von Hippel, op. cit. (1082) p. 83. 

47 68 L.Q.R. 800. 

48 Dr. Goodhart writes: ‘‘It is obvious that used in this (subjective) sense there 
can be no objective moral law because each person must be a law unto him- 


self in deciding what he believes is right or wrong. . . . This subjective 
interpretation compels the jurist to disregard morality almost completely,” 
op. cit., at p. 29. . 
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as untrue, while others are a matter of personal belief. ** How- 
ever, if these subjective formulas of natural law are of little value, 
it is legitimate to inquire whether it is of any advantage to teach 
these theories to students." It is submitted that, vague as it is, 
this subjective aspect of natural law performs a most useful function, 
if treated in a manner other than the traditional historical one. In 
the first place, it is not conducive to clear thinking to refer to a 
great number of different theories under the name of natural law. 
Secondly, subjective ideas may have an objective significance for 
persons other than those holding them. Thirdly, the jurist’s duty 
would appear to be, not to discuss ideas in the abstract, but to 
consider the practical results of these theories in terms of the legal 
order. Whether the theories of natural law are true or false is 
irrelevant, as empirical observations cannot prove them. But even 
if it were possible to prove them, the jurist would derive no benefit 
qua jurist. Their desirability, or otherwise, is a matter of personal 
preference and the jurist has no greater right to an exclusive opinion 
than the political theorist, the sociologist or the economist. The 
_ jurist, however, can translate these theories into legal terms by 
demonstrating in an objective manner the type of legal order to 
which a particular theory may give rise. The jurist’s and especially 
the teacher's duty, then, in relation to natural law in the subjective 
sense is to show the various types of legal order to which different 
theories of natural law may result and present them as social 
alternatives. To adapt Roguin’s science of logical possibilities, we 
may plead for a science of social alternatives.* It follows that the 
true significance of natural law will emerge not by dealing with it 
in the historical sequence of the various natural lawyers but by 
classifying the authors in accordance with the type of legal order 
that results from their particular theories.*? 

This analysis suggests that traditional ideas about Ethical juris- 
prudence should be radically altered. I have elsewhere indicated 
that there is little or no difference between natural law thinking 
and the socjological school and no purpose would be served to repeat 
49 Dias & Hughes, op. cit. 870. 

50 Tt is characteristic, for instance, that all writers find it necessary to deal at 


some length with natural law, and this tendency is not restricted to textbook 
writers only. 

51 Professor Bione's brilliant reappraisal has done so much to bring Roguin's 
Tork n the attention of the English-speaking world; see Stone, op. cit., 

ap. III. 

5a This would also s r to be the view of Olivecrona in his Law as Fact, 
1089, at p. 164: He writes that the proper question to ask is '' what sort 
of feelings and ideas have supplied the motives for such and such legislation? "' 
Prof. Hall has observed that the construction of a ‘‘ Sociology of Natural 
Law'' is implicit in the work both of Windelband and Mame, Readings 
tn Jurisprudence, at p. 9, n. 4. Since this essay was completed my attention 
has been drawn to Theodor Viehweg’s remarkable book Topik und Juris- 
prudenz, 1958, in which somewhat similar conclusions are reached, but from 
& naturalistic standpoint. For an appreciation of Dr. Viehweg's thesis, see 
H. Going, “Über einen Beitrag zur rechtswissenschaftlichen Grundlagen- 
forschung '' in XLI-8 Archiv fur Rechts- und Soszialphilosophie (1965) pp. 486 
ei seq. 
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the arguments here. Suffice it to say that the sociological 
approach would appear to be a more concrete way of tacklin 
questions of natural law. To quote Pound’s words 55. . . This 
formulation of the jural postulates of civilisation gives us natural 
law once more... But it is natural law drawn from observation ' 
of the concrete civilisation of the time and place and endgavours 
to ascertain the ideas of right which it presupposes, whereas the 
eighteenth-century natural law was a deduction from the nature of 
the abstract man. Also it is a practical natural law and, as it has 
been put, a natural law with a changing or a growing content.” 5* 
Thus, the distinction between the Ethical and the Sociological 
schools is arbitrary. Paton says that the former deals with ultimate 
ends whereas the latter deals with immediate ends.55 But it is 

`- difficult to avoid the conclusion that the difference is only one 
of degree, consisting in expressing the same principles in terms of 
an abstract, as opposed to a more concrete, terminology.5? Apart 
from these considerations, if we are to consider natural law in 
terms of the actual results of the various theories in society, 
naturallaw would seem to be nothing more than part of the Socio- 
logical school. This should not lead us to underestimate the value 
of naturallaw. We would still be concerned with the moral aspects 
of law, except that our approach would be & more practical one, 
closer to the understanding of the lawyer. 

At this juncture a difficult question will have to be decided. 
Granted that we consider natural law within the framework of the 
sociological school; granted also that natural law theories are to 
be discussed in terms of their actual effects upon the legal order; 
the question still remains, which particular natural law theories are 
we to discuss in the limited time devoted to a jurisprudence 
course? 5' Obviously, here a personal element of choice cannot be 


53 I have dealt with this subject in two articles: in Vol. 9 Archives de Philoso- 
phie de Droit (New Bano) (1957) pp. 169 et seq., and more especially in 88 
Rivista Internazionale di filosofia del diritto (1956) pp. 740 et seq * 

54 Interpretations of Legal History, p. 149. é 

55 '' To the teleological (i.e., philosop al) school the functionalists lay the pen 
when the task is only beginning ": A Textbook of Jurisprudence, 1946, 99. 
Cf. Stone, op. cit., pp 80-81. 

se Olivecrona reaches a similar conolusion on the ground that the distinction 
between justice and expediency is arbitrary, op. cit., at p. 164. 

57 Tt must already obvious that I do not share the view of Dias & Hughes 

` that jurisprudence is merely ‘a disciplined study of the meaning of the 
terms in & lawyer's vocabulary "; op. ost., p. 20. I believe this to be an 
unduly narrow view of the function of jurisprudence. Professor O. O. Jensen 
op. cit. (supra, n. 85) makes & more modest claim when he writes, ‘‘ Although 
the law, lke any other branch of learning, has produced a quantity of 
verbiage, there are, no doubt, large areas of the law that do not need to be 
harrowed by logical analysis ": p. xv. In this connection it 1s interesting 
to recall Plato's view that ''the use of words and phrases and the avoidance 
of strict precision is in general a sign of good breeding; indeed the opposite 
is hardly worthy of a gentleman "! He adds, however, that ‘‘ precision is 
sometimes necessary ": Theaet. 184C. Cf. also Leg. 6, 769D and 9, 867D; 
put the tendency to detect linguistic analysts before the emergence of the 
modern school must be resisted. Plato may have analysed language; so did 
Humpty Dumpty. i . . 
--— © e 
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avoided, but it may be of interest for teachers to hear, briefly, of 
at least one way of discussing the Sociological school. 

Thinking about law within a sociological framework may be 
divided, for practical purposes, into four sections.°* The first two 
sections deal with the State as the object of the legal order and the 
individual as the object of the legal order respectively. A great 
deal of traditional natural law may be discussed under these head- 
ings, and within each section the treatment can follow historical 
lines. Thus, the section on the State may include all those theories 
in which the State is made the ultimate object of society. Plato 
is a convenient starting point and he may be followed by Hobbes, 
Hegel and others. A detailed analysis of modern totalitarian legal 
theories may, then, be offered. The common elements in all these 
theories must be emphasised, and actual totalitarian practice may 
be traced to the original theories. For instance, in discussing the 
negation of the rule of law in modern totalitarian States, it might 
be advisable to consider critically Plato’s quest for absolute justice, 
of which the philosopher-king is the sole interpreter. Or the com- 
munist view of the “ socialist legality," of law as a weapon in the 
hands of an enlightened minority, has a parallel in Plato’s final 
acceptance of law in the “second best state’? as a convenient 
instrument rather than as a rule binding rulers and ruled alike. 
Conversely, when discussing the individual as the object of the legal 
order, Aristotle’s choice of the rule of law as against discretion 
may provide the basis of the discussion. Other thinkers, like 
Rousseau and Kant, may be usefully referred to in this section, 
which should conclude with the neo-naturalistic post-war trend, 
especially in Germany, and the attempts of the modern State to 
preserve the rule of law as a principle consistent with increasing 
administrative activity. 

Little can be usefully said here in connection with the two 
regaifing sections, as these are on traditional lines. Section three 
considers „the sociological theories (starting with the historical 
school) *° which appear to have as their aim the analysis of actual 
law in terms of social forces, such as the American sociological 
school or the Interessenjurisprudenz, rather than the achievement 
of a particular type of society. Finally, section four is concerned 
with'a study of religion in its two aspects, first, as providing an 
authority superior to positive law, and here several traditional 
natural law theories may be considered, and secondly, as a social 
force which helps to shape positive law. 


58 T have dealt with this aspect in detail in my article in the Archives de 
Philosophie de Droit, see supra, n. 58. 

5? I agree, with respect, with Stone, who prefaces his discussion of the Socio- 
logical school with an account of the Historical school, see op. cit., pp. 35 
and 491 et seq. On the other hand Stone deals with ‘‘ Law and Justice” 
as a separate braach of jurisprudence, tbid., pp. 216-877. 
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CONCLUSION 


The question posed in this article was “ What is natural law? ^" 


It has been submitted that this question, although currently 
avoided or criticised, may still be of some value to lawyers. Modern 
textbooks still consider natural law ideas, and in other countries 
a great deal of work is being done in that field. It may Mf that 
the historical method of teaching natural law in this eountry 
accounts for its neglect. But the method of teaching cannot 
improve unless the meaning of natural law is established and its 
significance clearly appreciated. 

It has been submitted that the meaning of natural law is twofold. 
First, it means the objective moral content of legal norms. In this 
sense it is, perhaps, more appropriate to speak, as Dr. Goodhart 
does, of the moral Jaw rather than of natural law. It is, in fact, 
doubtful whether this is what is normally understood as natural 
law, as Pound has suggested. However, natural law in this sense 
belongs to Analytical jurisprudence. If we are to analyse legal 
norms, recognise their validity and appreciate their nature, it is 
necessary to understand that legal norms are not abstract entities 
but have a moral content. Secondly, natural law also means ideal 
or universal law. In this sense there is no single natural law, but 
various theories which use the term as a convenient formula. It 


- would, therefore, be of advantage if, instead of speaking generally 


of natural law, we were to group together those theories that have 
something in common. But to make these theories truly significant 
for the lawyer, we should not be concerned so much with the 
theories themselves; we should rather be concerned with the 
practical legal results that would follow, if any of these theories 
were to prevail. This task may be achieved in an objective manner, 
and the jurist’s duty in this connection may be described as 
providing a plan for the different types of legal order that may 
emerge from the application of these theories. Thus, the need for 
a separate ethical jurisprudence is eliminated, and the refevant 
material may be considered within the framework of*the Socio- 
logical school. Finally, a rearrangement of this school is suggested, 
which incorporates a great deal of traditional natural law, which is 
no longer treated in an abstract manner but in concrete terms of' 
social interests. It is submitted that only in this way, although 
not necessarily by accepting the specific scheme proposed, natural 
law may recover the position it deserves in jurisprudence. . 


A. G. Cnronos.* 


* Lecturer in Law, University College of Wales, Aberystwyth. 
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PROTECTION OF MINORITIES AGAINST 
.QPPRESSION UNDER SECTION 206 
OF THE COMPANIES ACT, 1948 


Section 206 of the Companies Act, 1948, provides that, where a 
compromise or arrangement is proposed between & company and its 
creditors and/or shareholders, the court may on application to it 
summon a meeting of the classes concerned and if a three-quarter 
majority in value of each class, voting in person or by proxy, 
approve the compromise or arrangement, and if the court also gives 
its sanction, the compromise or arrangement will bind all the 
members of each class. Now clearly such a provision exposes the 
minority members of a particular class to possible oppression at the 

hands of the majority. The purpose, then, of this article is to 
examine the safeguards that exist to protect the minority against 
such a fate. 

It is quite clear from the provisions of section 206 that the 
minority’s real protection lies in the necessity of obtaining the 
court’s sanction to any scheme brought under the section, and the 
court wil withhold its consent in any of the three following 
circumstances: 

(1) where the majority of each class have not acted bona fide 

in the interests of that class 

(2) where the scheme of arrangement cannot be regarded as 

fair and reasonable and 

(8) at the court's discretion, where the dissentient minority 

have not been granted the same right to be bought out as 
that enjoyed by dissentient shareholders under section 

a 287. 

We will consider each safeguard in turn, beginning with (1). 

The first protection presents no difficulty and can easily be 
stated. ‘In exercising its power of sanction under [s. 206] the 
court will see . . . that the statutory majority are acting bona fide 
and are not coercing the minority in order to promote interests 
adverse to those of the class whom they purport to represent." * 
Thus, no consent will be given if the majority have subordinated 
the interests of the class in question to those of another class of 


1 If a particular class has no interest in the arrangement, jt will of course, 
be unnecessary to obtain its approval: Re Tea Corpn., Sorsbie v. Tea Corpn. 
[1904] 1 Ch. 19 (C.A.). 

2 Per Astbury J. in Re c dea ua P Supply Co. [1922] 2 Ch. 728 at 
p. 786. Bee also Lindley L.J. in Re Alabama, eto., Rail. Co. [1891] 1 Ch. 
918 (0.A.) at p. 289 and Lopes L.J. in Re English, Scottish 4 Australian 
Chartered Bank [4898] 3 Ch. (C.A.) at pp. 414, 415. 
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which they are also members. For example, if the majority of the 
preference shareholders should happen to hold ordinary as well as 
preference shares and should decide to sacrifice the interests of the 


- latter class in favour of the former, the court will withhold its 


sanction to the arrangement. In practice, however, this first 
protection will to a large extent be incorporated in the secogd one, 
which we must now consider. 

No scheme of arrangement will receive the sanction of the court 
unless it be fair and reasonable. In the words of Fry L.J. in Re 
Alabama, etc., Rail. Co: 


“*, . . the court . . . must be satisfied that the proposal was 
at least so far fair and reasonable, ag that an intelligent and 
honest man, who is a member of that class, and acting alone 
in respect of his interest as such a member, might approve 
of it." 


Now, as intimated above, this second protection will in effect - 
largely, though not entirely, embody the first. For in practice one 


` of the easiest ways of proving mala fides in the majority is to show 


that the scheme is so glaringly unfair that no one could reasonably 
approve it, if he were acting in good faith. Admittedly it is 
possible to establish mala fides by proving that the scheme of 
arrangement, however reasonable outwardly, in fact conferred 
personal benefits on certain interests, i.e., it was discriminatory in 
its effect. Nevertheless, the second protection will to a large extent 
embrace the first. 


We must now consider the value of this second protection. To 
do so, however, it is important to appreciate fully the criterion 
which will be adopted by the court in determining whether a 
particular scheme is fair and reasonable. The court will sanction 
the scheme if it takes the view that a man of normal commercial 
prudence might reasonably regard the scheme as being fair and 
reasonable. It will be immaterial that the members of the court 
might, if they had to vote on the scheme personally, reject it*as - 
being unreasonable. They will not apply their own personal views.5 


3 [1891] 1 Ch. 218 (C.A.) at p. 947 See also Bowen L.J. in the same case 
at p. 243; Lopes L.J. in Re English, Scottish £ Australian Chartered Bank 
[1809] 9 Ch. 885 (C.A.) at p. 415; Buckley J. in Re Standard Exploration 
Co., The Times, March 21 and 26, 1902; Astbury J. in Re Anglo-Continental . 
Supply Co. [1922] 2 Ch. 728 at p. 786; Maugham J. m Re Dorman, Long £ 
Co. [1984] Ch. 635 at p. 657. 

* However, the converse does not apply. The fact that a scheme is not fair 
and reasonable will not necessarily prove mala fides on the part of the 
mejority. The court is reluctant to import lack of good faith, except where 
it is most glaringly revealed. (Cf. Brown v. British Abrasive Wheel Co. 
[1919] 1 Ch. 290.) i 

ë Bee Lord Maugham in Carruth v. Imperial Chemical Industries [1987] A.O. 
707 (H.L.) at p. 770 and Lindley L.J. in Re English, Scottish & Australian 
Chartered Bank [1893] 8 Ch. 885 (O.A.) ai p. 409. See also Buckley J. ım 
Re Standard Exploration Co., The Times, March 91 and 26, 1902, and cf. 
Lord Loreburn L.C. in Poole v. National Bank of China, Ltd. [1907] A.C. 
229 at p. 286. . 
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So long as the scheme js one which the court believes a businessman 
might reasonably accept, the sanction of the court will be given. 
Admittedly, there is a dictum which suggests a different 
criterion. For, in Re Alabama, etc., Rail Co.* Lindley L.J. lays 
it down that the court may withhold its sanction, if an objection 
might,reasonably be lodged against the scheme. He said’: 


**The court must look at the scheme and see . . . whether 

the scheme is a reasonable one or whether there is any reason- 

able objection to it, or such an objection to it as that any 

reasonable man might say that he could not approve of it." 
If this be the correct criterion, the protection afforded the minority 
is strengthened immensely. All that the minority have to do to 
kil & scheme of arrangement is to satisfy the court that their 
objection is one which & businessman might reasonably entertain. 
This is & far cry from having to establish that the scheme is one 
which no reasonable man of business could regard as being in the 
interests of the class concerned. However, as was pointed out by 
Maugham J. in Re Dorman, Long & Co.,? the dictum cannot 
“ represent exactly what the Lord Justice intended." For in Re 
Alabama, etc., Rail. Co.° Lindley L.J. clearly approved of the dicta 
of Bowen and Fry L.JJ. who sat with him on the case and expressed 
the conventional view of the criterion which the court must adopt. 
Further, in all the subsequent cases the dicta there expressed have 
supported the view contended for above. It is submitted, then, that 
' it is best to disregard Lindley L.J.'s dictum. 

As an immediate outcome of the criterion adopted by the court 
in determining whether it will sanction a scheme of arrangement, 
the burden of proof must fall on the minority members. The mere 
fact that a scheme has received the support of the statutory 
majority in itself provides evidence that the scheme is fair and 
teasonable. The court will not interfere in commercial matters 
more than it can possibly help. Prima facie businessmen are best 
judgeZ of what is fair and reasonable. Therefore, where a scheme 
has receivetl the approval of the appropriate majority, the court 
will give its sanction, unless the minority can show that the scheme 
is not fair and reasonable by the standard which the court has to 
adopt in deciding these matters.? 

We see, then, that, although the minority members of a class 
receive protection against abuse of the powers conferred on the 
majority under section 206 by the fact that the court will refuse 
its consent to a scheme of arrangement if it be not “fair and 
reasonable," the effect of the protection is greatly impaired in that 


* [1891] 1 Ch. 218 (0.A.) 
7 At p. 289. 


8 poši Ch. 685 at p. 656. : N ! 

9 See Lord Maugham in Carruth v. Imperial Ohemical Industries [1037] A.C. 
707 (H.L.) at pp 769, 770. Cf. Maugham J. in Re Hoare & Co. (1933) 150 
L.T. 874 at p. Ss, and Wynn-Parry J. in Re Press Caps [1949] Ch. 484 (C.A.) 
at p. 446. s 
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(i) the court will not consider the scheme im the light of its own 

independent judgment, but will automatically sanction it, if it 

holds that a sensible businessman might reasonably approve it, and 

(ii) the burden of proving that the scheme is unfair and unreason- 

able rests on the minority who make the allegation. It requires 

little imagination to see that so far the protection afforded the 

minority by the necessity for the court’s sanction is largely 

illusory. The minority are only safeguarded against the most 

flagrant instances of. oppression. It is so easy to give a commercial 

‘reason which will satisfy the court that a sensible businessman 

might reasonably approve the scheme. The criterion adopted by 

the court weighs heavily against the minority, and, in addition to 

this, it is the minority who must bear the burden of proof. 
Further, it is a very significant point that, although there have been 

numerous cases where the minority have pleaded the unfairness 

of a scheme of arrangement whose validity depended on the sanction 

of the court whether under section 206 or section 66, in no instance 

did the minority succeed in convincing the court. 

We now come to the third safeguard afforded the minority 
against oppression at the hands of the majority under section 206. 
The court may, if it thinks fit, make it a condition of its sanction 
to a scheme of arrangement that the dissentient minority shall have 
the same right to be bought out as that enjoyed by dissentient 
shareholders under section 287.1° Thus, in Re Sandwell Park 
Colliery Co.!! the court sanctioned a scheme under section 120 of 
the 1908 Companies Act (corresponding to section 206 of the present 
Act) only because the scheme had been specially amended so as 
‘to confer on dissentient members the express right to be bought 
out 1? and the company had in addition given an undertaking that 
non-assenting creditors would be paid out in full. 

However, the court will not automatically give the dissentient 
minority the right to be bought out on the conditions set put in 
. section 287. The court will exercise its discretion in the matttr. 

Thus, in Re Standard Ewploration Co. the court sanctioned a 
scheme without conditions, Buckley J. observing that “ a dissentient 
shareholder was not offered the arbitration which he could insist on 
if the reconstruction was under section 161 of the Companies Act, 
1862 [now s. 287 of the present Act]. Under the scheme he would 
only get what the shares in the new company, which he might have 
taken, sold for. That was not unfair.” 


10 g, 287 provides that a member of a company shall have the right to be bought 
out if Fe does not agree to the transfer under the section of the company’s 
assets to another company in exchange for shares, etc., to be distributed among 
the members. 

- 1 [1014] 1 Oh. 589. 2 ` 
13 Cf. also Re Canning Jarrah Timber Co. (Western Australia) [1900] 1 Ch. 

708 (C.A.) and Re Needhams [1023] W.N. 289. 

15 The Times, March 21 and 26, 1902. e 

M o 


Nov. 1958 PROTECTION OF MINORITIES AGAINST OPPRESSION 627 
* It will be seen from what has been said above that a minority 
shareholder is not so well protected where a scheme is formulated 
under section 206 rather than section 287. Whereas under section 
206 the court may require, as a condition of its sanction, that the 
dissentients shall have the right to be bought out at a price agreed 
betweea the parties or decided on arbitration, it will not necessarily 
impose this condition. Under section 287, however, a dissenting 
shareholder has an absolute right to be bought out, a right which 
does not depend on the discretion of the court. Clearly, then, a 
dissentient member is better protected if a scheme is formulated 
under section 287 than he is if it is effected under section 206. 
A problem at once arises out of this conclusion. Section 206 is 
- wide in scope, whereas section 287 is narrow. The former section 
is concerned with compromises and arrangements generally, whilst 
the latter deals with the sale of assets of one company to another, 
in exchange for cash shares, policies and other like interests for 
distribution among the members of the transferor company. Now 
might not a scheme properly falling within the scope of section 287 
be brought instead under section 206? If it could, clearly the value 
of the protection given to the dissenting members under section 
287 would be lessened. For the dissentients would have to depend 
on the discretion of the court for their protection. It is, therefore, 
a very vital question to decide whether a scheme falling within 
section 287 can be effected under section 206 instead. Unfortunately 
the answer to this problem is not free from difficulty. It is best 
if we first examine very briefly in their chronological order those 
cases where assets of one company were transferred to another for 
shares, etc., and then attempt to formulate a rule. 

First, there are several unreported cases cited in Palmer’s 
Company Precedents, 11th ed., Pt. IL, pp. 1015 and 1088 where 
schemes involving the transfer of assets from one company to 
another in exchange for shares to be distributed among the members 
of &he"transferor company were not brought under section 161 ™* 
of the 1862 Act, but nevertheless received the sanction of the court. 
Such cases inevitably raise the question—by what authority did the 
court sanction the schemes? For until the Companies Act, 1900, 
such schemes could not be effected at all except under section 161. 
Of course, under the Joint Stock Companies Arrangement Act, 
1870, s. 2, the court might sanction arrangements between the 
company and its creditors. However, such a power had no rele- 
vance to arrangements between the company and its members. It 
is submitted, then, that in these unreported cases occurring before 
the operation of the Companies Act, 1900, the court had no power 
to sanction arrangements between the shareholders and the com- 
pany so as to bind dissentients, and that such schemes ought to 
have been brought under section 161. 


14 Now s. 287 of the $948 Act. 
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The first reported case is Re Canning Jarrah Timber Co. 
(Western Australia), where the court sanctioned a scheme of 
arrangement brought under the Joint Stock Companies Arrange- 
ment Act, 1870, on the understanding that the dissentient share- 
holders should have the statutory rights enjoyed under section 161 
of the Companies Act, 1862. However, this case is subjeci»to the 
same criticism that may be levelled at the earlier unreported cases. 
By what authority did the court sanction a scheme purporting to 
bind all the shareholders? Admittedly, the court had power under 
the 1870 Act to sanction the scheme insofar as it concerned the 
company’s creditors, but it had no power to impose an arrangement 
on shareholders. It is submitted, therefore, that the arrangement 
between the company and its members fell within section 161, and 
ought to have been brought under that section. 

The next authority—Re Standard Emwploration Co.'*—0ccurred 
after the coming into operation of the Companies Act, 1900, and 
is, therefore, free from the difficulties encountered in the preceding 
cases. In it the court gave its sanction to a scheme of arrange- 
ment, though it did not require for the dissenting minority the 
tights given by section 161 of the 1862 Act. In 1904 another case 
arose—Re Tea Corpn., Sorsbie v. Tea Corpn."—where a scheme of 
arrangement was effected under section 2 of the Arrangement Act, 
1870, combined with section 24 of the Companies Act, 1900. Once 
again the court gave its sanction, holding that the ordinary share- 
holders had no right to require the safeguards afforded by section 
161 to be inserted in the scheme, in that on a realisation of the 
company’s assets there would be nothing for the ordinary share- 
holders anyway. The ordinary shareholders had nothing to gain 
from any such provision in the scheme. The next case—Re General 
Motor Cab Co.*—has, as will be shown later, caused considerable 
difficulty. Here the court refused to sanction a scheme brought 
under section 120 1° of the Companies (Consolidation) Act, 1908, ` 
because, according to subsequent interpretation of the chseeby 


“Astbury J. in Re Sandwell Park Colliery Co.?* and céunsel in Re 


Needhams*+ whose submission was apparently adopted by 
Tomlin J., there was no provision for preserving the rights of dis- 
sentient shareholders.? The court was laying down the rule that, 
where a scheme involving a sale under section 192 ® was brought 


15 [1900] 1 Ch. 708 (C.A.). 

16 The Times, March 21 and 26, 1902. 

17 [1904] 1 Ch. 12 (C.A.). 

18 [1918] 1 Ch. 877 (C.A.). 

19 Now s. 206 of the 1048 Aot. 

20 [1914] 1 Ch. 589. 

31 [1098] W.N. 989. 

33 "I think the judgments in Re General Motor Cab Co. must be read with 
referenoe to the particular scheme there which compelled shareholders to 
accept shares in the new company without giving them the rights of dissen- 
tients '’: per Astbury J. in Re Sandwell Park Colliery Co., supra, at p. 594. 

e. 


33 Now s. 267. 
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under section 120, the gourt would only give its sanction if dissent- 
ing members were afforded the same rights as they would have 
enjoyed had the scheme been proceeded with under section 192. 
However, a careful reading of the judgment shows that such an 
interpretation.cannot stand. The court merely said that the scheme 
it was asked to sanction was not an arrangement within the mean- 
ing of section 120, but was simply a sale of the company’s assets 
to another company for shares, which fell within section 192. The 
scheme could not, therefore, be brought under section 120, and as 
a result the court must withhold its sanction.* 


e The next case to arise was Re Sandwell Park Colliery Co.” 
Here Astbury J. sanctioned a scheme involving the transfer of assets 
from one company to another, but only because the scheme 
conferred on the dissenting members the protection they would 
have enjoyed under section 192. But far and away the most 
-important case on the problem whether a scheme falling within 
section 287 can be brought under section 206 is to be found in 
Re AngloContinental Supply Co.’ where the same learned judge 
considered the whole question “at considerable length. It was 
argued before him that, where there was a scheme involving a sale 
. of a company’s assets to another company in exchange for shares, 
the scheme must be brought under section 192. Astbury J., how- ' 
ever, rejected this contention as being far too wide, and accepted 
as a true statement of the law three propositions formulated by 
counsel. The relevant part of his judgment * is set out below, 
section 192 corresponding, of course, to section 287 of the 1948 Act 
and section 120 to section 206: 


* Ag a result of his researches Mr. Maugham has formulated 

three propositions which, when expressed as follows, are in 

my judgment sound: (1) when a so-called scheme is really and 
.. truly a sale, etc., under section 192 simpliciter, that section 
must be complied with and cannot be evaded by calling it a 
scheme of arrangement under section 120; see per Warrington 
L.J. i» Re Guardian Assurance Co." (2) Where a scheme of 
arrangement cannot be carried through under section 192, 
though it involves (inter alia) a sale to a company within that 
section for ‘ shares, policies and other like interests,’ and for 
liquidation and distribution of the proceeds, the court can 
sanction it under section 120 if it is fair and reasonable in 
accordance with the principle upon which the court acts in 
these cases, and it may, but only if it thinks fit, insist as a 


34 Although this interpretation was considered but rejected in Re Sandwell Park 
Colliery Co., supra, ıt was nevertheless supported by Warrington L.J. in 
Re Guardian Assurance Co. [1917] 1 Oh. 481 (C.A.) where he observed obiter 
at p. 450: "In [Re General Motor Cab Co.] there was an attempt by means 
of what was called an arrangement between the company and its shareholders 
to do that which the Act only permitted to be done in another way." 

25 [1922] 2 Oh. 728. 

16 See pp. 784, 785. 

27 [1917] 1 Ch. 481 «C.A.). 
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term of its sanétion on the dissentient shareholders being pro- 
tected in manner -similar to that provided for in section 192. 
(8) Where & scheme of arrangement is one outside section 192 
entirely, the court can also and a fortiori act as in proposition e 
(2), subject to the conditions therein mentioned." 


Although these three propositions are eminently reasonable, it is 
difficult to accept in full the explanation which Astbury J. went 
on to give of the various cases on which he founded his three rules. 
Let us consider each proposition in turn. 

In support of the first, Astbury J. cited Re General Motor Cab 
Co.**. As has been shown above, the reasoning of the judgment ip 
this case undoubtedly supports Astbury J.'s first conclusion. The 
learned Lord Justices held that the scheme was not an arrangement 
within the meaning of section 120, but simply a sale of the 
company's assets to another company for shares, which fell within 
section 192. However, the particular facts of the case give rise to 
considerable difficulty. For this was not a case of a transfer under 
section 192 simpliciter. There was in fact an arrangement between 

~ the two classes of members as to how the fully-paid shares to be 
received should be distributed among them. To quote the actual 
words of Buckley L.J.?*: : 


“ This transaction is one under which its preferred fully-paid ` 
ordinary shares of £4 are to be replaced by shares of 1s. and 
four of its fully-paid deferred shares of 1s. by a share of 1s. 
The result is that £822,880 lls. is represented in the new 
company by a sum of not more than £10,000.” 


The proposed distribution was not in strict accordance with the 
rights of each class, but was the subject of a scheme of arrangement 
. agreed to by both classes. Admittedly, the learned Lord Justice 
expressly denied that there was an arrangement, his reason being 
„that the scheme did not amount to a compromise. However, it ^ 
has been expressly laid down by the Court of Appeal in Re Guardian 
Assurance Co.** that an “ arrangement ” need not be analogous to 
„a * compromise,” and therefore the scheme in the Geheral Motor 
Cab case *? which regulated the distribution of shares otherwise than 
in accordance with the strict rights of each class clearly amounted 
to an arrangement within the meaning of section 206. This was 
not a case of a transfer simpliciter of assets to a company in 
exchange for shares, etc. It is submitted, then, that the decision 
in Re General Motor Cab Co.** is not an authority for the first of 
Astbury J.’s three propositions. Further, as regards the dictum of 
Warrington L.J. in Re Guardian Assurance Co." also cited by 
Astbury J., it is submitted that the learned Lord Justice was under 


2 
30 At p. 884. 

31 [1917] 1 Ch. 481 (0.A.). : 

83 [1918] 1 Ch. 877 (C.A.). ° 


38 [1918] 1 Ch. 877 (C.A.). 
9 At p. 888. 
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the misapprehension that there was no arrangement in the General 
Motor Cab case.*? This mistaken belief undermines the value of 
the dictum. It is submitted, therefore, that the authorities cited 
by Astbury J. do not adequately bear out his first proposition. 
Indeed, there are authorities which run directly counter to 
the proposition. Thus, as has been explained above, the scheme 
of arrangement between the shareholders and the company in Re 
Canning Jarrah Timber Co. (Western Australia) ? was not brought 


under section 161. Even if we skate over the question of what 


authority the court had to sanction the scheme so as to bind the 


. dissentients, the case is still not free from difficulty. As there was 


only one class of shareholder, there was nothing to prevent the 
scheme being effected under section 161. This was simply a sale 
of the company’s assets to another company in exchange for shares 
which were to be distributed among the members in strict accor- 


"dance with their rights. Similarly, in Re Standard Emploration 


Co.,°4 where the court sanctioned an arrangement between the 


'eompany and its shareholders so as to bind the dissentients, as 
"there was (it would seem) only one class of shareholder we have 


purely a sale falling within section 101. According to Astbury J.'s 
rule the scheme ought to have been brought under section 161. 
Thus, we have two authorities which directly conflict with Astbury 
J.'s first proposition, and suggest that the court has power to 
sanction under section 206 schemes which are simply sales falling 
within section 287. 

Let us now turn to the second proposition. If a scheme is 


brought under section 287, the proceeds of sale must be dis- 


tributed among the members of the transferor company in exact 
accordance with their rights on a winding up. Where, then, there 
is more than one class of shares, considerable difficulty may arise. 
For example, suppose there are both preference and ordinary share- 
holders, and a scheme is proposed under section 287. In providing 
under ¢he scheme for the distribution of the shares of the transferee 
company to the members of the transferor company, reference can 
only be had to their rights on a winding up, not to the market 
value of the shares. Of course, the strict rules of distribution can 


- be varied if all the members agree. But, it is extremely difficult — 


partieularly where a large number of members are concerned—to 
ensure that they all agree without a single dissent. Fortunately, 
however, this problem does not occur in an arrangement under 


. section 206. In fact, the real object of this section is to enable 


the various classes of shareholders to vary their striet rights. 
Therefore, if a company wishes to effect a reconstruction involving 
(i) the transfer of its assets to another company in exchange for 
shares and (ii) the distribution of the shares otherwise than in 
strict accordance with the rights of the members of the old company 


33 [1900] 1 Ch. 708 (C.A.). 
34 The Times, March 21 and 26, 1902. 
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on a winding up, it must have recourse ‘q section 206. Now, in 
such circumstances, according to the second proposition laid down 
by Astbury J., a scheme of arrangement may properly be brought 
under section 206, the court being left to decide whether or no it 
will insist on the insertion in the scheme of a provision conferring 
on the dissentient members the safeguards set out in sectipn 287. 
In support of this second proposition Astbury J. cited Re 
Sandwell Park Colliery Co.** and Re Standard Eaploration Co.** 
The scheme in the former case was, in fact, brought under section 
120, though it involved a transfer of assets to another company. 
Had the scheme been effected under section 192, where the distg- 
bution of the shares in the new company would have had to have 

` been in strict accordance with the rights of the members of the 


old company, it was possible that the preference shareholders might . 


have claimed more than the scheme of arrangement allowed. "The 
scheme, therefore, had to be brought under section 120. It was 
not one which amounted merely to a sale simpliciter of the com- 
pany's assets to another company in exchange for shares, etc. 
The scheme involved a transfer of assets falling within section 192, 
but it could not be brought under that section because it was desired 
to distribute the shares in a manner which could not be challenged 
by any class. Consequently, the scheme was brought under section 
120, and it was sanctioned by the court. Astbury J. therefore finds 
support for his second proposition in the decision of Re Sandwell 
Park Colliery Co.?* However, although the decision of the Sandwell 
Park Colliery case?* can be regarded as supporting Astbury J.’s 
second proposition, it is difficult to see how the reasoning of the 
judgment can be interpreted in the same light. It would seem that 
the learned judge in this case—who was in fact Astbury J. himself 
—gave his sanction to the scheme, not because it involved an 
arrangement falling outside the narrow confines of section 192, but 
merely because the dissenting minority enjoyed under the scheme 
the protection afforded by that section and the company haé agreed 
to satisfy all creditors before executing the scheme. e » 

A second ease specifically cited by Astbury J. in support of 
his second proposition was Re Standard Exploration Co. How- 
ever, what evidence is there that there was even an arrangement 
in this case necessarily falling within section 120? As has been 
submitted above, surely there was simply a transfer of assets from 
one company to another in exchange for shares, which according 
to Astbury J.’s first proposition must be dealt with under section 
192! Indeed, the fact that the court gave its sanction to the 
scheme being brought under the Joint Stock Companies Arrange- 
ment Act, 1870 (in conjunction presumably with section 24 of the 
Companies Act, 1900), serves as an authority against the first 
proposition discussed above. It is submitted, then, that neither 


35 [1914] 1 Ch. 689. 
. 36 The Times, March 21 and 26, 1902. .. 
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Be Sandwell Park Colligry Co.” nor Re Standard Eaploration Co.,** 
though expressly cited by Astbury J., is a satisfactory authority 
for the second proposition. In the light of the facts the decision 
in the former cases lend support, but not so the reasoning which 
led to the deaision, whilst in the latter case it was unnecessary to 
bring the scheme under section 120 at all. Further, the General 
Motor Cab case?* is an express authority against the proposition. 
In that case there was & scheme of arrangement falling within 
section 120 which could not be brought under section 192, because 
the proposed distribution would not be in strict accordance with 
ipe rights of the members of the transferor company. Nevertheless, 
the court refused to sanction the scheme, holding it fell within 
section 192. 


However, support can be found for Astbury J.’s second proposi- 
tion in the case of Re Tea Corpn., Sorsbie v. Tea Corpn.,*? which 
was mentioned by the learned judge, but not specifically cited to 
substantiate his rule. Here a scheme involving the transfer of a 
company’s assets to another'company in exchange for shares was 
brought under section 2 of the Joint Stock Companies Arrangement 
Act, 1870, combined with section 24 of the Companies Act, 1900, 
and it was argued that the scheme ought to have been brought 

“under section 161 of the Companies Act, 1862. However, 
it is quite clear from an examination of the details of the 
scheme that it could not have been affected under section 
161. For the shares in the new company were to be distributed 
otherwise than in accordance with the strict rights of the 
members of the transferor company. The court in fact exercised 
jurisdiction under section 24 of the Companies Act, 1900, and 
it can, therefore, be argued that the Tea Corpn. case *°-is a clear 
authority for Astbury J.’s second proposition. However, although 
tke case admits of this interpretation, it would appear that the 
members of the court did not decide it on this basis. They justified 
sanctidhing the scheme under section 24 of the Companies Act, 
1900, on the ground that the ordinary shareholders (who were the 
objecting class) had nothing to gain by requiring the scheme to be 
brought under section 161. For on a sale of the company’s assets 
the ordinary shareholders would receive nothing, and therefore the 
right to be bought out, which was enjoyed under section 161, would 
be valueless to the ordinary shareholders. It is interesting to con- 
template what would have been the reasoning of the court had 
certain preference, and not ordinary, shareholders objected to the 
scheme. Clearly, they had something to gain on a sale of the 
company’s assets. Assuming the court would still have sanctioned 
the scheme under section 24, it is submitted that the decision would 


37 [1014] 1 Ch. 589. 

38 The Times, March 21 and 26, 1902. 
39 [1918].1 Ch. 877 (O.A.). 

40 [1904] 1 Ch. 12 (@.A.). 
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have had to have been based on the principle set out in Astbury 
J.'s second proposition. 

We see, then, that it is not easy to find authority in the cases 
for Astbury J.'s second proposition. Admittedly, the decisions in 
Re Sandwell Park Colliery Co.** and Re Tea Corpn., Sorsbie v. 
Tea Corpn.? can be cited in support of the learned judgegs rule, 
but not so the reasoning which in each case gave rise to the 
decisions. Further, although Astbury J. expressly cited Re Standard 
Eaploration Co.* to justify his proposition, it is submitted that on 
the facts of the case it was quite unnecessary ever to have brought 
the scheme under section 120 at all. Finally, the General Moter 
Cab Co.“ is an express authority against the principle under dis- 
cussion. We see, then, that however reasonable Astbury J.’s 
second proposition may seem, judicial support for it is not strong. 

As regards the third proposition, no difficulty arises. It is really 
a statement of the obvious. Thus, it was held in Re Anglo- 
Continental Supply Co.“ that a scheme involving the transfer of a 
company’s assets to a new foreign company in exchange for shares 
in the latter was quite outside the scope of section 192 of the 
Companies (Consolidation) Act, 1908, and therefore could properly 
be brought under section 120. Indeed it is difficult to see how any 
other conclusion could be seriously entertained. : 

Now that we have considered Astbury J.’s three propositions 
at some length, one point stands out most vividly. Any objective 
examination of the authorities before Re Anglo-Continental Supply 
Co.** reveals the law to be devoid of any consistent principle. The 
supreme merit of the three rules propounded by Astbury J. is that 
they give order to a hitherto chaotic position. Clearly, section 287 
of the present Act (and the corresponding section of earlier Acts) 
was intended to have some effect, and if its functions are taken over 
completely by section 206, it will be meaningless. Astbury Js 
three rules give a point to section 287. Prima facie the transfer 
of one company's assets to another in exchange for shares muste be 
effected under section 287 with its attendant saf€guards for 
dissentient shareholders. It is only where section 287 is an unsatis- 
factory section under which to bring a scheme involving such a 
transfer (because, for example, the shares are to be distributed 
otherwise than in strict accordance with the rights of the share- 
holders of the transferor company) that recourse can be had to 
section 206. Under Astbury J.’s interpretation of the law a clear 
line of demarcation is made between the scope of section 287 and 
that of section 206. 


41 [1914] 1 Oh. 589. 

43 [1904] 1 Ch. 12 (C.A.). 

43 The Times, March 21 and 26, 1902. 

44 [1918] 1 Ch. 877 (C.A.). 

45 [1922] 2 Ch. 723. 

46 Ibid. e 
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* However, despite ife fundamental reasonableness of Astbury J.’s 
three propositions, it" is somewhat surprising to note that they 
appear not to have been adopted by counsel for the petitioner in 
Re Needhams," the one subsequently reported case concerning a 
scheme brought under the earlier equivalent of section 206 and 
involyjng a transfer of assets to another company and a distribution 
of its shares. For here counsel argued **—** The court is asked 
to sanction the scheme under section 120 of the Companies (Con- 
solidation) Act, 1908. There is jurisdiction to do so if proper 
provision is made for dissentient shareholders: Re Sandwell Park 
Golliery Co.** . . . The effect of Re General Motor Cab Co.°° is 
that the court will not sanction such an arrangement unless the 
dissentient shareholders are given at least as good rights as under 
section 192 "— and the court did not deny this contention despite 
the fact that it ran directly counter to the carefully weighed opinion 
of Astbury J. and the principle clearly established to the contrary 
in Re Standard Emploration Co. However, as the only thing the 
court was actually required to decide was whether it would sanction 
a particular scheme which happened to confer upon dissentients 
the same right of being bought out as that contained in section 192, 
the court/s finding in favour of the petitioner did not imply that it 
necessarily endorsed counsel’s view that it could not have given its 
sanction had the right conferred by section 192 not been granted 
under the scheme. But whatever the significance of Re Needhams *? 
it is submitted that it is a hopeless task to reconcile authorities 
which were never based on consistent principles and, hence, are in 
hopeless confusion, that Astbury J.’s three propositions represent 
a courageous attempt to give order to a chaotic situation, and that 
they should be adopted. The position can, of course, only be 
finally resolved in the light of future cases. 

Returning, then, to the problem we set out to consider, namely, 
What protection the minority shareholders have against oppression 
at the hands of the majority under section 206, we see that three 
safeguardseare provided. First, the court will not give to a scheme 
brought under section 206 the necessary sanction to make it effect- 
ive, unless the majority have acted bona fide in the interests of 
the class as a whole. Secondly, the court will only sanction the 
scheme if it be a fair and reasonable one. However, it is submitted 
that the first protection is in effect incorporated to a large extent 
in the second, and that in practice it is difficult for the minority 
to prove the unfairness of a scheme. Thirdly, the court may require 
as a condition of its consent that the dissentients shall have the 


47 [1928] W.N. 289. ; 

48 Without, however, making any reference to Re Anglo-Continental Supply Co., 
supra. 

49 [1014] 1 Ch. 589. 

59 [1018] 1 Ch. 877 (C.A.). 

51 The Times, March 21 and 26, 1902. 

52 [1923] W.N. 9289. 
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"sights, he would have ded had the schewfe been brought under on 
section 287. It is emphasised, however, that whether or no the 
` dissentients shall have the right to be bought out lies entirely 
within the discretion of the court. Nevertheless, the authorities - 
. show that, where at any rate a scheme involves a tramsfer of assets 
;: and a distribution of shares, the court usually confers the, right, 
. 80 that this third protection is of some real significance. Arising 
. directly out of this third protection is the problem whether a 
scheme properly falling within section 287,-where the dissentient 


minority have an absolute right to be bought out, can be brought ` f 


under section 206, where they enjoy no such right unless it E 
expressly conferred by the court as a condition of -its sanctioning . 
‘the scheme. The authorities on this point are confused and 


pr irreconcilable, but it is submitted that the three propositions laid 


. down by Abudy J. are eminently reasonable and should -be 
adopted. 
E D. G. Ricz:* 


* M.A., LU.B.(Cantab); PH.D. (Lond. ), of Lincoln’s Inn, ‘Barrtster- at- Daw. 
© ae & - : 
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. _ FRUSTRATION AND THE CHATTEL 
: INTEREST 


THERE is no consensus of opinion among the heads of the law in 
England on the rule that frustration applies to leases. In the Court 
of Appeal it was first questioned by Atkin L.J. (as he then was) 
in his minority judgment in Matthey v. Curling. In the House of 
Lords, however, Lord Simon and Lord Wright held obiter in the 
Cricklewood case * that there was.no reason why frustration should 
' not apply to leaseholds. 

But in the Court of Appeal the rule that frustration does not 
apply to leases is still law and its raison d’étre is the subsistence 
of the so-called chattel interest, also known as “‘ term of years," ` 
created by the lease. 

In London & Northern Estates, Ltd. v. Schlesinger? Lush J. 
said: 


It is not correct to speak of this tenancy agreement as a con- 
tract and nothing more.. A term of years was created by it 
and vested in the appellant, and I can see no reason for saying 
that because this order disqualifles him from personally residing 
in the flat, it affected the chattel interest which was vested in 
him by virtue of the agreement. In my opinion it continues 
vested in him still. 
"There is no question that Lush J. uses the phrases ** term of years ”’ 
and **chattel interest"? to convey an estate in the land incidental 
to the lease—an interest of a secondary character subject to the 
Pr and following its—the lease’s—destiny: it is a creature of 
e lease. In his speech in the Cricklewood case, Lord Wright treats 
^ 28 sfich. € In the same case Lord Russell says 5: 


A lease may come to an end, and with it the estate in the 
land and all contractual liability, by virtue of some provision 
in the lease, or by reason of some defect in the title of the 
person who purported to grant it. 
It follows that.the chattel interest is not indefeasible: the lessee 
may contract out of it by express’ stipulation. One is reminded of 
the words in Paradine v. Jane,’ that the lessee ‘‘ could provide 
against it by his contract," i.e., against his obligation to pay rent 
or repair. : 


1 [1992] 2 A.O. 180. 

3 Cricklewood Property & S MM Trust, Lid. v. Leighton s Investment 

- Trust, Ltd. [1945] A.G 

3 [1916] 1 K.B.-20, at 94. 

4 [1945] A.C., at 240. " 

5 Ibid., at 934. : 

* (1647) Aleyn. 26° 
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But in the same case (Cricklewood, supra] Lord Goddard says ': 


In the case of a lease, the foundation of the agreement is that 
the landlord parts with his interest in the demised property 
for a term of years, which thereupon becomes vested in the 
tenant, in return for a rent. So long as the inferest remains 


in the tenant, there is no frustration, though particuiar use e 


may be prevented. . . . It is no doubt easy to envisage a 
hard case: building lessees may find soon after a lease has 
been granted, that a statute is passed prohibiting building on 
the land in perpetuity . . . in such cases hardship would 
result but not greater than if they had purchased the feg 
simple of the building estate, which subsequent legislation 
prevented them from developing. ... 


Here the transaction assumes a different aspect altogether: what, 
in Lord Goddard’s view, is conveyed is not a mere estate in the 
land which falls with the lease, but the landlord’s own interest 
“in the demised property . . . which thereupon becomes vested 
in the tenant . . ." as finally and irrevocably “as if he had 
purchased the fee simple ” thereof, for this is ** the foundation of 
the agreement." There is no possibility of providing against 
it in the agreement. Here the chattel interest is erected into the 
fee simple, which by its very nature does not fall with the lease 
as a contract, but continues vested in the tenant whatever may 
befall the property during the term of the lease. An interest of 
this kind would surely survive frustration. If that is really so, 
the usual covenants in leases such as absolute or qualified covenants 
as to assignment and subletting should disappear, for the transfer 
of such interest with such limitations, apart from involving a con- 
tradiction in terms, would impose on the tenant risks and liabilities 
which, on the happening of certain events, would deprive him of his 
right to quiet enjoyment without relieving him from any of hig 
obligations under the lease. : 

But Lord Goddard’s view would not appear to be in hdtmopy 
with the history of leaseholds. Holdsworth (in Volume 8 of his 
History of English Law *) uses the term chattel interest to denomi- 
nate a class of rights: not only is a lease for years a chattel interest 
(p. 216) but the right of a creditor under the enactment of 1285 
to hold the land of his debtor until the debt is paid is also described 
as a chattel interest (p. 181), which in the particular context would 
amount to a mere right of detainer. Professor Cheshire in his Modern 
Law of Property ? assigns the chattel interest to the class of chattels 
real and gives reasons therefor which, if Lord Goddard's view pre- 
vails, would defeat their own ends. There is a difference in kind 
between the views held by Lords Wright and Russell and the view 
of Lord Goddard as to the very nature of the chattel interest. 


T At 245. 

8 (5th ed.) pp. 181, 216 

9 (8th ed.), pp. 88 et seq e 
- e e 
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* Again, in his artidle ** The Coronation Cases," ° Dr. Glanville 
Williams explains that the consideration for the tenants covenant 
to pay rent is the grant by the landlord of ** an ” interest in the 
land, and that so long as that interest remains undefeated by 
eviction by the landlord or by title paramount, the consideration 
is peyformed and rent must be paid. In the next paragraph, 
however, Dr. Williams finds this theory unsatisfactory and the 
right in rem conferred on the lessee artificial, i.e., more or less 
illusory. No alternative explanation is offered and we are left 
with what appears to be a legal concept to which no satisfactory 
.explanation, apparently, can be given. With the divergence of 
opinion referred to above, no wonder that the term “ chattel 
interest ” offers resistance to conceptual definition as a specific right. 
However, the view that the chattel interest is an appendant to and 
not the foundation of a lease clearly emerges from the above 
discussion. 

Starting from this standpoint, and postulating as an overriding 
consideration that the fundamental element in the lease is the 
demise—the covenant for quiet enjoyment—it may be laid down 
that inability or impossibility of securing the effect of this covenant 
without the lessee’s fault must necessarily involve the negation of 
the payment of rent and therewith the disappearance of the chattel 
interest. 

In Paradine v. Jane, a tenant was dispossessed by the King’s 
enemies of the demised premises. His landlord sued him for rent 
due since his dispossession and recovered judgment on the ground 
that his undertaking to pay rent was absolute. It is submitted 
that the facts of this case, disclosing an incident of such publie 
character, did not admit of determination by reference to the pro- 
visions of any consensual instrument. The lessee was dispossessed 
$y a process which, at least as far as he was concerned, overran 
the very power of the State which, in the last resort, conditions 
and supports law itself and, as such, transcends eviction by the 
landlord dr by title paramount. The same considerations apply 
to the exercise of emergency statutory powers, although in their 
case it is the competent national authorities within the realm who 
are authorised to exercise transcendental powers similar in nature 
to those of an invading army. In Matthey v. Curling it was held 
that requisition under those powers did not amount to eviction 
by the landlord or by title paramount. It is submitted that if 
the powers under which such requisitions are made override, as 
they do, private rights, they are stronger than eviction by either 
landlord or title paramount, because neither of these can preclude 
or resist the exercise of those powers for the purpose of securing 
the fulfilment of their covenant for quiet enjoyment. The deter- 
mining factor in these cases is not superiority of title but the urgent 


10 (1041) 4 M.L.Re 248, at 257. 
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and irresistible character of the action takeh under those powers. 
Its effect in working frustration is determinéd by the degree of its 
interference and duration in defeating the purpose of the contract 
so far as it depends on the exercise of the private right affected 
by the requisition, and the chattel interest as an appendant of the 
lease vanishes with it. If, therefore, the frustrating eventeaffects 
the use of the land during a negligible part of the period of the 
lease or of the unexpired portion thereof (as in the Cricklewood 
case) frustration does not apply. Neither is there frustration if, 
consistently with Lord Russell’s view, the lease comes to an end 
under its own terms. But if the use of the land is or presumably 


may be affected during the whole of the term or of the unexpired ` 


period thereof, it is submitted that there is no reason for main- 
taining that frustration does not apply. 

But requisition of leaseholds under statutory powers as a frus- 
trating event reveals frustration in the light of a special case. 
Requisition per se without more would cause frustration, but the 
further statutory remedy of compensation wards it off and prevents 
it being set up. The position is not that frustration has occurred 
and is not applied because frustration does not apply to leases. It 


is eliminated by the effect of compensation arising immediately: 


upon the cesser of the tenant’s possession under the lease as a 
result of the requisition. In Swift v. Macbean 1! it was held that 
frustration did not apply, but that if it did, then the lease was 
frustrated. It is respectfully submitted that frustration did not 
take place because the statutory provision for compensation 
operated to continue the effect of the contract as a term incor- 
porated therein. This has nothing to do with the much disputed 
theory of *' the implied term ” applied in cases of frustration. The 
statutory provision mentioned is incorporated in the lease in the 
way *' Clauses Acts ? incorporate terms in the instruments to which 
they relate, unless expressly excluded. The decision in Swift v. 
Macbean in its alternative form is inconsistent with both thé inten- 
tion of the legislature and the effect of legislation. If*frustration 
applies and the lease is frustrated, a crop of questions arises to 
none of which an adequate answer is offered by the decision. In 
the first place, how is frustration made to apply when legislation 
was passed to prevent its incidence? In the second place, if frus- 
tration has occurred, is the statutory provision for compensation 
automatically cancelled and, if so, who is to bear the loss? Does 
compensation become automatically payable to the landlord? And 
do these automatic changes follow without statutory authority? 
It would appear, under the circumstances, as though the chattel 
interest had been spirited away. This is not so. Its effect is to 
indicate the incidence of the risk, and is exhausted by the very 
fact that the compensation is made payable to the tenant. Under 


11 [1949] 1 K.B. 876. ° 
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Roman law hiring of [land gave rise to simple personal obligations 
and its determination testored the land back to the owner with the 
result that the relation of landlord and tenant ceased. Requisition 
would have the effect of putting an end to that relation, with the 
result that compensation would become payable to the landlord. 


e As almady observed, in England the statutory provision operates 
> to continue the contract and, therefore, the tenant receives the 


compensation, and the chattel interest is merged in the effect of 
that statutory provision. 

Now, suppose that instead of the paddock in Baily v. De 

Grespigny '? having been sold, it had been the subject of a lease, 

" compulsory purchase by the railway company would have put an end 

to the lease otherwise than ** by virtue of some provision in the lease 

or by reason of some defect in the title of the person who purported 


- to grant it" (per Lord Russell in Cricklewood, supra, at 284). 


Compensation would be payable both to the tenant and to the 
landlord, regard being had to the length of the unexpired period 
of the lease term. The lease would be frustrated and the chattel 
interest would disappear with it. In this case it would become 


- “merged in the evaluation to the tenant of the length of the 


unexpired period. He could neither claim nor receive any special 
or separate compensation for the loss of the chattel interest. Nor 
could he do so where a ** vast convulsion of nature swallowed up the 
property altogether or buried it in the depths of the sea ” (per Lord 
Simon in Cricklewood, supra, at 229), in which case there would be 
no third party to neutralise the effect of the ensuing frustration. 
In conclusion it appears that the chattel interest has no such 
' decisive effect on leases in case of frustration as to prevent it apply- 
ing thereto. The examples furnished show that it follows the 
destiny of the lease without claiming any separate independent 
gxistence, or showing any uniformly perceptible effect, or enjoying 
any distinct estimation assignable to itself apart from the lease. 
"There*is no reason, therefore, why it should operate to exclude 
` leases from the ordinary consequences of frustration, except that 


` it takes effect from the time it occurs, though this is not the effect 


of the chattel interest. z 
S. YAHUDA.* 


12 (1869) L.R. 4 Q.B. 180. | 
* Advocate of the *"Ieraeli Bar. 
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MERCHANT SurpPmNG (LIABLITY OF SHIPOWNERS AND Onftzns) D 
Act, 1968 "E 


` Tæ Merchant Shipping (Liability of Shipowners and Others) Act, 

_ 1958, gives effect to the International Convention relating to the 
Limitation of the Liability of Owners of Seagoing Ships, signed fn 
Brussels on October 10, 1957 (Cmnd. 858). The conference at 
which the Convention was negotiated also discussed two other con- 

. ventions—one concerning the landing .and maintenance of stow- e, 
~  awáys, and the other concerning liability to passengers—but neither. 

` came to fruition. 
~ The efforts of the draftsman of the new Act, who récast the' 
` Convention in terms suitable for the statute, are evident, for. 
"d example, from the following quotations. The Act says in section 
^. 1.(1): “the number by which the amount substituted by para- - 
- graph (a) of this subsection is to be multiplied shall be 800 in 
- - any case where the tonnage concerned is less than 800 tons. The. 
Convention had expressed the rule thus (Art. 8 (5)): “For the 
purposes of ascertaining the limit of an owner's liability . . . the 
tonnage of a ship of less than 800 tons shall be deemed- o be 
“800 tons." 
The Act makes section 508 of the Merchant Shipping Act, 
` 1894, as variously amended, conform with the Convention. 
The. most important change—which also received the greatest, 
? publicity 8t the time when conference proceedings were reported 
in the Press—elates to the calculation of the limited amount whieh : 
- 8 Ship operator has to pay in damages. British law—the qelevant : ' 
Part of the 1894 Act was imperial in scope (see s. 509)—had 
. provided that personal claims could be limited to £15 þer ton and 
': property claims to £8 per ton, amounts fixed over 100 years ago’ 
. and long unduly favourable to the shipowner. In future, the figures .' 
"wil be 8,100 and 1,000 gold francs, respectively, one gold franc 
to be a unit of 654 milligrams of gold of-millesimal fineness 900 
_ (s..1 (1) and, (8) ). -The Minister of Transport and Civil Aviatior 
has power to specify sterling equivalents from time to time (s. 1 
-(8)), and he has done so by the Merchant Shipping (Limitation | 
, -of Liability) (Sterling Equivalents) Order, 1958, the respective ', 
equivalents being £78 8s. 10-5/82d. and £28 18s. 9-27 /B2d. - 
, .The Convention also proyides (Art. 8 (1) (c)) that where. 
liability arises in respect of both personal and property claims; - 
` 2,100 out of.the 8,100 gold francs per ton shall be appropriated. 
to personal claims; where this does not satisfy the personal claini- 
ants, the latter shall share in the balance rateably with the property 


c AM - 642. 
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claimants. The Act contains no express reference to this, and the 
Sterling Equivalents Order specifies no equivalent for 2,100 gold 
francs, but it can, of course, be calculated with-the help of the 
two equivalents specified in the Order. British case-law before 
the 1958 Act*provided for such “ marshalling of the limitation 
fund, lying down that in the event of mixed claims £7 per ton 
should be reserved for personal claimants (The Victoria (1888) 
18 P.D. 125). It should be observed that the old and the new 
ratios vary; the old £7 is just under half, while the new 2,100 
gold francs is about two-thirds of the total. The Convention (Art. 
4) provides that **the rules relating to the . . . distribution of the 
limitation fund, if any . . . shall be governed by the national law 
of the State in which the fund is constituted." It seems clear 
that United Kingdom courts (ss. 10, 11) will apply the new 
ratio. The new Act compels them to appropriate 1,000 gold francs 
to property claimants, just as the old Act compelled them to 
appropriate £8 out of the £15 to them. The old ratio leit £7 
and the new Act leaves 2,100 gold francs for the exclusive use of 
the personal claimants. 

A minor point worth mentioning is that for personal claims 
ships under 800 tons shall be deemed to be of 800 tons, thus 
increasing the liability of small ships for loss of life and personal 
injuries (s. 1 (1)). The Convention (Art. 8 (5)) lays this down 
also for property claims, but the Protocol to the Convention allows 
members to make alternative provision, and Britain has exercised 
this right. . 

The Convention has also removed a discrepancy between British 
and most other laws. The latter calculated the limitation fund by 
reference to the value of ship and freight, the old fortune de mer 
principle (e.g. s. 486 of the German Commercial Code). The 
Rawitish method of calculation, adopted in 1862, has now been 
genera]y accepted; it is clearly preferable because the value of 
ship and freight must needs vary considerably, with the result that 
the degree’ of compensation is made dependent on fortuitous 
circumstances. 

The next point concerns the person who is entitled to limit his 
liability. Legislation amending the 1894 Act, which confined the 
privilege to owners, had extended the right to charterers by demise, 
hirers and others. The new Act (s. 8 (1)) extends the privilege to 
* any charterer and any person interested in or in possession of 
the ship," and also to persons employed by any of the former 


1 The principal reason why the un and freight basis was abandoned in the first 
place was, however, different. Mr. Milner Gibson, then President of the 
Board of Trade, explained when moving the second reading of the Merchant 
Shipping Bill, 1862 (Hansard, series 8, vol. 165, p. 1983), the old law favoured 
the owner of an old and poorly-maintained ship and discriminated against the 
owner running & new and well-maintained vessel. Accordingly, the Merchant 
Shipping Committee had recommended £15 per ton as the measure for 
limitation. 2 
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Ue (8. 78:(2)). - Even under the old law limitation- was -possible: fn. < 
"f. m -respect of uncompleted ships.- This provi ion has been adaptéd»-.. 
ME RS to modern shipbuilding tech niques, ^which include’ prefabrication, ^ 
cU .“*tsby ‘including * part of a ship” (s. 4 (1)); this term niay-give _' 
~-~. ` _` rise tọ difficult -problems of interpretation... For British ships the, - 
` 2 privilege has also been extended. to ships “ not yet?” registered 4. 
WU i (s. 4 (2)), in.other words, not to ships which need not be registeréd- 7 
«e a iatale 8 d Mur a a LN LC SM Sa 
^l ix. Ships arrésted máy: be released, on -a “guarantee?” being ^ 
< -> furnished. The réleasé shall be ordered if the ‘guarantee is furnished: 
sin’ the "relevant port,” and-this port is-situated-in- a Conventien: - 
T _ “country. -The rélevant, port is the port of call after the casualty 
V -7.0 the port of disembarkation or discharge (s. 5). po ne 
> = l1 * Persons “and” property not on board the ship which is liable. in: ,. 
7 ;"2\ damages (8: 508 (1),(c) and” (d)) have been redefined (s. 2 .(1)) - -: 
“..";-and “crew on board or other employees of.the ship at fault have: 
eT. Been given’ án important -additional right. If their contract of^ 
[i Bervice is governed by'a law-other than that of the United Kingdom; _ 
o£ > -And the proper law, does not provide for limitation, they-are entitled . . 


'.' t^ to full compensation; if the proper law fixes limitation at-a higher :: 
_ + tate than provided by -United: Kingdom law, cleimants-can rely 
^^. X.Óm that-higher limitation (s. 2 (4) ). I DN M A, 
':7-.'" The Convention deals only with limitation of liability (3. 508 ^. 
. of the 1894 Act), but. the new Act: also amends the provisions 
: -relating to exemption from liability (s. 502). Without this amend-. - 
 —ment'an illogical distinction would have been introduced in English - 
^, Jaw..' Previous British -amending legislation -had extended the : 
." 3^, meaning of * shipowner 2” uniformly in fespect of exemption and . 
` ©. .]limitation, and the 1958 Act follows this precedent (s. 8 (8) ),. 80: ~ 
~ . 1 that now any charterer, not only a charterer-by demise, can claim = 
‘> ..: exemption in respect of fire and of loss of or damage 'to-valuablég: 


- 77 _ The. new Act also extends the right of exemption to non-seagoing = 


<z n ships (s. 8 (1)).-- . — - i cum. DEN 
. .rf' * Finally, attention should be drawn to a few points "inthe Gon-- ~ 
' - “vention, whick have not been expressly included in the 1958 Act. 
~- £77 The owner can.set off against the claimant any claim against-the:. . 
7 2.5 latter arising: out of the same occurrénce (Art..1 (5)); this-right-has . 
^.  ,leng been part of general English law.. The burden of proof ` -> 
. Whether or not the shipowner himself was at fault or privy-to the _ 
` Occurrence giving rise to the claim shall be -determined by the- 
“lew fori (Art. 1 (6)); this, too, follows from the English rules on : ` 


Er 


^ 22 Conflict’ of laws. “The act of invoking liability “shall not’ coristi-- P: 
Cl tute an admission of liability ” (Art. -L (7) ); but-note that where a^ 
-`` * ship has been released in accordance with section 5 (1), the suecess--^ ` 
. P, ful applicant-is deemed to have submitted to the jurisdiction of the —: 
+" - court. . ` ; z A e aes PaA A S 
^i LL .2 AM that has been said about-limitation of claims against: ships 
- applies. mutatis mutandis to claims against - harbour, dock and :: 
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conservancy authoritids, who were given the right to limit claims 
against themselves by\the Merchant Shipping (Liability of Ship- 
owners and Others) Act, 1900, including docks which are Crown 
property (s. 8 (5) of the 1958 Act, which amends s. 5 of the 
Crown Proceedings Act, 1947). 

ê O. C. GIES. 


“Toe Act is of some interest from the point of view of the 
conflict of laws. The attention of specialists in this subject should 
be directed towards section 2 (4). It has hitherto been the law 
that the exclusion of liability under section 502 and the limita- 
tion of liability under section 508 of the 1894 Act applied within 
the limits set by the statute itself, i.e., the former to all British 
(“seagoing °) ships and the latter to all ships. Hence, in an 
English court, section 508 had to be applied, irrespective of all 
principles of the conflict of laws, as part of the lew fori, even 
though the relevant contract might be subject to foreign law or the 
. locus delicti might be abroad. (See Dicey, Conflict of Laws, 7th 
ed., p. 757, note 86; p. 960, note 8.) On principle this remains 
true, but section 2 (4) of the Act creates an exception. Where the 
claim arises in respect of personal injuries (fatal or otherwise) or loss 
of or damage to property or infringement of rights of an employee 
of the person liable, it is governed by the proper law of the con- 
tract of service if this is more favourable to the employee. Thus 
the limitation set by the lem fori is only the lower limit of what, 
e.g., an injured seaman will get by way of damages from the 
shipowner. If the proper law of his contract is more generous to 
him he can rely on it. This is a matter of principle in that for 
the first time personal injury claims between servant and master 
age characterised for conflicts purposes as contractual (whereas 
English domestic law classifies them as delictual), a characterisation 
in line with that prevailing in most foreign countries. No corres- 
ponding change, however, has been made in the application of 
section 502 of the 1894 Act, even as regards the effects of the 
crew, because section 502 was not within the Convention. 

It is further to be observed that, on principle, the Act considers 
the date of the judgment as the relevant date in translating into 
sterling the gold francs amounts specified in section 1 (1). It is 
only where the person liable has made a payment into court that, 
by section 1 (4), a subsequent change in the gold francs value of 
the pound can be disregarded, and this only where sterling has 
appreciated, not where it has depreciated. The matter is not likely 
_ to be of very great practical importance, but is it not indicative 
of a policy quite different from that which has prompted the courts 
so strongly to insist on the ** breach-date’’ rule when converting 
foreign money into sterling (see Dicey, Conflict of Laws, 7th ed., 
Rule 177)? It 4s true that, under the Act, the obligation is a 

e. e 
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€— obligation (provided the Minister Has exercised his power 


- under section 1 (8)) and the foreign currgncy is in calculatione} 


not in obligatione. But this does not affect the principle. 
~ Lastly, specialists in the conflict of laws will not fail to notive 
the remarkable case of statutory implication of submission to the - 


. jurisdiction under section 5 (1), and the, anticipatory ae s & 
'. foreign judgment i in futuro under section 7 (1). - 


0. cia Bici. 
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REPORTS OF COMMITTEES 


e Tur REPORT or THE TuckER COMMITTEE ON PROCEEDINGS BEFORE 
ExaMINING Justices (JULY, 1958: Cup. 479) 


In June 1957 the twelve members of this Departmental Committee 
were asked to consider * whether proceedings before examining 
justices should continue to take place in open court, and if so, 
whether it is necessary or desirable that any restriction should be 
placed on the publication of reports of such proceedings." The 
widespread publicity which had attended the preliminary examina- 
tion in the case of Dr. John Bodkin Adams at Eastbourne had 
given rise to the suspicion that the jury might have been prejudiced 
by prior knowledge of the case, which would make their task in 
reaching a fair verdict more difficult. The verdict of acquittal to 
some extent allayed such fears, though a great many persons 
remained uneasy about the effect of such pre-trial publicity, and 
there was sufficient public concern to force the Government to set 
up this Committee, charged with a full investigation of the legal 
position. Now, just over twelve months later, we have their report 
and unanimous recommendations. After holding many meetings 
and receiving much evidence, the Committee, in twenty-five closely 
reasoned pages, dispose of this highly controversial question in 
what it wil be submitted is a most satisfactory manner. 

An account of the history of proceedings before examining 
justices shows that they were originally part of the inquisitorial 
process leading up to prosecution, and as such were not regarded 

judicial proceedings at all in the sense that they had to take 
place in open court. The Indictable Offences Act, 1848 (known 
as Jervis’ Act, after Sir John Jervis, the Attorney-General who 
introduced 4t) for the first time allowed the accused person the 
right to be present at the examination of the witnesses against 
him, but at the same time it expressly provided, by section 19, 
that the room or building in which a justice or justices took 
_examinations in indictable offences should not be deemed an open 
court, and allowed the justices to exclude persons other than those 
directly concerned in the proceedings. Despite the consolidating 
character of these latter provisions, the Act seems to have marked 
a turning point in magisterial practice, for thereafter committal 
proceedings were normally taken in open court. In 1884 some 
doubts arose about the continuance in force of section 19 of the 
Act of 1848, in view of certain provisions of the Summary Juris- 
diction Act, 1884, and these were never entirely resolved until the 
: Magistrates’ Courts Act, 1952, which, in section 4 (2), simply pro- 

vided that examining justices were not obliged to sit in open court. 
647 d MIS 
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In the preliminary proceedings in the Adams case, the defence 
asked for certain parts of the evidence to bg taken in camera, and 
the prosecution did not oppose this but pointed out that publicity 
was an important principle of trials. This has been interpreted by 
some as being an unwarranted opposition by the Crown tp the defence’s 
‘application, but this charge has been strenuously denied py the 
Attorney-General in the House of Commons. What cannot be 
denied is that the Crown counsel did not positively encourage the 
Eastbourne magistrates to grant the application, as Lord Birkett 
observed at the time in a television interview. And at the trial at 
the Old Bailey the judge, Devlin J., commented adversely on the 
introduction of this evidence in open court at the preliminary 
examination. The report observes that since this pronouncement 
there have been several cases where committal proceedings have 
been held in camera after an application by the defence relying on 
Mr. Justice Devlin’s comments. But it is not sufficient to rely 
on the ‘good sense of prosecutors and the defence and the wisdom 
of magistrates. More extensive use of a discretion which may be 
exercised in different ways by a thousand different benches is no 
solution to the problem, as the Report so rightly concludes. 

The Committee are unanimous that legislation is required. 
Moreover they hold that there is no divine law which says that 
it is essential that preliminary proceedings shall be in public. In 
Scotland, where there is a completely different system, prior to the 
trial itself there is no publication of any evidence or allegations 
against the accused other than the formal charge. In Northern 
Ireland the position was the same as it is in England and Wales 
until 1958, when the law was altered to restrict the publication 
of reports of preliminary proceedings in some respects. 

As the Committee see it, there are two aspects to this problem: 
(1) whether the proceedings should be in camera; (2) to what 
extent publication of reports of the proceedings shall be permitted. 
On the first question, they arrive quite easily at the coftclusion 
that it is not necessary to recommend any further restriction ‘on 
the open court principle in addition to those which exist already. 
Too many suspicions might be aroused from any extension of the 
practice of holding committal proceedings in camera. They do 
recommend, however, that the rather wide terms in which section 
4 (2) of the Magistrates’ Courts Act, 1952, states the position should. 
be revised in the light of their main recommendations in favour 
of restricted reporting. It would then read to the effect that the 
` power to hold proceedings in camera was limited to those cases or 
parts of cases where the justices consider that, notwithstanding the 
provisions concerning restricting reporting, the ends of justice 
would not be served unless they sit in camera, Examples are given 
of the type of case where this might apply. 

On the second issue, that of reporting committal proceedings, 
more divergence was found among the witnesses (who had ‘been 
> o * 
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practically unanimous in upholding the open court principle). It 
is not by any meansqa necessary corollary of belief in the open 
court principle to believe that everything said in an open court can 
lawfully be published, and there are already considerable limitations 
on the publiaation of certain kinds of information. These mainly 
derive from statutes, which restrict the publication of any indecent 
matter, and in the case of any offence against decency or morality 
involving & child or young person, restrict the publication of the 
name and address or school of such person or any picture of him 
or her. Also in juvenile courts a similar prohibition applies (with 
certain qualifications). Moreover in 1926 the Judicial Proceedings 
(Regulation of Reports) Act prohibited the publication of full 
reports of divorce and analogous proceedings. 

In the light of the evidence submitted to it, the Committee 
was forced to recognise that there was a large body of opinion 
which believed that the present system, allowing so much publicity 
to preliminary proceedings, was quite indefensible, and should 
only be continued if it were found to have some overriding merit. 
None such was discovered. Whether in fact juries are influenced 
by pre-trial publicity is a matter which is incapable of proof, the 
Committee believe. This is certainly true while we refuse to 
contemplate experiments such as have recently come to grief in 
Chicago, but surely something could be done to investigate the jury 
system without infringing on the secrecy of the jury room too 
dangerously. Or is the myth of the jury’s unanimity and attention 
to the evidence to be carried forward for another generation? 

The arguments for and against the present system are ably 
summarised by the Committee, who found their witnesses fairly 
evenly divided in their attitudes. ‘‘ Some were satisfied that reports 
of committal proceedings could not affect the verdict of a British 
jury and emphasised that there was no positive evidence of 
prejudice; and these included both lawyers and almost all the 
journalfíts and press representatives who gave evidence before us. 
Others werein varying degrees convinced that in some cases there 
was & risk of prejudice and that the accused person and his friends 
believed that there was prejudice; and these too included lawyers 
of considerable practical experience." The danger of prejudice 
arises from three kinds of evidence which may be admitted at the 
preliminary stage: 

(a) information (including previous convictions) given by the 
poliee or the prosecutor in order to assist the justices on the 
question of bail or remand in custody; 

(b) evidence such as confessions and evidence of similar facts, 
which, though admitted at the preliminary stage, may be excluded 
by the judge at the trial; 

(c) statements made by the prosecutor in bis opening speech, 
which are not eventually borne out by the evidence of the wit- 
nesses, who do net live up to the expectations in this respect. 
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There is not much danger of the press publishing evidence in 
category (a), it seems, but evidence in cagegories (b) and (c) is 
frequently used, and in the Adams case was given wide publicity. | 
It should also be borne in mind that the case as presented to the 
magistrates (and reported in the press) is often extremely one- 
sided, for the usual practice is for the defence to be reseryed for 
the trial itself so that only the prosecution’s version of the affair 
is heard at this stage. Little wonder that so many thoughtful 
citizens are seriously disturbed by the possibilities for prejudice. 
Nothing the trial judge can say later can hope to eliminate com- 
pletely the effect of such evidence when it has been given the 
' widest publicity. 

The arguments in favour of the present system stem mainly 
from the fundamental principle that trials shall be held in open. 
court and the belief that it is a necessary concomitant of this 
principle that the press shall have free access to preliminary 
proceedings and the right to report them in full. In addition to 
this thesis, there are the rather tenuous arguments that publicity 
kills rumour and prevents gossip by informing the public precisely 
about the nature and circumstances of the crime, and that 
occasionally such publicity results in witnesses coming forward 
who would otherwise not have been available. Taking these points 
in reverse order, the myth about additional evidence is carefully 
investigated by the Committee, who collected information about 
twenty-one cases where it was alleged that additional witnesses 
were forthcoming as a result of pre-trial publicity. (Was the case 
of Adolf Beck, as recorded in Mr. C. H. Rolph's book Personal 
Identity, at page 90, one of these?) A most comprehensive 
inquiry into the circumstances of each one of these cases led the 
Committee to the following conclusion: they could reach no firm 
opinion on ** whether there would or might have been a conviction 
if the new witness had not come forward. Nor could we be certain 
whether it was the newspaper reports that prompted the"witness 
to come forward and whether the evidence could not have been 
obtained by enquiries.”’ 

An even more cogent refutation of the validity of this argument 
about fresh evidence is contained in the next paragraph of the 
Report, which shrewdly observes the random nature of press 
reporting of preliminary proceedings. There might be something 
in this argument if all committal proceedings were reported, but in 
practice only a minority are selected for publication * on a basis 
that is not directly relevant to producing further witnesses," 
namely, news value. 

The argument that publicity kills rumour and prevents 
gossip, and is useful in informing the public of the steps taken 
to bring offenders to justice, is considered by the Committee, but 
is not regarded by them as very cogent, and when set by the side 
of the admitted dangers of publicity, fades into insignificance. 
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With regard to the general principle of free reporting, the 
Committee draw a very valid distinction between reporting proceed- 
ings which have resulted in the discharge of the accused, which 
they think should be permitted, and reporting proceedings which 
result in a committal. They state that “‘it is right that where 
committal proceedings end in the discharge of the accused, the 
evidence on which the examining justices came to this decision 
should be fully reportable if all suspicion of favouritism is to be 
avoided." But where there is a committal for trial, there is no 
Teason in principle why all the speeches and evidence should be 
immediately reportable. 

Having reached this point, the Committee examine various 
methods whereby reports of committal proceedings might be 
limited. The Northern Ireland solution of 1958 does not commend 
itself entirely (it relies too much on the discretion of the justices) 
but one aspect of it is regarded favourably by the Committee— 
the prohibition of the publication of any opening statement by the 
prosecution. The Committee emphatically reject more sittings 
in camera or a general prohibition of reporting, and come out in 
favour of restricted reporting not unlike that already recognised 
since 1926 for divorce proceedings. This has the advantages that 
(a) no matter likely to prejudice the trial would be published, 
(b) no positive merit of the present system would be lost, and 
(c) it would be achieved without an embarrassing discretionary 
power. They are satisfied that “no lesser reform would be both 
adequate and practicable,’? and they are unanimous in this 
conclusion. 

The particulars which shall be publishable if their solution is 
adopted are as follows: 


(a) the identity of the court and the names of the examining 
, justices; 
(b)ethe ngme, address, occupation and age of the accused; 
* (c) the name, address and occupation of the prosecutor; 
(d) the offence or offences (or a concise summary of them) 
with which the accused is charged; 
(e) the name, address, occupation and age of the witnesses; 
(f) the name of counsel and solicitors engaged; 
(g) the decision to commit for trial, the charge or charges (or 
a concise summary of them) on which the accused is 
committed and the court to which he is committed; 
(h) where the proceedings are adjourned, the date to which 
they are adjourned; and 
(i) on committal or adjournment, whether or not the accused 
is admitted to bail, and if admitted to bail, the terms of 
his bail. 
No report shall include anything more than these particulars, 
unless the accused has been discharged, or until the trial has ended. 
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These recommendations are to apply to reports by any medium; 
and not only to newspaper reports, and they are to apply in the 
ease of persons jointly charged, where one or more of such persons 
is committed for trial. Post-trial publication of reports of prelimi- 
nary proceedings will still be permissible, and the Committee think 
this may be desirable where, for example, the accused pleadseguilty 
at the trial, and little information is given at that stage about 
the nature of the offence, or where there is some ground for express- 
ing criticism of the preliminary proceedings. Whether these reasons 
for permitting unrestricted post-trial publication of reports of pre- 
trial proceedings are as sound as the Committee think is & matter 
for consideration. One can foresee extravagant use being made- 
by some sections of the press of the right to publish “the full 


story " in all its dramatic details on the day or evening after the . 


accused has been convicted. Whether this might be undesirable 
as being an additional penalty which the convicted person has to 
suffer is not considered in the Report, and it must be admitted 


` that no considerations of prejudicing the trial are any longer present. 


B 


It might be desirable to prescribe expressly the purposes for which 
post-trial publication shall be permissible. Among these, in addition 
to the two mentioned by the Committee as examples, one might 
add the bona fide publication of one of those volumes of Famous 
Trials which provide the criminal lawyer and the non-fiction crime- 
reading public with their bed-time stories. 

Apart from these reservations about post-trial publicity, it is 
submitted that the Committee’s recommendations are wholly satis- 
factory, and should be implemented without delay. A howl of 
protest has already gone up from Fleet Street, almost all the daily 
papers (including The Times) fiercely attacking the proposals. 
The Report records that ‘‘ the evidence given by representatives of 


' press organisations and by journalists was almost unanimous in itg 


opposition to any change in the existing law." It is greatly to be Í 


hoped that this will not be regarded as sufficient reason for doipg 


nothing to implement this courageous report which sufgests such ' 


an.eminently reasonable solution for a very serious problem. 
J. E. Hatt WirnLiAMs. 


V 
NOTES OF CASES 


. Company LaAw—OPPRESSION OF MINORITIES 


- Scottish Co-operative Wholesale Society, Lid. v. Meyer? has some 
claims to be regarded as the most important decision in the field 
of company law since the passing of the Companies Act, 1948. It 
qoncerns the new ** alternative remedy ” introduced by section 210 
of that Act as a result of the recommendations of the Cohen Com- 
mittee.*? In effect the section enables the court to make any order 
it thinks appropriate to end & course of oppression in the conduct 
of the company's affairs. Hitherto there has been some reluctance 
in English professional circles to put this section to the ultimate 
test; it has been intensively invoked as a weapon in negotiation 
but there has been no example in England of & case under the 
section being fought to a successful conclusion. As so often our 
Seottish brethren have been bolder; their first major attack was 
unsuccessful? but now they have triumphed. And the House of 
Lords have shown a determination to give the section a liberal 
interpretation.* Hence it is likely in future to play a still more 
important role in company practice. 

Since the case has been debated in full on no less than three 
occasions * extending over four years, the facts and issues ought 
now to be reasonably familiar to practitioners. But owing to the 
insularity of English lawyers it is probable that many remained 
ignorant of this fascinating litigation until it left Edinburgh and 
came to Westminster—thereby converting it from a mere “ foreign 
decision "toa binding authority. Briefly, then, the two respond- 
énts were experts in the rayon business which the appellants (the 
Societf) wished to enter upon. A company was accordingly formed 


1 [1958] 8 An E.R. a H.L., also reported in [1958] 8 W.L.R. 404. 

2 (md. 6659, paras. 60 and 159. Unlike certain of the alterations made by 
the 1048 Act this is one which has generally been followed by. those Common- 
wealth countries which have recently amended their Acts. 

3 Elder v. Hider & Watson, 1962 S.C. 49. 

*" Your Lordships are giving & liberal interpretation to section 210. But it 

is a new section designed to suppress an acknowledged mischief. When it 

comes before the House for the first time it is, I believe, 1n accordance with 
long precedent . that your Lordships should give such construction as shall 
advance the remedy. And that 1s what your uns ets do today." This 
characteristic remark of Lord Denning's ([1958] 3 AN ., at p. 89) seems 
to represent the approach of all their Lordships. Even Lord orton, who 
was the only one to ress doubts about the result, expressly stated (at 

p. 75) that he was not disposed to give a narrow meaning to the words of 

the section having to ar manifest object. 

5 Twice in the Tea douse of the Court of Session (1954 8.0. 881 and 1957 
8.0. 110) and finally in the House of Lords (supra). 

6 The facts are given in some detail in the speech of Lord Keith. As he says 
(at p. 75) "ıt 1s difhcult to compress the salent features of the case even 
in broad outling,’”’ but the essentials are, it is thought, given in the text. 
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in 1946, the Society becoming the majority shareholder and the’ 


respondents the minority shareholders. The respondents and three 
of the directors of the Society (as its nominees) were directors of 
the company. The company needed three things: sources of supply 
of rayon yarn, a licence from Cotton Control and weaving mills. 
The respondents supplied: the first two, together with the general 
& know-how,” but the weaving mills used were those owned by the 
Society. For many years the business prospered and the company 
paid large dividends and accumulated substantial reserves. It was 
this, apparently, that led to trouble between the Society and the 
respondents. The Society had not subscribed for as large a prq- 
portion of the shares in the company as originally agreed. 
Accordingly it received a somewhat smaller proportion of the spoils 
than its directors thought appropriate. They therefore sought to 
realign the shareholdings on the basis that the respondents parted 
with some of theirs at par. Since the £1 shares were then worth 
something over £6 the respondents naturally objected to this and 
the Society was ultimately advised that it could not insist. This 
rebuff was met by threats, conveyed to the respondents through 
the Society’s nominee directors, that the Society would put the 
company into liquidation. This it could not do straight-forwardly, 
as it did not hold a three-quarters majority of the shares. 

In June, 1952, cotton control was abolished and this meant 
that the Society could henceforth obtain rayon yarn and weave 
cloth without a licence. It accordingly started to do so for itself 
and starved the company of supplies by refusing to manufacture 
for it except at uneconomic prices. As all other mills were fully 
occupied the company was being starved to death. This, it later 
became clear, was the Society’s intention and one well known to 
its nominee directors on the company’s board. The latter, how- 
ever, did nothing to attempt to prevent its demise. In July, 1958, 
` when the company was obviously almost at death’s door, thf 
respondents instituted proceedings under section ,210. * They 
claimed, in the words of that section, that “the affairs of the 
company were being conducted in a manner oppressive to some 
part of the members," that “to wind up the company would 
unfairly prejudice that part of the members but otherwise the 
facts would justify the making of a winding up order on the ground 
that it was just and equitable." And they asked that ** with a 
view to bringing to an end the matters complained of” the court 
should order the Society to purchase the respondents’ shares at a 
fair price. 

The petition came first before the Inner House on relevancy, 
i.e., on the question whether the facts pleaded disclosed a cause of 
action. The court ruled that they did.” Evidence was then taken 
before one of the judges and the matter again came before the 
full division, which gave judgment for the respondents and ordered 
7 1964 8.C. 881. ui 
e ọ 9 
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"the Society to purchase their shares at £8 15s. each.* The House 
of Lords dismissed the Society’s appeal. All three decisions were 
unanimous. 

Whatever “ oppression ’? may mean, and a variety of definitions 
were canvasged, it could hardly be doubted that the respondents 
had heen oppressed. But this alone was not sufficient to afford 
them a remedy under the section. They had to show that the 
“ affairs of the company had been conducted? oppressively. The 
Society argued that it was not conducting the company’s affairs, 
its directors were. All the Society had done was to promote its 
qwn economic interests by driving a competitor to the wall. Had 
the company been wholly independent of the Society it could 
hardly be doubted that the latter would have been within its rights." 
Did the fact that the company was a subsidiary of the Society suffice 
to make the latter liable? Or was it necessary to go further and 
to show that the nominee directors had themselves conducted the 
company’s business oppressively in the interests of the Society? 

On these questions their Lordships were not, it seems, wholly 
in agreement. In the House of Lords, Lords Simonds” and 
Keith " adopted the view of Lord Cooper? that: “In my view 
the section warrants the court in looking at the business realities 
of a situation and does not confine them to a narrow legalistic 

- view. The truth is that, whenever a subsidiary is formed as in 
this case with an independent minority of shareholders the parent 
company must, if it is engaged in the same class of business, accept 
as a result of having formed such a subsidiary an obligation so 
to conduct what are in a sense its own affairs as to deal fairly with 

its subsidiary.” Indeed, Lord Simonds went so far as to declare 

that it was impossible to separate the transactions of the Society 
from those of the company; “every step taken by the latter was 

determined by the policy of the former.” * 

* Lord Denning, on the other hand, emphasised the impact of 

the Sbciety’*s conduct on the nominee directors; ‘by subor- 

dinating the interests of the company to those of the Society, they 
conducted the affairs of the company in a manner oppressive 
to the other shareholders." 14 The fact that they were perhaps 
guilty merely of inaction was irrelevant; “‘ the affairs of a company 
can ... be conducted oppressively by the directors doing nothing 
to defend its interests when they ought to do something." They 
ought at least to have protested; it did not lie in their mouths 
to say that a protest would have done no good. On the other 


8 1957 S.C. 110. A serious trade recession in 1951-52 had reduced the value 
of the shares which, as already pointed out, had at one time been worth 
over £6. 

9 Per Lord Keith, at p. 84. 


10 At p. 72. 
11 At p. 85. 
13 At 1054 8.0. 891. 
13 At p. 71. 
14 At p. 88. e. 


656 THE MODERN LAW REVIEW Vor. 21 


hand Lord Denning would not apparently have denied that an 
action might have been successful even without misconduct on the 
part of the nominee directors. He said that what was relevant , 
was the conduct of those in control of a company’s affairs. And 
that might be ** some of the directors themselves, or, behind them, 
' a group of shareholders who nominate these directors or whose 
interests the directors serve.” 1 

Only Lord Morton came out categorically against this view. 
According to him, though he thought it unfortunate, the respond- 
ents could not succeed “merely by proving that the affairs of 
another company are being [conducted in a manner oppressive to 
them] even if that other company holds the majority of the shares 
in the company whereof the respondents are members and nomi- 
nates the majority of its directors." !* Nor was he clear that mere 
culpable insction by the nominee directors at a time when the 
day-to-day affairs of the company were conducted by the respond- 
ents, would come within the section. He concurred in the result 
on the ground that there was evidence to justify the view that the 
company’s affairs had been conducted oppressively, but he care- 
fully avoided saying what evidence he had in mind.  . 

. What is certainly clear (clearer than it has ever been) is that 
a holding company is in a highly vulnerable position if there are 
independent shareholders in the subsidiary. It is to be hoped that 
the realisation of this will discourage the disquieting growth !* 
of take-over bids in which the bidding company is content with 
something less than the 90 per cent. response which will enable it 
to convert-the company into the wholly owned subsidiary.'* Lord 
Cooper's dictum, though expressed to apply where a company has 
been formed as a subsidiary must presumably be equally applicable 
to a case where it later becomes a subsidiary.!? 

Another valuable point emerges from the speeches in the House 
of Lords. The fact that the company cannot be preserved as a 
going concern is no ground for refusing the so-called alternative 
remedy under section 210. This, too, had been the view of the- 
Court of Session,?? but a contrary decision °! had been reached in 
South Africa under the equivalent section in their Act. Both Lord 
Keith * and Lord Denning% expressly advert to this point and 
happily decide that the section is not restricted in this way. 


15 At p. 87. (Italics supplied.) 

16 At p. 74. 

17 fee the excellent article in (1958) 69 Accountancy 116. 

15 Under s. 209. : 

19 An argument to the contrary might, however, be based on Lord Keith's line , 
of reasoning. He took the view that the agreement between the respondents 
and the Society was in substance a partnership imposing duties of good faith 
on both parties : ese Pp- 84-86. 

30 1954 §.C., at 892 an 8. 

31 Iron, d Johnson v. Oelofse Fisheries, Ltd. 1954 (1) 8.A. 281. 

22 At p. 86. 

33 At E 89. Lord Simonds seems to have been of the same epinion: see p. 79. 
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Although, as-the Society argued, an order forcing them to buy 
shares for £8 15s.** at a time when they were probably worthless 
was in a sense equivalent to an award of damages for past mis- 
conduct, it was equally a method of bringing to an end the 
oppression complained of. Whether the company then survived or 
not was a matter for the oppressor. The object of the section was 
to end oppression, not to save the company. 

Finally, attention should be drawn to the remarks of Lord 
Denning ** on the implications of the decision on multiple director- 
. ships. Hitherto it has been assumed, on the basis of an 
imadequately reported decision ** and a dictum of Lord Blanes- 
burgh?' that a director is at liberty to become also a director of 
a rival.concern. That seems still to be so, anomalous though it 
may be. But he is “at the risk now of an application under 
-section 210-if he subordinates the interests of the one company 
to those of the other." ?* The fact that the directors were placed 
. on the board as nominees of the- parent Society was no excuse. 
. They were wrong in thinking that as ‘‘ nominees" of the Society 
their first duty was to the Society. Their position was described 
. by Lord Simonds as -“ difficult and delicate ’’*°; Lord Denning 
dubbed it ** impossible. ?! <‘ Impossible ” it may be, but it is 
-certainly not uncommon. Perhaps it may now become less 
' frequent. 
gi . L. C. B. G. 


. Ravyrretp v. Hanps—A POSTSCRET AND A Dror or Scorca 


' My’ note (at p. 401, supra) has provoked counsel for the plaintiff 
to place me in his debt by indicating the lines of his successful 
‘argument in the above case. The closely reasoned argument 
throws Dew light on the judgment and it would seem desirable to 
draw it’to ourreaders’ attention.? 
- The most difficult part of the plaintiff's case was, of course, to 
pened the learned -judge that an article of association which 
` provided that directors should purchase a member's shares imposed 
obligations on the directors, not qua directors, but qua members. 


34 A price representing ''the value which the shares would have had at the 

- date of the petition if there had been no oppression ": per Lord Denning at 
Ew 88. See also p. 72 (Lord Simonds) and p. 86 (Lord Keith). 

35 Àt pp. 87-88. 

16 Tondon $ Mashonaland Ezploration Co. v. New Mashonaland Esploration 
Co. [1891] W.N. 168. 

27 In Bell v. Lever Bros. [1982] A.C. at p. 195. - 

38 Seo Gower, Modern Company Law (2nd ed.) pp. 496—497. 

39 At p. 88. 

30. At p. i 
31 At 

1 riba 2 2 W.L.R. 851; [1958] 2 AIL-E.R. 194. 

2 Tt is understood that the argument will be- summarised in the report to 
appear in due couftee in The: Law Reports. 

P are oe @ 
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Counsel argued that qua directors it was immaterial to them who 
owned the shares, but qua members they yere precisely the par- 
tieular members whom one would expect be buyers of shares 
in a private company, for they alone had access to the books, could 
, assess prospects and determine policy. The article was, therefore, 
selecting a particular category of members as purchasers, Vixe those 
members who were directors, just as it might have designated male 
members or those who held ordinary shares. The dubious case 
of Ee Leicester Club & Racecourse Co. was cited merely to illustrate 
the proposition that a reference to directors need not necessarily 
refer to them in that capacity, and counsel was not concerned jo 
argue whether the actual decision in that case was right or wrong. 
This argument would not, of course, have applied to a case 
such as Eleg v. Positive Government Life Assurance?; there the 
article affected a member in his capacity of a solicitor, not a 
solicitor in his capacity of member. Nor could it be adopted in 
the case of & company where directors did not have to be members. 
Even in the instant case where the directors were required to hold 
,8 share qualification it did not necessarily follow that every director 
would be a member at the appropriate time, for he would have 
two months after appointment in which to acquire his qualifying 
shares. But counsel could argue that by accepting office he had 
assumed an obligation to become a member and “ equity looks 
upon as done that which ought to be done." Nor would the 
argument be as strong in the case of & publie company, for there 
more information is available to all and directors are not the 
obvious buyers; it was doubtless this consideration which prompted 
the learned judge’s caveat * that his decision would not necessarily 
have applied to a public company. 
, Counsel’s argument on this point would, of course, have been 
. stronger had the article provided that directors should acquire the 
.shares in proportion to their existing holdings. The fact that they 
were to acquire them equally weakens the argumentethat directors 
were selected qua members rather than qua directorse ° 
. Counsel’s second problem was to persuade the judge that, not- 
withstanding the dictum of Lord Herschell in Welton v. Saffery,* 
(which Vaisey J. found **cryptic ^"), an article could constitute a 
contract directly enforceable by one member against another. It 
was for this purpose that he relied on section 56 of the Law of 
Property Act, 1926, and Denning L.J.'s dicta thereon, arguing 
that even if Lord Herschell had been right at the time, his opinion 


* (1870) 1 Ex.D. 88, C.A. 

4 Companies Act, 1948, s. 182. 

5 [1948] 2 W.L.R. at 857. While ignorant of the exact lines of counsel's 
argument I found this observation ‘‘cryptic’’ (see supra, p. 403), but light 
has now dawned. 

6 [1887] A.C. 299, H.L., at p. 812: ''['T]here is no contract in terms between | 
the individual members of the company, but the articles do not any the less, 
in my opinion, regulate their rights inter se. Such rights oan only be enforced 
by or against a member through the company...” . 

© ọọ © 
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"had been outmoded by statute. He also argued that the article in 
question might found a contract quite independently of section 20 
of the Companies Act.* It was here that he cited Carlill v. Carbolic 
Smokeball’ and Clarke v. Dunraven.’ When directors assume 
office they dq so on the terms of the articles: see, e.g., Swabey v. 
Port Rarwin Gold Mining Co.* When the articles contain a pro- 
vision such as the one in question the directors, it was argued, make 
a continuing offer to the other members for the time being to 
purchase any shares tendered for sale by those members. This 
offer can be turned into a binding contract by acceptance. The 
pgsition, so it was contended, was analogous to the advertisement 
in Carlill’s case or the racing rules in Clarke v. Dunraven. As Lord 
Herschell himself had said in the latter case??: ‘‘ The effect of 
their entering the race and undertaking to be bound by [the] rules 
to the knowledge of each other is sufficient, I think, where those 
rules indicate a liability on the part of the one to the other, to 
create a contractual obligation to discharge that liability." So, 
here, the member-directors had undertaken to purchase in accord- 
ance with the articles by which all members were bound on joining 
the company. 

It is interesting to compare this case with one facet of the Lyle 
& Scott"! litigation which has recently enlivened legal practice 
north of the border. Lyle & Scott Ltd. has been the subject of a 
take-over bid by House of Fraser, Ltd. The latter’s offer has 
been accepted by a majority of the shareholders but has been 
vehemently opposed by the directors and their allies. The articles 
contain & provision that no holder of more than 1 per cent. of the 
shares shall, without the consent of the directors, transfer his shares 
so long as any other shareholder is willing to purchase them and 
they specify the procedure to be followed by any shareholder 
‘t desirous of transferring his ordinary shares." * Had this pro- 
cedure been followed it would, of course, have foiled Fraser. 
Accordingly K was agreed that no transfers should be lodged for 
the time béing and the purchase price was paid against delivery of 
share certificates and proxies in the purchaser’s favour. If Fraser 
gains control of the board of directors transfers will no doubt be 
completed and registered. 

The board of directors countered these moves by instituting 
proceedings in the name of the company against the selling share- 
holders claiming a declaration that they were bound to follow the 
procedure laid down in the articles, a decree ordering them to do 


T med 1 hg 256, C.A. 

* [1897] A.C. 59, H.L. 

9 (1889) 1 Meg. 885, C.A. 

10 [1897] A.C. 59 at 03. 

11 Lyle & Scott, Ltd. v. Scott's Trustees, 1958 S.L. T. 169. 

13 The procedure is the customary one of sale notice to the company secretary 
and circulation by him to the other shareholders who can then make an offer 
for some or all of the shares concerned. 


660 THE MODERN LAW REVIEW Vor. 21 
. 


80, and interdicts (anglice injunctions) restraining them from voting 
at the forthcoming general meeting. Interim interdicts were granted 
and Fraser was thus prevented from gaining control at that meeting. 
The action then proceeded on the application to compel compliance 
with the articles. Lord Strachan held that the shageholders were 
in breach of the articles but that they could not be ordgred to 
follow out the prescribed pre-emption procedure, and this decision 
has been affirmed on appeal. The court held that, on their true 
interpretation, the articles forbade not merely a formal transfer 
but any agreement to sell the shares. Here the averments showed 
that there had been a sale of the shares and not merely an agrge- 
ment to dispose of the beneficial ownership leaving the legal owner- 
ship where it had been.^ As the Lord President pointed out, any 


other conclusion would afford a simple way by which a shareholder ' 


could evade the safeguards afforded other shareholders by pre- 
emptive rights and would mean that “ articles of this kind which 
have hitherto been regarded as valuable protection to the continuity 
of ‘private companies are not worth the paper on which they are 
written." 14 
Unfortunately, by then deciding that the company could not 
compel the shareholders concerned to sell the shares to the other 
members the court seems to have come close to rendering the 
articles valueless. The court felt constrained to hold that the 
shareholders were entitled to say that they were not then “ desirous 
of transferring ” their shares and that accordingly they could not 
be compelled to set in motion the prescribed sale procedure. The 
court said that this was not the ‘‘ appropriate remedy," but it is 
difficult to see what other effective remedy is available. Perhaps 
either the shareholders or Fraser could rescind the transaction, but 
neither wishes to do so. It is the company (or, more realistically, 
the present board and their supporters) that need a remedy. e 
only one, seemingly, is to apply for an interdict before each gueceed- 
ing general meeting restraining the shareholders concerned from 
voting. Perhaps we shall discover later whether the court will be 
prepared to freeze the shares in this way for an indefinite period; 
it hardly seems an ideal solution from the viewpoint of either 
faction. 
The Lyle & Scott case was free from the legal complications 
"which arose in Rayfield v. Hands. There was no doubt that the 
article concerned affected only members qua members, and pro- 
ceedings were brought by the company itself. It shows, never- 
theless, that even without these complications articles of this sort 
may not be as effective as had been assumed. Though the share- 
holder who wishes to sell may be able to enforce the articles 


13 It is doubtful how far this would be recognised under Scots law: and 
whether this too would have been precluded by the articles, see 1058 8.L.T. 
at p. 178 (Clyde L.P.). 

14 At p. 177. $ 
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"sis-à-vis the company and the other shareholders, it seems that the 
latter may not be able to compel a sale by a shareholder who has 
parted with his benefidial interest in the shares. From a practical 
point of view this is all-important. Perhaps the point could be 
met by catefil drafting of the article in question, but most articles 
now iņ use will need revision in the light of the Lyle & Scott case. 


L. C. B. G. 


DisQuALIFICATIONS IMPOSED BY TRADE ASSOCIATIONS— 
a) JURISDICTION oF COURT AND NATURAL JUSTICE 


_ * Mucu as I deplore the methods of the defendants, greatly as I 
doubt whether it is in the interests of the trade which they purport : 
to represent to behave in this kind of way, I cannot hold that the 
plaintiff has any legal ground for the accusations he makes against 
them. His action must therefore fail, and must be dismissed with 
the usual consequences." With these somewhat depressing words, 

: Harman J. concluded his judgment in Byrne v. Kinematograph 
Renters Society, Ltd., and thereby demonstrated once again the 
seeming inability of the common law (in this country at least) to 
afford any effective remedy to those subjected to the oppression 
of self-appointed monopoly groups. 

The case itself involved a variation from the more familiar 
situation where it is alleged that a member has been wrongfully 
expelled from his association. Basically, however, the facts 
resembled those in the earlier cases of Russell v. Duke of Norfolk? 
and Davis v. Carew-Pole,? and like those cases raised in an acute 
form both the grounds upon which the court may have jurisdiction 
to intervene and the circumstances in which the jurisdiction, if 
established, will be exercised. 

The plaintiffs controlled two cinemas. The first defendant, 
K.R.S?, Ltd.» is a company whose object is to protect the interests 
of film renters (that is, distributors of films to exhibitors) in this 
country. The second defendant, C.E.A., is a trade union concerned 
to protect the interests of exhibitors of films and their employees. 
Two other defendants were employees of K.R.S. It is the practice 
in the trade for exhibitors to make returns to the distributors of 
the number of tickets sold and the box office takings. As a result 
of a complaint from a member of K.R.S. it was decided to investi- 
gate the situation at the plaintiff’s cinemas. K.R.S. inspectors 
accordingly were sent to investigate on a number of occasions and 
discovered discrepancies in the returns for which the plaintiff could 
give no satisfactory explanation, though he attributed them to 
lack of adequate staff. A report was made to the joint investigation 


_1 [1958] 1 W.L.R. 762 at p. 786; [1958] 2 All E.R. 570 at p. 600. 
2 [1948] 1 All E.R. 488. 
s [1956] 1 W.L.Be 888. - 
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committee of K.R.S. and C.E.A. and the plaintiff was later told 
that he could attend a meeting of the committee and, if he ‘wished, 
make representations on the matter. At tHe meeting the plaintiff 
was told of the report but not allowed to see it. He read certain 
letters to the committee and was also questioned. He then asked 
to be allowed to call his wife, who helped him in the bysiness, 
but this was refused. Following this meeting K.R.S. recommended 
its members not to supply films to the plaintiff, who was told that 
this course was adopted pending a full investigation by accountants 
nominated by K.R.S., and to be conducted at the plaintiff's 
expense in any event. The plaintiff said he was only willing $o 
agree to an investigation by an independent accountant. As a 
` result the recommendation came into operation and the plaintiff 
was thus unable to continue his business, since the members of 
K.R.S. accept such a recommendation as a matter of course. The 
plaintiff accordingly brought his action alleging conspiracy‘ and 
also for a declaration, an injunction, and damages on the ground 
that the proceedings before the committee were contrary to natural 
justice. 
Harman J. held as follows: 


(i) That the claim for conspiracy failed because there were 
no unlawful means used * and the predominant purpose 
of the defendants was not to injure the plaintiff but to 
protect their trade interests. 

(ii) That in the absence of any contractual relationship no 
relief could be afforded to the plaintiff either by way 
of damages or .limited to a declaration and/or an 
injunction. 

(iii) That when the plaintiff was invited to attend the inquiry, 
it was right to imply a contract between the plaintiff 
and K.R.S., that the inquiry would be fairly conducted 
which in effect meant that the principles of natural 
justice should be observed. . ` 

(iv) That nevertheless on the facts there was no failure to 
observe natural justice. 


The learned judge observed that there was no allegation of dis~ 
honesty or fraud against the plaintiff and that the result of the 
decision of K.R.S. had brought about a punishment altogether 
disproportionate to the offence. Nonetheless the law was powerless 
to grant any relief to the plaintiff for the loss of his livelihood. 

It is proposed to confine this note to a reference to the basis 
of the court’s jurisdiction and to the question of natural justice. 


4 Conspiracy was alleged against all four defendants, though damages could 
not be claimed against the second defendant, being & trade union. 

5 Acts of trespass and unlawful invasion of privacy were relied on. Trespass 
was negatived, and as to the latter Harman J. contented himself with the 
words: "I can only say that I do not appreciate this afgument " (p. 777). 
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*. Jurisdiction.—On this, Harman J. declined to accept the view 
of Pilcher J. in Davis v. Carew-Pole, that though a contractual 
nexus was essential to*found a claim for damages the remedies of 
declaration or injunction could be granted without the existence 
of a contract and its breach being established. Pilcher J. in that 
case had based himself on Abbott v. Sullivan * which is admittedly 
a most unsatisfactory case to found any argument upon, for reasons 
which I have already fully discussed in an earlier issue of this 
Review and need not be gone into again here.” Suffice it to say 
that Harman J. was of opinion that the Court of Appeal in that 
case accepted that there was a sufficient contractual nexus to justify 
the declaration granted by the trial judge, but that its terms were 
insufficiently made out to warrant a claim for damages. With all 
respect this seems to savour a little of the fallacy exposed by the 
House of Lords in Bonsor v. Musicians’ Union * of drawing a dis- 
tinction between a breach of contract justifying relief by way of a 
declaration or injunction and a breach capable of being remedied 
by damages. It may be that on the true construction of the 
judgments of the majority judges in Abbott v. Sullivan this did 
in fact represent the view of the Court of Appeal in 1952, but if 
so it seems difficult to reconcile with the decision of the House of 
Lords given in Bonsor in 1956. Moreover, Harman J. relied 
particularly on the view of Evershed M.R. and Denning L.J. that 
the jurisdiction of the expelling committee must be founded upon a 
contract express or implied. But, as I have pointed out already 
elsewhere,” the emphasis here is not on the jurisdiction of the court 
but of the committee effecting the expulsion. Indeed the Master of 
the Rolls stated that ‘‘in the circumstances the judge arrived at 
the conclusion, as I think, rightly, that the necessary contractual 
foundation for what had been done had not been established.” 1° 
This appears to mean that the committee in Abbott v. Sullivan 
ffad no contractual powers to expel the plaintiff, and is therefore 
consistent eigher with a total absence of contract or with the 
existence af a contract but not containing any power of expulsion. 
If it is said that the latter is the true purport of the judgments in 
Abbott v. Sullivan it leads to the odd result that the court has 
thereby held that in the total absence of contract the committee 
has no power to expel or disqualify, yet on the other hand the 
court is equally powerless to record that finding in a declaration. 
Why this should be so is very hard to perceive, or, if it may be 
said with respect, to justify on any rational ground. 

Denning L.J. indeed in Lee v. Showmen’s Guild © did go so 
far as to say that the basis of the jurisdiction was that no tribunal 


6 re 1 K.B. 189. 

7 (1952) 15 M.L.R., pp. 418 et seq. 

8 [1956] A.C. 104. 

9 Bee '' The Right to Work'' in (1957) Current Legal Problems 86 at p. 43. 
10 [1952] 1 K.B., at p. 194. 

11 [1952] 2 Q.B. 320 at p. 347. 
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could sit in judgment on others without the sanction of Parliament’ 
or an agreement of the parties, and this seems the logical conclusion 
to be derived from basing the jurisdiction &f the tribunal on con- 
tract express or implied. But it becomes brutum fulmen if the 
court, when no such contract is established, then washes its hands 
of the matter on the footing that, failing a contract, the court 
itself is precluded from acting in the matter. It may perhaps be 
doubted whether the court would carry this principle to the length 
of requiring a contract in all cases. For instance, the powers of 
the Jockey Club or of the Boxing Board of Control would almost 
certainly be regarded as validly exercisable against a person who 
declined to attend an inquiry to which he was summoned, even 
. though no contractual relation could be spelt out, apart from any 
agreement to attend the inquiry (which ew hypothesi would not ' 
exist in such a case). Unless then the court in such a case is pre- 
pared to hold and so declare that no valid decisions could be given 
by the Stewards in the absence of an agreement conferring juris- 
diction, the court will in effect, by its negative attitude in refusing 
to intervene, thereby be tacitly acknowledging that the Stewards 
have lawfully and validly exercised their powers. For an action 
which a court of law refuses to restrain is thereby acknowledged 
to be lawful or at least not unlawful, and it does seem anomalous, 
to say the least, that while a court may be of opinion that a penal 
decision has been imposed without a contractual basis it is not only 
precluded from saying so, but is even bound negatively to endorse 
the decision by a refusal to intervene. 4nd 

Would not the better view at the present day, in the light of. 
the far-reaching economic consequences of this type of procedure, ` 
be for the court to say that.even in the absence of contract it 
recognises that penal sanctions may be imposed de facto by trade 
and other associations on non-members, but that public poliey 
imposes the requirement that no such powers shall be exercisef 
without at least regard to the principles of natural,justicb? In 
support of this it may be pointed out that it has been reiterated 
on several occasions by Denning L.J. that public poliey prevents 
the exclusion of the rules of natural justice where these ought to 
be observed," and it seems but restating the matter to say that 
the rules of natural justice are not simply to be regarded as implied 
terms in a contract (for if they need to be implied why can they 
not be excluded expressly?) but are imposed ab extra by the law 
itself in the name of public policy. And if public policy requires 
observance of these principles it would be strange indeed if a court 
was precluded from declaring that they had been infringed. 

As for the question whether the remedies of declaration or 
injunction would lie in the absence of a breach of contract, 


13 Russell v. Duke of Norfolk [1949] 1 All E.R. 109 at p. 119; Abbott v; 
Sullivan [1952] 1 K.B. at p. 198; Bonsor v. Musicians' Dion [1954] 1 Ch. 
479 at p. 485. e 
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Harman J., after expressing his view of the effect of Abbott v. 
Sullivan, contented himself with the brief statement that in his 
judgment these remedies must have a legal and a contractual basis 
no less than the remedy of damages. Apart from the feeling that 
this is a genesal proposition which deserved wider examination than 
consideration of a few obscure passages in Abbott v. Sullivan can 
&fford,? may not this be a case for the application of the old, but 
by no means obsolete, maxim, ubi jus ibi remedium? | If the courts 
have gradually been led to the view that in the existing state of 
economie affairs public policy (which means for this purpose, in 
effect, the common law) requires natural justice to be observed in 
certain types of disciplinary proceedings, does this not confer a 
right on those who are sought to be disciplined to the observance 
of those principles, and if so should the court not grant the 
aggrieved citizen a remedy? Damages, it may be, he cannot get, 
in the absence of contract, in view of the refusal of the courts in 
this country ?* to treat cases of this type as giving rise to tortious 
liability (apart from conspiracy or express malice). But are 
equitable remedies really so slavishly tied to damages that they 
cannot ever be granted save where there exists the legal possibility 
of awarding damages? It would be surprising and I submit most 
unfortunate if this was so, and, in the absence of conclusive and 
authoritative pronouncements to this effect, there seems no reason 
why the courts should desire to tie their hands in this artificial 
way. It is interesting in this connection to recall that the majority 
of the Court of Appeal in Bonsor felt no inhibitions on this ground 
in saying that the remedies by way of declaration and injunction 
were available to an expelled union member even though damages 
were legally irrecoverable,!5 and though this decision was subse- 
quently reversed, there was no suggestion in the House of Lords 
that, quite apart from contract, such a position would be a legal 
impossibility. 

Despite tHe foregoing criticisms, it may be thought satisfactory 
that Harnfan J. felt himself able to agree with the contention 
previously acceded to by Pilcher J. in Davis v. Carew-Pole, that 
an implied contract might be spelt out of the agreement to attend 
the inquiry, and that it was a term of such a contract that the 
inquiry should be fairly conducted. After referring to the speech 
of Lord Parmoor in Weinberger v. Inglis ** the learned judge con- 
- tinued: “It seems to me that bodies like K.R.S., who exercise 

monopolistic powers and may ruin a man by their recommendations, 

ought not to act in an arbitrary manner or at the least that if 

they do, as this body did, set up an investigation committee which 

is a quasi-judicial body, they must be taken to hold out to those 

13 Cf. “The Bight to Work," supre, at p. 47 (and authorities there cited). 

14 But as to Canada see Orchard v. Tunney [1957] S.O.R. 486; and a comment 
thereon by the present writer in (L958) 86 Can.B.R. 83. 


15 See especially per Jenkins L J. [1954] Oh. at p. 529. 
16 [1919] A.C. 608 & p. 606. 
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over whom they claim to exercise jurisdiction the assurance that’ 
the proceedings will be fair.”’ 1” i 

Natural justice.—The learned judge equated a fair hearing with 
the principles of natural justice but went on to refer to the reser- 
vations of Tucker L.J. in Russell’s case in a passage also relied 
upon by Pilcher J. In this passage Tucker L.J. made theerather e 
disturbing suggestion that the principles of natural justice are 
variable and must depend on the circumstances of the case, the 
nature of the inquiry, the rules under which the tribunal is acting, 
the subject-matter that is being dealt with and so forth.!* While 
apparently accepting this qualification, Harman J. however toek 
the view that in & case such as that before him those principles 
contained the requirements as usually enunciated, viz., that the 
accused should know the nature of the accusation made, that he , 
should be given an opportunity to state his case, and that the 
tribunal should act in good faith. The allegation of a want of 
good faith was based on various matters all of which were rejected. 
As regards the two other complaints of moment, viz., the refusal 
to show the report itself to the plaintiff and the refusal to allow 
him to call his wife as a witness, the learned- judge held in neither 
instance was natural justice infringed. As to the first the judge 
said: ** This is much more serious but on the whole I conclude 
that the plaintiff was not injured in this respect. "There is nothing 
in it [the report] which is not in Belton's letter to the plaintiff 
of May 11, and the plaintiff knew what was the complaint made 
against him." 1° From this it is not quite clear whether the learned 
judge regarded this matter as going to the question of the notice 
of the charge only, or also to the question whether he was given 
a proper opportunity to defend himself. It is submitted that such 
8 matter goes to both issues and that even if the plaintiff had had 
sufficient notice of the charge he should not have been tried op 
the basis of undisclosed documents. Unfortunately howeyer the 
courts seem to take a rigidly narrow view of natural justice in 
these cases and are very disposed to hold that because, &dmittedly, 
the tribunal is not tied to the procedure of a court, it may act in 
a manner which is manifestly unfair and still have its decisions 
upheld. For what could be more unfair than refusing to show a 
man the evidence on which he is to be convicted? It is difficult to 
understand why the court does not insist in such a case that a 
failure to disclose the evidence before the tribunal almost auto- 
matically prevents a man having a proper opportunity to defend 
himself, even though the document or other evidence if disclosed 
would have added little or nothing to the plaintiff’s general grasp 
of the case made against him. But it must be admitted with regret 


17 [1958] 1 W.L.R. at pp. 788-784. 
:18 [1940] 1 All E.R. 109 at p. 118. For a criticism, see '' The Right to Work,” 
supra, at p. 49. 
19 [1958] 1 W.L.R. at p. 785. $ 
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° that both in Russell’s case and again in Davis v. Carew-Pole the 
court showed the same unwillingness to give any real material con- 
tent to the conception of natural justice. 

Similar comments may be made regarding the refusal to permit 
the plaintiffs wife to be called, which in the circumstances 
Harmgn J. also held not to infringe natural justice. The learned 
‘Judge took the view that, having heard her evidence, she was not 
able to add anything on the only relevant point, viz., an explana- 
tion of the discrepancies. If therefore she had been heard she could 
not have altered the result. Here again there is something anoma- 
lqus which militates against the complainant. On the one hand the 
court never tires of asserting that it cannot retry the case decided 
by the tribunal or rehear the evidence of the facts, so that the 
complainant cannot get the case reopened by way of appeal in & 
court of law. Yet if he complains that he had a witness whom the 
tribunal quite arbitrarily refused to hear, the court is apparently 
then prepared to go into the question of that witness's evidence 
and its bearing on the issue and decide whether or not it would be 
likely to have influenced the decision. But it may be urged that 
if the court is not concerned with the merits of the case but only 
whether natural justice (in & procedural sense) has been followed, 
it should equally decline in the interests of the defendant to form 
its own view as to the relevance or weight of the potential witness’s 
evidence and whether it was capable of influencing the tribunal. 
For if this is to be taken into account, then where no notice at 
all has been given to the accused, a court may equally decline to 
interfere on the ground that it is of opinion that in any event the 

_ accused had no effective answer to the charge. And what is this 
but retrying the merits of the case? ?! 

With each new reported case bearing on the powers of trade 

d other associations to inflict economic ruin on those under their 
control, one gets a further glimpse into the vast ramifications of 
these “self-contained and autonomous * legal systems," their 
immense stope and authority, and at the same time one sees the 
manifest hesitation with which our courts approach the question 
of their control by legal process. That some progress has never- 
theless been made I would willingly admit, but in this country at 
least the courts stil] seem to display a lack of self-confidence in 
tackling these new situations created by a changed economic order, 
and to be more ready to create fetters to tie their own hands 
than flexible principles capable of being applied and adapted to 
novel conditions. It is still perhaps not too late for our much 
vaunted common law system to prove its inherent capacity to 


20 Ibid., p. 785. 

21 Yet Pilcher.J. held in Davis v. Carew-Pole that failure to give notice of 
certain charges was immaterial, on the ground that the accused had no 
effective defence to these. Sed quaere, is it not against natural justice to 
try even a guilty man without notice and without giving him an opportunity 
to be heard? d re 
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confront fresh tasks in a constructive spirit and indeed the courts in 


some other common law jurisdictions have alyeady pointed the way. 
But the scope for future development appears very limited so long 
as the jurisdiction remains tied to & thoroughly artificial nexus of 
contract, and so long as the courts decline to impose a more exacting 
standard of natural justice. ° 


Dennis LLOYD. 


INTEREST UNDER THE Evipence Act, 1988 


THe question of what constitutes an interest under the Evidence 
Act, 1988, was again before the court in Kelleher v. T. Wal & 


Sons, Ltd.’ In that case the plaintiff was employed by the defend- . 


ants as a charge-hand in the production department at one of their 
factories. When lifting a machine onto a trolley the plaintiff 
suffered an injury to his right hand, and he brought this action 
alleging negligence and breach of statutory duty, which were 
denied. At the hearing the defendants tendered in evidence a 
written statement made by a supervisor in the production depart- 
ment, who was present when the plaintiff received instructions to 
move the machine. The statement had been made to the defend- 
ants’ insurers about three months after the incident, and the 
supervisor had died before the trial. For the plaintiff it was 
objected that the statement was inadmissible by virtue of section 
1 (8) of the Act of 1988. That provision enacts: 


* Nothing in this section shall render admissible as evidence 

any statement made by a person interested at a time when 

proceedings were pending or anticipated involving a dispute 

as to any fact which the statement might tend to establish.” 
It was not denied that proceedings were at least contemplated when 
the statement was made, while the other requirements of section 1 
of the Act had been complied with. Thus the sole question for 
consideration on the point of evidence was whether the deceased 
maker of the statement was a person interested at the relevant time. 
Barry J. accepted the contention for the plaintiff that the maker 
was so interested, on the ground that any criticism of the conduct 
of the department would necessarily reflect upon the supervisor. 
He accordingly ruled that the statement was inadmissible and 
excluded it. 

The Evidence Act, 1988, throws no light on what is meant by 
* jnterested." The Act emanated from a committee of judges.? 
A shrewd lack of precision in judicial pronouncements is not 
unknown, for example in the Judges’ Rules on confessional state- 
ments. Even though some of the Rules of 1912 and 1918 were 
; [1908] 9 W-L.R. 996; [1058] 3 All E.R. 688. —. 
2 Bee Report of the Royal Commission on the Dispatch of Business at Common 


Law, 1984-86 (1936: Cmd. 5065) 79; Maugham, ‘‘ Obseryations on the Law 
wt Evidence . . ." (19089) 17 Oanadtan Bar Review 460, at pp. 479, 480. 
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* clarified in 1980,? others still retain sufficient elasticity to allow 


everyone concerned the exercise of a discretion; and, being only 
administrative in character, the Rules probably accomplish their 
object. But there is little justification for similar uncertainty in 
an enactment: indeed, the drafting of the Evidence Act, 1988, has 
been the suBject of considerable adverse comment.‘ (Parentheti- 
cally, "it may be observed that criticism is not usually directed to 
section 2.5 Yet section 2 (1) seems to be superfluous, for it instructs 
the professional judges of the civil courts on the cogency of admis- 
sible documentary evidence,* and it contemplates the reception in 
evidence of statements by persons who had an incentive to conceal 
or misrepresent facts but were not interested within section 1 (8).’) 
The distinguished lawyers who framed section 1 (8) were doubtless 
aware that, in evidence at common law, there were four types of 
interest—that which rendered prospective witnesses incompetent to 
give testimony, that which affects the admissibility of three classes 
of declaration by deceased persons, that which makes admissible 
some other declarations by such persons, that which permits the 
reception in evidence of informal admissions—and that none of these 
types of interest is necessarily identical. Yet the draftsmen provided 
no guidance as to what they meant by an interested person, and left 
the courts to struggle with the subject. 

The result was that in twenty years this one subsection of the 
Act had already engendered at least sixteen reported cases ° before 
the decision in Kelleher’s case. Of these sixteen, six only were 
cited to the court and three only were mentioned in the judgment. 
The learned judge adapted a statement of Morton J. (as he then 


. was), in an early case on the Act,” holding that a person interested 


means a person who cannot in a true sense be regarded as an 
independent person; but though this view has been followed at 
first instance, there are at least three decisions of equal authority 
§n which persons who were not independent in the usual sense were 
held fiot toebe interested.2° The judgment also disapproved of a 
suggestior that the employment of the maker of the statement by 
one of the parties necessarily made him interested. This was 
already clear from another case cited in the judgment, yet various 


3 Taylor, A Treatise on the Law of Evidence (1931), i, pp. 557-559. 

4 e.g., Wigmore, A Treatise on the Anglo-American System of Evidence (1940), 
v, p. 487. See also nn. 15 and 16 below. 

5 But see Phipson, The Law of Evidence (9th ed. 1952), pp. 288, 989. —— 

Theoretically the Act has also to be apphed by lay magistrates, but in practice 

their limited civil jurisdiction cannot usually involve the relevant provisions. 

7 For some discussion of the relation between these two subsections, see Cowen 
and Carter, Essays on the Law of Evidence (1956), pp. 24, 25. 

8 Halsbury, The Laws of England (1952- ), xv, pp. 918, 819. 

9 Plomien Fuel Economiser Oo., Ltd. v. National Marketing Co. [1941] Ch. 
248, at p. 251. 

10 Holton v. Holton [1946] 2 All E.R. 684; The Atlantic and The Baltyk (1946) 
62 T.L.R. 461; Galler v. Galler [1955] 1 W.L.R. 400. See also In the 
Estate of Hill [1948] P. 841 (cited in the Judgment); In the Estate of Powe 
[1956] P. 110., 
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other reported cases have held employees to be interested whens’ 
their conduct or reputation as workers might be impugned. One 
writer finds in the cases two schools of thought, the first insisting 
on a complete absence of bias (to make a person disinterested), 
and the second requiring a substantial material interest to make 
him interested. Certainly there are dicta in the Court of Appeal 
which also show a disparity of approach, but the decisions and 
dicta of the appellate courts and judges do little to clarify the law, 
beyond the general statement in Friend v. Wallman," which was 
not cited in Kelleher's case, that ‘ interested? means personally 
interested in the result of the proceedings. This statement clearly 
includes the prospective or actual parties, but it leaves indefinite 
the nature of the interest of a casual witness of some incident or 
any other person. Such an interest seems to depend upon the 
subject of the proceedings and the relation of the maker to the 
‘event, in other words, upon the circumstances of each case. It is 
not possible in this note to discuss all the reported cases, but their 
effect has been summarised elsewhere.‘ In the present state of 
the law examples will probably continue to multiply. 

It is undesirable that a comparatively recent subsection should 
form the nucleus of a mass of case-law, or, in the words of the 
Evershed Committee, “a new legal battle ground." !5 It is even 
more undesirable when the subsection embodies a dubious policy. 
For over a century both the legislature and the courts have spas- 
modically approved the admission of hitherto inadmissible evidence, 
though the factors which previously made it inadmissible naturally 
affect its cogency when received. An obvious example is to be 
found in the successive statutes between 1888 and 1869 which 
abolished the incompetency of interested persons as witnesses in 
civil cases, and those between 1872 and 1898 in relation to com- 
petency in criminal proceedings. So far as any policy is discernible, 
it is that invalidating elements in evidence affect cogency rather” 
than admissibility. It is therefore surprising that a refotming 
statute should have reverted to an emphasis upon inadmaissibility, 
and still more surprising that the ground of inadmissibility was 
interest. Some of the reformers of 1988 did not apparently 
appreciate that a competent tribunal can discount bias, once 
established, in a deceased declarant just as well as in a living 
witness. However, it is gratifying to note that the reformers 
of 1958 have recommended the repeal of the offending subsection,!* 


11 Cross, Evidence (1958) pp. 455, 456. The words in brackets do not appear 
in the text. 

13 Compare Robinson v. Stern [1980] 9 K.B. 260, at pp. 268, 269; Jarman v. 
Lambert ¢ Cooke Contractors, Lid. [1951] 2 K.B. 987, at p. 940. 

13 [1946] K.B. 498, at p. 500, C.A. 

14 Halsbury, loc. cit. 

15 Final Report of the Committee on Supreme Court Practice and Procedure 
(1953: Cmd. 8878), p. 98, para. 974. 

16 [bid., pp. 98, 94, 106, 825, paras. 272-974, 276, 820 (9). Š 
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*.and it would be encouraging if their recommendation were carried 
into effect without excessive delay. 
` G. D. Noxzs. 


"PusLic RIGHTS AND PLANNING CONTROL 


e 
A system of planning control is inherently weak if the machinery 
for preventing unpermitted development is slow and ineffective. 
Each of these vices is shown by the enforcement machinery of the 
Town and Country Planning Act, 1947, when it is sought to secure 
the discontinuance of an unpermitted use of land.* A summary 
of the procedure will make this clear. An enforcement notice 
cannot take effect for at least twenty-eight days after it is served.’ 
At any time during that period the recipient may apply to the local 
planning authority for permission to continue the unpermitted use; 
and in the event of a refusal he has another twenty-eight days 
within which he may appeal as of right to the Minister. The 
determination of the appeal seems to take at present an average 
of three to four months from the date on which it was lodged. 
Pending the determination of the application and appeal the 
operation of the enforcement notice is suspended.? With an exact 
understanding of the possibilities open to him the recipient of a 
notice should be able to delay its effectiveness for at least six 
months. Unfortunately these possibilities are well known to the 
numerous persons who seek to profit from the large unsatisfied 
demand for caravan sites. For good or ill it is difficult to obtain 
permission to use land as a caravan site in either an urban or 4 
coastal area. It is or (if the case under review is good law) was, 
easy (and profitable) to use land in those areas for caravan 
purposes in open and legitimate disregard of the planning auth- 
writy’s policy. In the simplest case a site could be used for six 
months * before the authority could take eriminal proceedings for 
non-compliatice with their enforcement notice. If it is desired to 
provide the caravan owners with longer term accommodation then 
the operation is more elaborate because mobility and three or four 
fields are required. The first field can be used for six months,‘ at 


1 Bes generally, M “ Enforcement Notices: Bruta Fulmina of the Planning 
"World," 78 L.Q.R. 506 (1957). The complex body of case law on the subject 
is conveniently set out in [1956] J.P.L. 684 and [1958] J.P.L. 628. 

2 Town and Country Planning Act, 1047, s. 28 (8). 

3 Ibid., s. 28 (8) (a). 

4 In areas where the permismon to use land for any purpose for twenty-eight 
days ın any one year given by Art. 8 of the Town and Country Planning 
General Development Order 1960 ıs ın force, the period will be nearer seven 
months. See Godstone R.D.C. v. Brasil [1959] 2 All E.R. 768 (D.C.). 

5 The penalties imposed in such proceedings may be heavy. The maximum fine 
is £50 on first conviction and £20 for each day on which the use 1s continued 
after the first conviction (Town_and Country Planning Act, 1947, s. 24 (8)). 
Tf the fine is ineffective an injunction may be obtained, see Att-Gen. v. 
Bastow [1957],1 Q.B. 614. 
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the end of which time the caravans must be moved for a six* 
months’ sojourn in the second field and so on. At the end of 
eighteen months or two years the cycle may perhaps be started 
afresh. — f 

It was an operation of the second type—which gives pungency 
to the legislative description of a caravan as a ** movabfe dwelling ? 7 
—that was the subject of the proceedings in Att.-Gen. v. Smith. 
The defendants had been ringing changes in the area of the Egham 
U.D.C.; and the council, whose powers were useless in face of 
the defendant's mobility and ingenuity, brought a relator action 
for an injunction to restrain the defendants from using any land 
within their district as a caravan site without previous planning 
consent. The action was a novel one, but Goddard C.J. granted 
‘the injunction as claimed. 


There is authority for the proposition that the Attorney-General 
may be granted an injunction to restrain a breach of statute even 
although the statute itself provides penalties for the breach.* The 
only limitation on this proposition (apart from the court’s inherent 
discretion) is the indefinite one that the breach must constitute 
the infringement of a “ public right." ^ In the present case the 
Lord Chief Justice held that the 1947 Act 


“is an Act which is designed to confer a benefit on the public: 
it is for the orderly dexélopuicnt of the countryside, to prevent 
unsightly development . . . and so forth. It is obviously an 
Act which is designed for the publie good and can be used for 
great publie advantage." ™ 


With this opinion one may respectfully agree; but the public can 
enjoy no greater beneflt than is given to it by Parliament, and 
if the statute is not broken the benefit cannot be imperilled. Tt is 
submitted with respect that none of the material steps taken by 
the defendants was a breach of the 1947 Act. The only step ir 
respect of which this submission is doubtful is the initial act of 
using the land without permission, but the argument of the defend- 
ants on this point !? appears a formidable one: 


* Section 12 (1) of [the Act] does not say that permission 
shall be required * before any development is carried out? but 
*in respect of any development and its words should not be 


5 This is doubtful. See Postll v. East Riding County Council [1956] 2 Q.B. 
886 (D.O.), and Fyson v. Bucks C.C. [1958] 1 W.L.R. 684 (D.Ó.) as to when 
resumption of & prior use constitutes fresh development. 

7 Bee, e.g., Public Health Act, 1986, s. 269. 

5 [1958] 8 W.L.R. 81; also reported at [1958] 2 All E.R. 557. 

9 Att.-Gen. v. Ashborne Recreation Ground Co. [1908] 1 Ch. 101; Att.-Gen. 
v. Ud id House Estate Co. [1904] 2 Ch. 84; Att.-Gen. v. Bastow 
(supra). 

19 Bee Devlin J., Att.-Gen. v. Bastow (supra) at p. 519. 
11 [1958] 8 W.L.R. at p. 99. 
13 Ibid., at p. 88. 


Nov. 1958 NOTES OF CASES 678 

, 

*. equated with ‘it shall be unlawful to carry out any develop- 
ment unless permission has previously been granted.’ Such a 
construction woulg be inconsistent with section 18 which clearly 
envisages the carrying out of development without permission. 
. . . Development without permission . . . merely puts the 
developer to the risk of having the development prohibited if 
the planning authority acting administratively so decide.” * 


To this it may be added that the sections dealing with enforcement 
do not speak of “ development carried out in contravention of the 
Act ” but of “ development carried out without the grant of permis- 
Sion." The Lord Chief Justice did not in terms deal with the 
provisions which the defendants had broken, but after reciting the 
history of their actions he said: 


* That shows an intention by the defendants, who have been 
refused planning permission time and time again, to act in 
defiance of the Town and Country Planning Act, and to use its 
machinery not for the purpose of making genuine applications 
for permission but for the purpose of delay.” “ 


This critical passage equates defiance of a statute and “ improper ”’ 
use of its provisions as tantamount to a breach of statute. This is 
an extension of the established proposition which in the circum- 
stances of its application cannot but at least call to mind the 
aphorism that * hard cases make bad law." At a time when the 
legislature sees fit to regulate an increasing number of activities the 
most formidable possibilities are inherent in judicial control of 
** defiant ’? conduct which is not per se unlawful. Whether or not 
these possibilities are to be welcomed is a matter for individual 
opinion, but two comments may be made on the present case. 
First the decision marks a change from the hitherto prevalent 
judicial approach to the 1947 Act which has been based on a desire 
to construe restrictively legislation which encroaches upon private 
Tights. Secondly the case draws attention to the need for an 
amendment to the enforcement machinery of the 1947 Act. Even 
if the decision is right a relator action is neither a simple nor an 
inexpensive method of stopping unpermitted development. The 
Government apparently has in mind a number of amendments to 
the Planning Acts,!* and all planning authorities must hope that 
amongst them is something to relieve their impotence." 


Micmagn MANN. 


13 The planning authority may serve an enforcement notice only if they think 
it expedient so to do ‘‘ having regard to the provisions of the development plan 
and to any other material considerations " (sg. 28 (1) of the 1947 Act). 

14 [1968] 3 W.L.R. at p. 98. . 

15 Beo, e.g., East Riding County Council v. Park Estate (Bridlington) Ltd. 
[1957] A.C. 228 at p. 283 per Lord Simonds. 

16 Official Report (H.L.) Vol. 209 (No. 67) col. 204 (May 18, 1958). 

17 One suthority has recently obtained additional powers in relation to enforce- 
ment ceedings against caravan sites, see Surrey County Council Act, 1958, 
8. 48 n T mi. c, xhi). 
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Fam COMMENT on PRIVILEGED STATEMENTS ‘oF Fact Sy 


One of the points involved in Addis v. Odpams Press, Ltd.’ was 

` whether the defence of fair comment is open to the defendant in 
an action of defamation where the statement of fact on which the 
comment is based is false but privileged. ° 

* Grech, one of the plaintiffs in the action, while serving s*prison ° 

sentence for housebreaking, composed and sent to the Home 
Secretary two petitions protesting his innocence, in which he made 
grave charges against certain police officers and others. Following 
these petitions, & police officer and two others were prosecuted and 
convicted of conspiring to defeat the ends of justice. At the trial, 
one of the accused testifled that he had been told by Grech that 
Addis, the other plaintiff in the action, had assisted him in drawing 

` up one of the petitions. Grech, however, in giving evidence him- e 
self, said that the only assistance he had received was by & person 
he did not name, to correct his grammar and punctuation. In an 
account of the trial printed and published by the defendants in the 
Daily Herald it was stated that Grech had drawn up the petition 
** with the help of Jasper Addis " and that ‘into it he put all the 
dirt he knew, and as a Maltese running West End flats as brothels 
he-thought he knew a great deal." In fact, Addis did not assist 
Grech in the preparation of the petition, and this was admitted by 
the defendants in the consolidated action brought by Grech and 
Addis. 

This note is concerned only with the claim by Addis and the 
question whether the defendants could plead fair comment on facts 
they admitted to be false. The action was tried by Donovan J. 
and.a jury. The judge ruled that the words ‘into it he put all 
the dirt he knew ” were capable of being fair comment on a matter 
of public interest in the case of both Grech and Addis, and he 
further ruled that, in the case of Addis, a plea of fair commer 
was not excluded because the statement of fact on,which*it was 
based, that he had assisted Grech, was untrue, go long as 
the statement was privileged. In the result, the jury found 
that the words were defamatory of both Grech and Addis 
and were untrue of both of them, but were, in both cases, 
fair comment on a matter of public interest. In ruling that 
a plea of fair comment was open to the defendants on a state- 

. ment of fact which was untrue, but privileged, Donovan J. followed 
the earlier decision of Phillimore J. in Mangena v. Wright, where 
it was held that statements contained in an official blue book 


1 [1058] 1 Q.B. 810 (Donovan J.); [1958] 8 W.L.R. 16 (C.A.). 

2 The case 18 also reported on the question whether the words were capable 
of a defamatory meaning, and, if so, whether it was open to the jury to 
find that they were fair comment. These questions are more fully reported 
in the All ngana Law Reports, sub nom. Grech v. Odhams Press, Ltd. 


[1957] 8 All E.R. 556 (Donovan J.); [1958] 2 All B.R. 469 (Q.À.). 
T 3 [1909] 2 K.B. 958. " 
ee e 
bed . 
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*presented to Parliament could be the subject of fair comment, even 
though they were untrue. 

The Court of Appéal has now allowed Addis’s appeal on the 
ground that the defendants’ categorical statement that he had 
belped Grech to draw up his petition could not be said to be a 
fair and accurate report of the evidence given at the criminal trial, 
and a new trial, limited to the question of damages, was ordered.‘ 
But the Court of Appeal was nevertheless of the same opinion as 
Donovan J. that “if a statement made by a witness is fairly and 
accurately reported, and attributed to the witness who made it, 
then, no doubt, although the evidence given by the witness is after- 
wards shown to be false, the statement reported can be made the 
subject of fair comment." 5 

One may venture to hope that this is not the final word on 
this question. The defences of privilege and fair comment have 
always been grounded on public interest, but it is hard to see that 
the public interest is served by a general rule allowing fair comment 


: on any privileged statement of fact. To say that privileged state- 


ment of fact can be made the subject of fair comment is, of course, 
ambiguous. It may mean that comment is permissible on the fact 
that the statement was made by the person who made it, such as 


. comment on the fact that a statement is made in Parliament by 


A or evidence given at a trial by B. In such a case, the ordinary 
rule that the facts on which the comment is based must be truly 
stated or indieated is satisfied by proof that the statement was in 
fact made. It would clearly be ludicrous in such a case to require 
proof that the statement commented on is true, since lack of belief 
in its truth is often the occasion for the comment. But what is 
more often meant by saying that a privileged statement may be 
the subject of fair comment, even though it turns out to be untrue, 
is that comment is permissible on the basis that what was said is 
tfue, and this is clearly what was meant by the Court of Appeal in 
the extract quoted from Addis v. Odhams Press, Ltd. It is only 
this aspect eof the rule which gives rise to any problem. 
Defamatory statements are often made in Parliament and 
judicial proceedings under the cloak of absolute privilege. The 
publie interest is thought to require that a person defamed in such 
circumstances should have no remedy against the original defamer, 
and that immunity from liability should further extend to a fair 
and accurate report by others of what is said, if published without 
malice. The grievance of & person defamed by such statements is 
therefore already considerable, and is only slightly mitigated by 
the fact that defamatory statements made under the cloak of 
absolute privilege are often discounted for that reason. In such 
circumstances, can it be seriously contended that the public interest 
further requires that newspapers publishing reports of what is said 


< [1958] 8 W.L.R. 16, pp. 22-23. 
5 Ibid., at p. 28. e 
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must be free to interlard their account with comment on the basis’ 
that what was said is true? If a witness at a trial imputes the 
paternity of her child to Bishop X, are we really to believe that the 


public interest requires that the Daily Scandal should be free to - 


castigate the bishop on the basis that the statement is true? If 
comment is permissible because the statement is privileged, the 
unlikelihood of its being true will not avail the plaintiff unless he 
can show positively that the defendant did not honestly believe 
it to be true, which would not in practice be easy to prove. A good 
part of our modern press is disposed to believe the worst of every- 
one, for the good reason that scandal has better news value than 
good works, í 

It is a pity that neither Donovan J. nor thé Court of Appeal 
was apparently referred to the decision of the High Court of 
Australia in Bailey v. Truth & Sportsman, Ltd.,* where Dixon J. 
powerfully stated the case against a rule which would allow fair 
comment on a false statement of fact on the basis that it is true, 
merely because it is privileged. Dixon J. was, it seems, against 
ever allowing a plea of fair comment in such a case.’ This may be 
going too far. A case may perhaps be made out for allowing fair 
comment where the statement in question is of the nature of a 
finding or, conclusion of a tribunal or other body entrusted, by law 
or consent, with a fact-finding function, even though it turns out 
to be false. This is, however, a far cry from allowing fair comment 
on every privileged statement, and particularly on a statement by 
a witness in judicial proceedings. It needs to be remembered that 
a person who comments on a statement on the basis that it is true, 
not merely adds his injurious comment to a pre-existing defamatory 
statement by another, but lends his authority to the view that the 
statement is true, and so may encourage others to believe what is 
stated. He should therefore not be exempt, save only in exceptional 
cases, from the ordinary requirement that he should prove tlfe 
truth of the facts which he impliedly asserts. In Adgis’s case, the 
statement that Addis helped Grech in the preparation of his 
petition came from a person who was convicted at the trial -of 
conspiring to defeat the ends of justice, and so not from a person 
likely to be believed by many of those who read a fair and accurate 
report of the trial. The defendants, however, by commenting on 
his statement on the basis that it was true, by implication lent 
their authority to the view that it was, and may therefore have 
encouraged their readers to believe what otherwise they would not 
have believed. 

One further point arising out of this case perhaps deserves some 
mention. The defence of fair comment is available only on matters 


e (1988) 60 C.L.R. 700 
7 He did, however, say that comment might be excusable if avowedly hypo- 
thetical or contingent on the statement being well founded: 60 O.L.R. 700 
at 723. P 
e @ e 
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'of public interest. Donovan J., as we have seen, ruled that the 
words in question were capable of being fair comment on a matter 
of public interest, as ‘being concerned with the administration of 
justice, and this aspect of his ruling was not challenged on appeal. 
Unfortunately, however, his summing-up does not make clear in 
what way the defendants were commenting on the administration 
of justice. Here again one needs to distinguish between comment 
on the fact that a statement is made by a witness and comment 
on a statement on the basis that it is true. Comment of the first 
sort would clearly be on the administration of justice, but not, as 
a,general rule at least, comment of the second sort. If a witness at 
a trial states that X is the father of her child, comment on the 
basis that the statement is true can hardly be justified as being 
comment on the administration of justice. On general principle, 
it would have to be shown that the conduct imputed to 
X is itself a matter of public interest. In ruling that the 
administration of justice was involved, Donovan J. may have 
meant that it was involved in sending petitions to the Home 
Secretary and making charges against police officers and that com- 
ment on the sending of a petition was for that reason on a matter of 
- public interest. But his ruling is also open to the interpretation 
that comment was permissible simply because it was founded on 
something said in the course of judicial proceedings. Since the 
comment in Addis’s case was on the basis that what the witness 
‘said was true, this interpretation would be open to objection for 
the reasons given. 
Doucras PAYNE. 


ConTRIBUTORY NEGLIGENCE AND A DILEMMA 


e. 

In hig Joint Torts and Contributory Negligence, at pp. 861-862, 
Dr. Glanvill® Williams suggested that the “‘ agony of the moment ”’ 
rule like fhe doctrine of the “last opportunity " was no longer 
needed since the Law Reform (Contributory Negligence) Act, 1945, 
* except to the extent that it is an application of the ordinary rule 
as to the standard of care in negligence," i.e., the mere fact that 
the plaintiff could show that he was agitated and confused by the 
defendant's negligence would not automatically exclude any question 
of contributory negligence, but if the plaintiff were found to have 
contributed to the harm which befell him then there should be some 
apportionment of damages. Dr. Williams also made the point (not 
yet sufficiently insisted upon in some of the textbooks) that the 
* agony of the moment ” rule is merely a special case of a wider 
rule, which he termed the “dilemma” principle, which applies 
even though the plaintiff has time to consider the situation in which 
he is placed. Clayards v. Dethick (1848) 12 Q.B. 489 and Summers 
v. Salford Corp. [1948] A.C. 288 are given as examples of the 

e ee 
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* dilemma ” principle which Dr. Williams states is to the effect’ 
that “a plaintiff who acts reasonably in a dilemma is not guilty : 
of contributory negligence merely because h& chooses a course that 
turns out to be the worse one and to aggravate the injury.” 

It is submitted that the books would give a far pore accurate 
picture of the law in this field if it were stated in these “ dilegnma ”’ 
terms, rather than with the misleading emphasis on alarm and 
agony. Perhaps the somewhat unsatisfactory speech of Lord 
Sumner in Singleton Abbey S.S. v. Paludina S.S. [1927] A.C. 16. 
in which he stressed ‘instant action on the first alarm ” has been 
responsible for this distortion. à 

However this may be, Dr. Williams’ prediction as to the hand- 
ling of the “ agony ” rule in conjunction with apportionment legis- 
lation has now been practically fulfllled in the recent Court of 
Appeal decision in Sayers v. Harlow U. D. C. [1958] 1 W.L.R. 
628; 2 All E.R. 842. Although, as Evershed M.R. pointed out (2 
All E.R. 844), this was not an “ agony "* case, it was most certainly 
a f dilemma" case. Two well-known “ dilemma’? authorities, 
Jones v. Boyce (1816) 1 Stark, 498 and Adams v. Lancs. & Yorks. 
Ry. (1869) 4 C.P. 789 were considered in the judgments, the first, 
an “agony” case, being applied and the second distinguished. 
Clayards v. Dethick and Summers v. Salford Corp. were cited in 
argument. 

The facts of Sayers’ case, which are probably too notorious to 
require full rehearsal, were that the plaintiff, a Mrs. Sayers, whilst 
waiting with her husband for a bus due in twenty minutes, entered 
a public lavatory owned and operated by the defendant council. 
She was unable to leave the cubicle because the inside handle of 
the door was missing. No warning had been given of this and 
there was no attendant at hand. After vainly attempting for ten 
minutes to attract attention, she decided to see if it would bg 
possible for her to climb out through the space between tbe top 
of the door and the ceiling. To do this she stood With one foot 
on the lavatory seat and the other upon a toilet róll fixture. 
Finding that it would be impossible to escape in this way, she 
began to climb down and, as she was doing so, the toilet roll 
revolved, upset her balance, and she fell to the floor injuring her- 
self. The county court judge held that though the defendants were 
in breach of duty the plaintiff could not recover. In his view the 
plaintiff had been in no danger and had not suffered any serious 
inconvenience. All she had to fear was the wrath of her husband 
and an hour’s delay in her journey. She had taken an extremely 
dangerous course and he had to balance the inconvenience against 
the danger. So doing, he in substance decided that she was the 
authoress of her own misfortune, the case being similar to Adams 
v. Lancs. & Yorks. Ry. In that case a railway passenger was 
not allowed to recover against the company for injuries which he 
sustained as a result of risky attempts to shut *he door of his 
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*eompartment whilst the train was in motion because the defective 
door was not endangering or inconveniencing him and the train 
was about to enter a station in a very few minutes time. 

A unanimous Court of Appeal (Evershed M.R., Morris and 
Ormerod L.JJ.) overruling the county court judge, held that Mrs. 
Sayers,could recover subject to a reduction of one quarter in the 
sum she would otherwise have recovered in respect of her contribu- 
tory negligence. Evershed M.R. said that nothing turned on the 
foundation of liability. With respect it is much to be regretted 
that this point was side-stepped so neatly, for Lord Evershed clearly 
envisaged that the basis of liability might have been a breach of 
an implied contract (1 W.L.R. 625) and it would have been helpful 
to have had, at the least, an authoritative dictum on the question, 
discussed at length by Dr. Williams at pp. 828-882, whether the 
Contributory Negligence Act applies to negligent breaches of con- 
tract. Since the basis of liability was left completely indeterminate 
the case can hardly be even sub silentio authority (if that is 
authority) for Dr. Williams’ view that it does apply to breaches of 
contract. 

Lord Evershed said that the court was confined to the two 
questions whether the plaintiff's injuries were too remote a con- 
sequence of the defendant's breach of duty as not being & natural 
and probable consequence of it, and, if the damage were not too 
remote, had the plaintiff been guilty of contributory negligence 
warranting some apportionment of damages. All the members of 
the court were agreed that the inconvenience suffered by Mrs. 
Sayers was greater than the county court judge had estimated it 
to be and the risk that she had taken less, and, on the whole, 
not disproportionate to her predicament. In analysing Adams’ 
case Lord Evershed noted the effect of the 1945 Act upon some of 
the statements of law in that case but neither he nor his brethren 
seemed to think that they were doing anything revolutionary in 
applying apportionment in a “‘ dilemma ” case. In fact the same 
course haf been taken by the Court of Appeal and the House of 
Lords in Billings v. Riden [1957] 8 W.L.R. 496 (where Clayards 
v. Dethick was considered) but the fact that the court in Sayers 
adopted this approach as a matter of principle and not on authority 
demonstrates how fully Dr. Williams’ prediction as to the attitude 
of the courts has been fulfilled. There seems to be no real reason 
to doubt that this decision applies to “‘ agony ’’ cases properly 
so-called, as well as ordinary ‘‘dilemma’”’ cases, especially since 
Jones v. Boyce was one of the cases relied upon. Thus the 
* dilemma ” and “ agony ”? doctrines, as independent rules, seem 
to have faded away more quietly than the “‘ last opportunity.” 

Finally some compensation seems to have been offered to the 
plaintiff in a “ dilemma ” case for the fact that apportionment will 
now be applied against him. Lord Evershed’s careful elision of the 
word “very ” es qualifying “ great inconvenience " and “ slight 
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| 
danger ” in a passage from the judgment of Montagu Smith J. it" 
Adams’ case seems to indicate that apportionment legislation has 
given the courts confidence to adopt a much*more flexible approach 
to “dilemma” problems and therefore measures of inconvenience 
and risk which would formerly have barred all recovery may now 
allow a partial recovery. e 
A. H. Hupson. 


A Goop Loox BACKWARDS 


* Ir is admitted that this action is without precedent. It eis 
certainly not within any principle that I am aware of; and I am 
not disposed to introduce it." These words of Cresswell J. in 
Revis v. Smith were applied by Lord Goddard C.J. to the decision 
before him in Hargreaves v. Bretherton.! Indeed he went further, 
describing the case as * an obvious ‘try on’” and “ absolutely 
unarguable.? So far as precedent is concerned these observations 
may be unobjectionable, but it is respectfully submitted that the 
answer to the question of principle involved is not so obvious. 


The case decides, to quote the headnote, that ** An action for 
damages will not lie at the suit of a person who alleges that he has 
been damnified by false evidence given against him in criminal 
proceedings." Since it must be conceded that one may be severely 
damnified through perjured * evidence in criminal proceedings, the 
basis of the decision, except so far as it rests on authority alone, 
must be that the public interest in preventing actions for damages 
of this kind outweighs the harm to the individual damnified. Let 
us examine the arguments advanced in the judgment in favour of 
this conclusion. 

1. There is authority against such an action and none in favour 
of it. This is 80, but to nothing like the extent assumed in the 
judgment.** However, the main concern of this note is with the 
question of policy. 


1 (1856) 18 C.B. 120, 141. 
3 [1958] 8 W.L.R. 468, 466. The case is also reported at [1958] 8 All E.R. 
122 


3 Ibid., p. 408. 

* I am not considering honestly mistaken testimony. 

4a The only authority directly in point 1s the century-old case of Henderson v. 
Broomhead (1859) 4 Hurls. & Norman 569 (Exchequer Chamber), where a 
claim based effectively on perjury, as opposed to defamation, failed. It is 
submitted that the reasoning behind the decision is vitiated by a confusion 
between per] and defamation. Perjury is not necessarily defamation. 
Lord God 1 0. also relied on Watson v. M'Ewan [1905] A.C. 480 (H L.), 
Skinner (1772) Loffts Reps. 65, and Revis v. Smith (1856) 18 C.B. 126. The 
first of these was a slander appeal from Scotland, conspicuous for a dictum 
by Lord Halsbury at p. 486, which was both obiter and too wide. The second 
was a criminal indictment, not a orvil claim at all, equally conspicuous for 
an inaccurate dictum, this tıme by Lord Mansfield at p. 66. The third was, 
if possible, even less relevant, for there was no evidence that the defendant 
did not believe in the truth of what he had said: see Jervis O.J. at p. 140, 
and Crowder J. at p. 141. The claim was expressly treafbd as one based on 
* o . 
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l, 2. For * words spoken by a witness ‘in office, which means, 
of course, for this purpose-in giving evidence, he cannot be put to 
answer either civilly dr criminally.” ^ As it stands this statement 
is, with respect, manifestly incorrect in so far as it refers to criminal 
liability. Later in the same judgment the crime of perjury is 
mentiqned. There is also the possibility of contempt in the face 

- of the court. In view of this it is worth considering whether a 
witness cannot in fact be made answerable civilly also. Naturally 
much reliance is placed on the analogy of & witness's absolute 
privilege in the law of defamation. It is submitted that this rule 
is, not apt to deal with a case such as the present. The complaint 
the plaintiff makes about a defamatory statement is that its mere 
publication damages his reputation. It might be thought that 
damage to reputation, however uncomfortable, is less serious than 
a criminal conviction perhaps followed by imprisonment. The 
complaint made by the plaintiff in Hargreaves v. Bretherton was 
-not that the allegedly perjured evidence had injured his reputation, 
but that he had been wrongfully convicted and sentenced to 
imprisonment as a result of it. The public interest may demand 
for witnesses an absolute protection against the law of defamation. 
Tt does not follow that there should be a similar civil law immunity 
for perjury. Certainly there are dicta ° that privilege for all con- 
cerned in & judicial proceeding is the general policy of the law. 
But if this argument is relied apa the tort of malicious prosecútion 
has to be accounted for. 

8. It is said that to allow an action for damages for perjury, 
at least where there has been no conviction for perjury, is equiva- 
lent “ by the testimony of one witness in a civil suit [to] convicting 
a man of a crime of which he could not be convicted in a court of 
criminal jurisdiction without the concurring testimony of two," * 

. and-“‘ that it would be most unfortunate if an action for damages 
for alleged perjury could be brought not only when nobody had 
been convicted of perjury, but, quite apart from that, merely on 
the allegatfons of a person who says that somebody has committed 
perjury, which led to him being damnified either by being convicted 
or put on trial.'* Against this view the following points may be 
urged. First, with all respect, to lose a civil action for damages is 
not equivalent, either as to form or as to consequences, to a 
criminal conviction. ‘Apart from any other consideration it is 
‘always open to the criminal court to differ from the civil one. 
Second, there is nothing to prevent the standard of proof in the 


unintentional defamation: see Crowder J. at 141. Dawkins v. Lord Rokeby 
(1876) L.R. 7 H.L. 744 (H.L.) was yet another defamation case. These autho- 
ntjes certamly do not support the sweeping assertions in the judgment in 
Hargreaves v. Bretherton, and scarcely orce the decision. 

5 [1958] 8 "W.L.R. 465. Lord Goddard here relies on & pronouncement by 
Lord Mansfield in Skinner (1772) Lofits Reps. 55 at p. 56. 

* e.g., Jervis C.J. in Revis v. Smith (1856) 18 C.B. 126 at p. 140. 

T Ibid., quoted at [1958] 8 W.L.R. 465-468. 

8 [1958] 8 W.L.H. 466. 
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civil action being made as high as in the criminal trial if this in 
thought desirable. Third, it is not at all clear why anyone should 
be thought to be able to recover damages on the basis of unsub- 
stantiated allegations in this part of the law any more than in any 
other part. 

4. Cresswell J. thought it ** enough to say ” that the wosld had 
gone on very well so far without such actions and probably would 
not if they were allowed.” Lord Goddard C.J. agreed and feared 
a flood of litigation by convicted prisoners, especially in view of 
legal aid.'^ This is the familiar old argument of awful consequences 


` to follow. It is probably safe to say that every significant extension 


of the law of tort has been greeted with just such prognostications 
of disaster. They have so far had in common the two character- 
istics of being based on no evidence and being falsified by events. 
As far as legal aid is concerned, it may be pointed out that the 
scheme does not cover defamation actions and may well not be 
thought to cover an analogous perjury action. Furthermore there 
is no reason to suppose that a certificate would be given in an 
unworthy case. 

5. Finally his Lordship appears to have taken the view that since 
perjury is provided for by being made a crime, it is not proper to 
allow the extraction of damages also." It is respectfully submitted 
that this is not the policy of the law because there are many legal 
wrongs which are both crimes and invasions of ee rights and 
redressible as such. 

It seems clear that on the one hand the present law creates, 
or at least allows the continuance of, an injustice which may be 
rare but is none the less drastic for that; whilst on the other hand 
there do not seem to be any sufficient considerations of public 
interest to compensate for this shortcoming of the law. 


C. Howard. * 


e * 
REsaLe Prick MarwTENANCE — Notice ro ‘f Non-SiGNers ?? 


In Goodyear Tyre and Rubber Co. (G.B.) Ltd. v. Lancashire 
Batteries, Ltd.+ the Court of Appeal established the requirement of 
notice to ''non-signer?' retailers under section 25 (1) of the 
Restrictive Trade Practices Act, 1956, strongly in favour of the 
enforcing manufacturer. 

The Goodyear Tyre Co. is a member of the British Motor Trade 
Association. The latter Association, on behalf of its members, sent 
out a circular to a large number of motor traders, including the 


‘defendants, the relevant parts of which stated: *' To: All traders 


* (1850) 18 O.B. 141. 
10 [1958] 8 W.L.R. 466. 
11 [bi 


1 [1958] 1W.L.R.8b7. Also reported at [1958] 3 All E.R. 7.9. 
* o . 
. 
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lin motor goods TAKE NOTICE THAT . . . (2) The undermentioned 
manufacturers and concessionaires have authorised the British 
Motor Trade Association to give notice on their behalf that they 
each individually supply for resale each of their new products of 
the kind or kinds specified in the Schedule subject to conditions as 
to prige, including a condition that they shall not be resold or 
offered for resale at a price other than the appropriate price pre- 
scribed by the manufacturer or concessionaire concerned, plus the 
actual amount of purchase tax (if any) for which such products 
are liable and such delivery charges as the manufacturer or con- 
cessionaire may prescribe. . . . (4) Details of the conditions as to 
. price prescribed for any of the specified products may be obtained 
on application to the manufacturer or concessionaire concerned, 
quoting details of the goods in question." ? The Schedule contained 
a long list both of tyre manufacturers (including the plaintiffs) and 
of manufacturers of motor-cars and motor accessories, and included 
‘in the list of ‘‘ specified products" all Goodyear tyres, tubes and 
flaps. 

A couple of months after receipt of this circular, defendants sold 
Goodyear tyres at a ten per cent. discount below the manufacturer’s 
prescribed list prices. The action was for an injunction under 
section 25 (1) to restrain breach of Goodyear's resale price main- 
tenance conditions. 

Section 25 (1) provides that a retailer who obtains goods * * with 
notice of the condition ” as to the price at which those goods may 
be resold, may have such condition enforced against him directly 
by the manufacturer “as if he had been party" to the original 
contract between manufacturer and wholesaler. Does **notice of 
the condition mean full notice of the exact nature of the resale 

- price conditions or simply notice of the fact that resale price 


conditions attached to the goods in question “at all events when . 


the notice contains directions as to how information as to the 
details'can be obtained’? ? The Court of Appeal approved the 
latter interpretation. 

In adopting this interpretation of the Act the court had recourse 
to the none top happy analogy of the “railway ticket” cases, 
where, of course, the law is that an express reference on the ticket 
to conditions and where they may be consulted is sufficient (other 
things being equal) to incorporate those conditions into the contract 
of carriage, ete. "Though the court expressed itself to be fully aware 
of the fact that incorporation by reference in a ticket must take 


| 2 At p . 889, 
3 The retailer must, under the Act, have or have had notice of the resale price 
-condition at the time of acquiring the goods n uestion. In Dunlop Rubber 
Co., Ltd. v. Longlife Battery Depot [1958] -L.B. 1088, Lloyd-Jacob J. 
appears, with respect, to have overstated the jurisprudential consequences of 
such notice, remarking that, as its result ‘‘ conscious restriction of freedom 
to deal in the goods is to be imputed to the sub-purchaser as a term of 
his contract ° (at p. 1040: italics added). 
4 At p. 866. See sso p. 868. 
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` place at the formation of the relevant contract, while the rule in’ 


section 25 (1) has nothing to do with contract formation, being the 
latest exception to privity of contract, the there awareness of this 
distinction does nothing to reduce the awkwardness, the inappro- 
priate nature of the analogy. If it has any value, jt must needs 
be a one-way analogy—or could British Transport Commissjon by 
adequate publicity of the existence of terms and conditions of 
carriage and where they might be found incorporate those terms 
into its contracts without further need to observe the law of offer 
and acceptance? ; 

Be this as it may, however, the decision in Goodyear Tyre dogs 


\ 


enormously facilitate the practical administration by business of - 


the resale price maintenance provisions of the 1956 Act. Though 
the provision in section 25 (1) cannot be considered unambiguous, 
the interpretation adopted was certainly a legitimate one, and, 
since it was the policy of Parliament in 1956 that resale price 
maintenance should be permitted, the interpretation adopted may 
certainly be regarded as ** a matter of commercial common sense.”’ * 


All that the Court of Appeal decision now leaves open is the. 


time at.which a “ floating ” notice by a trade association crystal- 
lises in the case of an individual transaction, where prescribed 
prices are increased subsequent to the general notice but before 
the individual transaction. If the ‘‘non-signer”’ on receiving a 
general notice obtains the current prices of the manufacturer, may 
he rely on those prices until he receives specific notice to the con- 
trary? Surely, in fairness, he should be able to rely on them. 
But, suppose he never inquired: is he bound by the prices pre- 
vailing at the time of the general-notice, or at the time of his 
individual transaction? Only further litigation can tell. 


C. GRUNFELD. 


: REVIEWS, 
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e Law “np ORDERS. An Inquiry into the Nature and Scope of 
Delegated Legislation and Executive Powers in English Law. 
By Sm CARLETON KEMP ALLEN, M.C., Q.C., D.C.L., F.B.A., J.P., 
of Lincoln’s Inn; sometime Professor of Jurisprudence in the 
University of Oxford; Fellow of University College, Oxford. 
Second Edition. [London: Stevens & Sons, Lid. 1956. xxv 
. and 482 pp. 42s. net.] vs 


ADMINISTRATIVE JURISDICTION. By Sm CARLETON Kemp ALLEN. 
[London: Stevens & Sons, Ltd. 1956. 101 pp. 16s. net.] 


Law ix THE Maxmo. By Sm CARLETON Kemp ALLEN. Sixth 
Edition. [Oxford University Press. 1958. xxxix and 648 pp. 
50s. net.] 


Sır Canteron ALLEN is a master of the English language, and makes Adminis- 
tratlve. Law more interesting than anyone else. -No mere academic lawyer, 
he has judicial and administrative experience. His political leanings are 
confessedly “to the Right,” though we should describe his general attitude 
to the problems discussed in Law and Orders as liberal or even libertarian. 
Much has happened in English administrative law since the first edition of 
this well-known and stimulating book appeared in 1945. The new edition has 
been rewritten and greatly expanded to cover such topics as government by 
emergency regulation after the end of the war, the Statutory Instruments 
Act and the working of the Select Committee on Statutory Instruments, the 
marked increase in Public Corporations, the reports of the Select Committees 
on Parliamentary Procedure (1946) and Delegated Legislation (1958), the 
Crown Proceedings Act, the Boundary Commission cases and the Wentworth 
gistates case. Since its publication there have been the report of the Franks 
Committee and the Administrative Tribunals and Enquirles Bill and the 
decisidh of the House of Lords in Smith v. East Elloe R. D. O. 

Some comment may be appropriate on the scope and arrangement of Law 
and Orders. The principal topic, as stated in the preface, is delegated legisla- 
tion, and this is the main subject of the first six chapters. The sub-title, 
however, adds “and Executive Powers.” Chapters 7 and 8, entitled “The 
Courts and Delegated Legislation,” in fact cover remedies against public 
authorities. Thus we find a discussion of mandamus, prohibition and 
cerHorari. Chapter 9, entitled “The Public and the Executive,” deals with 
the civil service, and Chapter 10 with the Crown in litigation. The preface 
adds that a corollary to the main theme of delegated legislation is the 
question of its interpretation and application through judicial agencies. 
Hence Chapter 8 discusses cases on “natural justice,” though the description 
of judictal agencies is relegated to a separate volume (noticed below). In 
fact, in many passages Sir Carleton uses the expression “delegation” rather 
than “delegated legislation.” Chapter 11, besides discussing proposals for 
the reform of -administrative tribunals, examines the nature of “adminis- 
trative,” “judicial” and “legislative” functions. Here the theoretical 
distinction between the kinds of governmental powers is admitted, but the 
problem is found to be that of hybrid functions. Appendix 4, on “Crown 
privilege” in litifation, conveniently quotes Lord Kilmuir’s statement in the 
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House of Lords on June 6, 1956. Appendix 2 sets out a full report of - 

appalling case of Odium v. Stratton, which may lead lawyers who already 

subscribe to the Esbates Gazette to take in the [Wiltshire Gazette as well. 

There is not room in a review to mention all the good things in this 

book, which Sir Carleton appears to have enjoyed writing, while to mention 

some (e.g. legislation by reference, pp. 200 et seq.) might*be thought to 
imply the exclusion of others. Among Sir Carleton's useful proposals are: 

S a Select Committee to scrutinise Departmental *quasi-law " (p. 228); a hear- 
ing in Chambers where the Crown objects to the production of documents 

(p. 884); as regards administrative jurisdiction, legislation to prescribe what 

is to be justiciable and by what means (p. 896); and a supplement to the 

Crown Proceedings Act to define “Crown status” (p. 405). 

His penetrating and eloquent criticisms of the cases are written with the 
zeal of an advocate on behalf of individual liberty rather than with a judicious * 
&ppreciation of the policy behind the statute; and yet he sometimes attacks 
the Departments who drafted the legislation or the judges who interpret it, 
when the real culprit is the Parllament which passed or affirmed or failed 
‘to annul it And is he quite fair in his criticism of the Stevenage and 
Plymouth cases, as compared with Errington v. Minister of Health 
(pp. 280-298)? The reader needs to be made aware that different Acts with 
different policies are involved, that they are drafted in different terms so as 
to confer different Ministerial functions and to prescribe different kinds of 
procedure. Where a statutory- function is classified as “administrative,” 
the courts nowadays clearly recognise the responsibility of Ministers to 
Parliament. Is there the same kind and degree of responsibility in the France 
of the droit administratif? Incidentally, section 10 (8) of the Town and 
Country Planning Act, 1947, expressly nullified the principle of Errington's 
case so far as Ministerial approval of development plans is concerned. To 
the sequel of the Crichel Down affair (pp. 848-851) it may be added that 
the Minister of Agriculture, although not personally implicated, resigned. As 
regards the Amphitrite case (p. 868), why are legal authors so sceptical of 
the argument that the Crown’s statement was a mere expression of intention 
and not a promise purporting to affect legal relations? The distinction is 
accepted as elementary in the private law of contract. On the other hand, 
Appendix I on “Detention under Regulation 18B” compels our sympathy 
for Liversidge (alias Perlzwetg), in spite of the support we have hitherto 
given to the elght judges who decided in favour of the Home Secretary., 

While preparing a new edition of Law and Orders, Sir Carleton set out" 
to survey the various kinds of administrative jurisdiction. e'The material 
collected threatened to throw the book out of balance and wag therefore 
made Into a separate work under the title Administrative Jurisdiction. This 
was published as a long article in the first number of Public Law (1956, 
pp. 18-109), and then reissued as & slender book with the.same format as 
the periodical though with slightly different pagination. Personally we would 
rather this material had been incorporated into Law and Orders, at whatever 

- risk of unbalance, as we sbould then have had “Allen on Administrative 
Law” under one cover. However, the decision having been made, we accept 
it and are grateful for- Administrative Jurisdiction with its outline of over 
one hundred types of administrative tribunal and Ministerial decision. Brave 
industry was needed to survey this fleld before the Departments had pre- 
sented their memoranda to the Franks Committee. Rent tribunals are not 
criticised, but hard words are said about Agricultural Executive Committees 
and we meet the unfortunate but courageous Mr. Odlum again (pp. 18-21). 
In his general observations, Sir Carleton discusses the number, complexity 
and composition of tribunals, the problem of manning them, procedure, 
evidence and appeals. His later views on reform will be found in the Minutes 
of Evidence of the Franks Committee (Appendix I, pp. aes and in Appendix 

© II to the new edition of Law tn the Making. 
se . 
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I- Law in the Making has been essential reading for students of Juris- 
pruđence in this country for the past thirty years. Indeed, the book has 
been said to be worth three questions in any Jurisprudence paper. This 
scholarly, gracefully written work appears now in its sixth edition, beautifully 
produced at the Clarendon Press. Compared with those made in the previous 
edition the chapges in the new edition are not great. There are new sections 
on Codifying and Consolidating Acts (pp. 461-468) and on Declaration and 
Injunction (pp. 561—562), and there was just time for the learned author 
to add his observations on the Report of the Franks Committee (Appendix 
Il) He regrets that the Committee did not advert to the limitations on 
the remedies of injunction and certiorari, but thinks that the proposed 
Council on Tribunals will exert an admirable influence on our administrative 
law. However, the Franks Committee was not empowered to consider 

e "enabling " legislation, and it is there, in Sir Carleton’s opinion, that the crux 
of the problem of delegated powers lies. . 

Sir Carleton uses the expression “sources of law” to mean “those 
agencies by which rules of conduct acquire the character of law by becoming 
objectively definite, uniform, and, above all, compulsory” (p. 1). Salmond's 
distinction between “formal” and “material” sources was discarded in 
an, earlier edition. There are in our opinion four different senses in which 
the expression “sources of law” is regularly used, and it is not clear how 
Equity comes to be regarded as a source of the same category as custom, 
judicial precedent and legislation (cf. pp. 68, 887-888). “Equity,” when 
it does not stand for a branch of English law comparable to the common 
law, seems to us to represent a source of law comparable to the ideas of 
reasonableness, natural justice, etc; in other words, it is one of the 
“material” sources. However, Sir Carleton is not writing a textbook and 
he eschews formal classifications. He interests us because he writes about 
what interests him. And so he says interesting dnd important things about 
Equity as about the other sources with which he is concerned. 

There are one or two statements that might possibly mislead. Although 
hedged about with qualifications both in the text and in the footnote, the 
statement ‘at p. 494 to the effect that an expression which has once been 
judicially interpreted must bear that meaning “in all subsequent statutes” 
(the author’s italics), is surely too wide. The rule could only apply to statutes 
in pari materia. Prohibition is said at p. 660 to differ from certiorari only 
in the fact that it can be brought at an earlier stage of the proceedings 
eomplained of. As pointed out at pp. 558-559, however, certiorari is not 
confined. (like prohibition) to want or excess of jurisdiction, but may issue 
where an error of law appears on the face of the record. At p. 562 it is 
said that declaration may be available even though another remedy is open 
to the plaintiff, Vine v. National Dock Labour Board belng cited as authority. 
This might suggest that the remedies are alternative, but the House of Lords 
in Vines case held that in the circumstances damages would not be an 
adequate remedy. 

O. Hoop Panes. 


Tur DEVELOPMENT OF CONSTITUTIONAL GUARANTEES OF LIBERTY. 
By Roscoe Pounp. [Yale University Press. London: Oxford 
University Press. 1957. 207 pp. 28s. net.] i 


Ir is always a special pleasure to welcome a new book from the pen of the 
great Roscoe Pound. This one consists of lectures delivered at Wabash College 
as long ago as 1945, publication having been delayed for over a decade by 
the necessity “to eke out a professor’s retiring allowance by a succession of 
remunerative undertakings.” . The view is broad, the vision clear, and the 
style easy and dttractive. At the end of the two chapters on medieval, 
i ° ee 
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Tudor and Stuart Englend, Dean Pound says: “ Much logical acrobatics) 
has been indulged in in order to push the present English doctrine [of 
Parliamentary sovereignty] back into the medieval cases” (p. 54), The 
same might be said of the present American doctrine of the avoidance of 
statutes as contrary to fundamental law. Dean Pound adheres to what we, 
may call the Mcllwain school.” Chapter 2 of The High Court of Parliament 
(1910) proclaimed the medieval common law as fundamental law, though 
Mcellwain quoted mainly extra-judicial writings. Pound, like him, Sreveres 
Coke’s Second Institute, the seventeenth-century commentary on Magna Carta, 
though Pound looks at the cases directly as well as through Coke’s eyes. 
Coke as a legal historian has-not such a high reputation on this side of the 
Atlantic as he has on the other. Holdsworth’s judgment that Coke had the 
mind of an advocate, though his misrepresentations of legal history were 
probably unintentional, seems fair.. The more recent researches contained 
in Gough’s Fundamental Law in English Constitutional History suggest that, 
although statutes were sometimes nullified by the courts in the fourteenth 
century for technical reasons, the only fifteenth-century case in which the 
courts clearly held a statute void was Rous v. The Abbot, or Annuity 41 
(1450), but this was because the statute—if construed in a technical manner— 
was impossible to be. applied. In the sixteenth century we have Lord 
Cromwel?s Case (1578), but this was a private Act and it is not certain 
what Coke meant by “void.” When Coke talks about the courts “ controlling ” 
Acts of Parliament, he may well be referring to interpretation that leads 
to logical inconsistency or impossibility of performance. 

Whatever the "true? history of the matter in the English period, it is 
a fact that American constitutional theory has inherited one interpretation 
of Coke's version. ‘On that basis Dean Pound's chapters on American Colonial, 
State and Federal constitutions are full of interest. Practical as well as 
theoretical considerations are brought out in discussing the three separate 
though related topics of fundamental law, declarations of rights and judicial 
review. Judicial review traces its origin partly to the practice of appeals 
to the Privy Council concerning ultra vires Colonial legislation, although it 
appears from J. H. Smith's Appeals to the Privy Council from the American 
Plantations that more frequently Colonial Acts were disallowed by the Crown. 
The early Bills of Rights drawn up in the new American States often owed 
their content to special local experience rether than political theory; and the 
separation of powers in the first American constitutions was directed against - 
the concentration of power in the hands of the Governor and Council locally, 
and of the Privy Council in London. 

Nearly half the book consists of source materials illustratige- of thè text, 
notably extracts from reports of early English cases, Coke’s comnentary on 
Magna Carta, limitations on legislative power contained in American Colonial 
Charters, and early American State Declarations of Rights. The American 
material will be of particular value to the more advanced stadent.- It would 
have been convenient if cross-references had been inserted from the text to 


the sources. uM 
O. Hoop Pures. 


Paxistan: Tue DEVELOPMENT or irs Laws AND CONSTITUTION. 
By AraN GLEDHILL, M.A., I.C.8. (Retd.), of Grays Inn, 
Barrister-at-Law; Professor of Oriental Laws, School of 
Oriental and African Studies, University of London. [London: 
Stevens & Sons, Ltd. 1957.. 268 pp. £2 5s. net.] 


Tus is Volume 8 of the British Commonwealth Series, for which Professor 
Gledhill has already produced a volume on India which necessarily overlaps 
some of the earlier chapters. The value of a particula? volume in this 
“@e * 
e 
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if eden which seeks to cover the development of legal SEES as well as the 
Constitutions, obviously varies in different Commonwealth countries. For us 
the Pakistan volume is perhaps the most interesting, since the Constitution 
is new and this is the fullest commentary so far published here. 

We feel that Professor Gledhill, with his experience of the South Asian 
sub-continent and his sympathetic understanding of its peoples, is a safe guide 
through the outline history of Islam and the survey of the laws of Pakistan. 
He points out the autocratic and would-be theocratic nature of the ideal 
Islamic State. The law now in force in Pakistan is codified, except personal 
law, tort and conflict of laws. The explanation of these matters involves 
delving back into the Indian past, where Professor Gledhill is also at home. 
As regards personal law, we are told of the two main sects and the four 
recognised schools of law to which the Muslini majority belong. Many 
PÜ5kistanis are probably not aware of the divergences between Pakistani Law 
and the rules of the Shari’a, and would not relish the assimilation of the 
former to the latter if they were. The select bibliography covers mainly the 
historical and religious background. 

In the part on the Constitution readers will profit by the discussion on 
. Pakistan’s international status, the constitutional proposals of 1949-52 and 
.the political events and constitutional cases of 1954-55; and the comparisons 

with the Indian Constitution and the citation of Indian as well as Pakistani 
decisions concerning the distribution of legislative power, emergency pro- 
visions, the President's discretionary powers, fundamental rights and directive 
principles of State policy. In his summary of Pakistan citizenship (p. 81) 
Professor Gledhill might. have said something about the position of Common- 
wealth citizens in Pakistan, especially as he mentions on the previous page 
the position of Pakistani citizens in the United Kingdom. It is said at page 
140 that under Article 192 the President may in certain circumstances make 
an order “suspending the right to enforce” fundamental rights. This expres- 
sion- might be expanded, because in spite of the marginal note to Article 192 
the Pakistan Constitution, unlike the Indian Constitution, does not provide 
for the suspension of the fundamental rights; the President may suspend 
proceedings for their enforcement. Does this make any difference when the 
proclamation of emergency ceases to operate? 

ar O. Hoop Pars. 


PARLIAMENTARY SOVEREIGNTY AND THE COMMONWEALTH. By 
GEOFFREY Man8HAaLL. [Oxford: at the Clarendon Press. 1957. 
xi and 227 pp. 85s. net.] 


“THe language in which propositions about legal soveréignty have been 
formulated ig inevitably a language which leans upon traditional (and 
questionable)- pieces of vocabulary in jurisprudence and Political science. 
Questions, for example, asked about the parliamentary ‘sovereign’ have 
been put in the following way. What-is sovereignty? What can a 
sovereign do? What limits can be placed upon its action? Can it bind 
itself or its successors? And the answers proferred have been that the 
sovereign body is legally illimitable; that it ‘cannot’ be bound; that it 
‘cannot’ place limits on its own or future action. But the substitution 
of such queries as What rules govern and define the legislative process?, 
or Under what conditions may rules of this kind be revised? (the answers 
to which need not be determined by any theory about the nature, or 
power, or commands of ‘bodies’ or legal entities) may in themselves 
suggest different answers.” 
The great merit of Dr. Geoffrey Marshall’s book is that it does formulate 
the fundamental questions in a manner that makes it impossible to answer 
them plausibly by* dogmatic assertions or the incantation of shibboleths. The 
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empirical development of the British Constitution and the peculiar character | 
istics of the United Kingdom Parliament have contributed to build up a 
common illusion that the legal concept of parliamentary sovereignty raises 
no problem that cannot be disposed of by a few well-chosen phrases. It is 
not suggested that the prevailing orthodoxy is incapable of being rationally 
defended—it can be and' has been—but rather that its adherents ought at 
least to be aware of the arguments of the sceptics and heretics eend to 
recognise that they call for answers. A lawyer to whom it has never occurred 
to doubt the orthodox analysis can hardly fail to recognise the need for a 
reappraisal of his position after he has read this book. 

The proposition that Parliament has unrestricted power to pass any law 
whatsoever on any subject whatsoever does not imply that the courts are 
precluded from inquiring whether the body that has purported to legislate 
is Parliament as defined by existing law, and whether its constituent elements 
have expressed their legislative will in the manner or form prescribed by 
existing law. Parliament may be princeps, but it does not follow that it is 
legibus solutus. The proposition that Parliament cannot safeguard the sub- 
stance of its enactments from express or implied repeal by itself or its 
successors does not imply that Parliament is precluded from altering its own 
constitution (as by abolishing the second chamber or adding a third chamber) 
or from altering the procedure for legislating (as by prescribing a referendum 
or & special majority as a necessary part of the process of enacting certain 
laws) in such a manner as to make recourse to the former mode of legislating 
ineffective in law. It is true that (as Salmond perceived) if Parliament can 
effectively determine the manner in which its own legislative power shall in 
future be exercised there is no logical absurdity inherent in the proposition 
that it can effectively determine the future content of its legislation (e.g. 
by making an Act unrepealable, or by renouncing competence to legislate 
in relation to prescribed matters). Nevertheless, there is no doubt that the 
English courts would refuse to pursue logical analysis to such a conclusion; 
and there would be excellent reasons of policy for their refusal. 

Once it is recognised that the courts may have jurisdiction to determine 
whether Parliament has expressed its legislative will in the manner prescribed 
by law (including law prescribed by Parliament itself) there arise a number 
of consequential problems to which no firm answer can be offered. What 
criteria should be applied to discriminate between mandatory and directory 
procedural rules; or between matters of procedure and matters of substance? 
In what circumstances (if any) may a court look beyond the parliamentary? 
roll in investigating whether mandatory procedural requi ts have been 
complied with? Can Parliament effectively make an irrevocable yenunciation 
of part of its territorial sovereignty; and if 80, how? 

At this point one reaches the series of problems posed by the wording of 
the Statute of Westminster and subsequent Independence Acts in so far 
as they deal with the competence of the United Kingdom Parliament to legis- 
late for Commonwealth countries, Dr. Marshall explores these problems 
thoroughly in the light of the relevant constitutional provisions of each 
country concerned. In addition, he analyses the main issues that have arisen 
in each constitutional system in connection with the relationship between the 
legislatures and the courts. His longest chapter, which occupies almost a 
half of the book, deals with the constitutional crisis in South Africa; this is 
& model of clarity and exactitude. The chapter on Canada 1a also particularly 
good. 

Only in respect of Ireland are there noticeable omissions. Dr. Marshall 
gives some consideration to the abortive Government of Ireland Bill of 1886 
(which purported to establish a new body, the Imperial Parliament, with 
limited powers that would cease to be exercisable by the existing United 
Kingdom Parliament), but he does not refer to the Irish Appeals Act, 1788 
(whereby Parliament purported to renounce its sovereigifty over Ireland), 

* o * 
. 
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f‘or to section 1 (2) of the Ireland Act, 1949. If the book had been written a 
few months later he would doubtless have had a comment to make on the 
new constitutional régimg in Malaya. By section 1 of the Federation of 
Malaya Independence Act, 1957, the approval of Parliament was given to 
the conclusion of an agreement between Her Majesty and the Malay Rulers 
for the establjshment of the Federation of Malaya as an independent 

e sovereign country within the Commonwealth. The agreement could provide 

for the termination of Her Majesty’s sovereignty and jurisdiction in the 
Straits Settlements and of her power and jurisdiction in the Malay States 

` and the Federation as a whole. The Act made no general provision for 
future United Kingdom legislation for the Federation. After the Act had 
become law the Federation of Malaya Agreement was made between Her 
Majesty and the Malay Rulers. The Agreement, which was annexed to the 

a Féderation of Malaya Independence Order in Council, 1957, made under the 
Act, provided that from August 81, 1957, the Straits Settlements “shall 
cease to form part of Her Majesty's dominions and Her Majesty shall cease 

e to exercise any sovereignty over them, and all power and jurisdiction of 
Her Majesty or of the Parliament of the United Kingdom [italics supplied] in 
or in respect of the Settlements or the Malay States or the Federation as a 
whole shall come to an end.” It is unlikely that this formal renunciation 

_ of parliamentary sovereignty would be recognised by English-courts as legally 
effective to bar subsequent United Kingdom legislation for the Federation; 
but it will almost certainly be regarded as effective in the law of the 
Federation, and appeals from the Federation still lie to the Judicial Com- 
mittee of the Privy Council. It is not wholly inconceivable, therefore, that 
the Judicial Committee might one day be required to enter upon the exotic 
terrain of the Grundnorm. ` 
` Dr. Marshall’s monograph is worthy of the highest praise. He writes as 
a political scientist, and lawyers may not find his analysis of concepts in 
the earlier part of the book easy going. But this is a book that should 
be read particularly by lawyers, for it is one of the most stimulating 
contributions to the literature of- jurisprudence and public Jaw that have 
appeared in recent years. 

S. A. DE SMITH. 


Tue Moprrn Law or ReaL Prorerty. By G. C. CHESHIRE. 
Eighth Edition. [London: Butterworth & Co. (Publishers) 
Ltd. 1958. lxi and 910 and (index) 55. pp. 55s. net.] 


. 

. CuEsmimx since the seventh edition has undergone rather more than normal 
repairs made necessary mainly by new legislation. Readers will remember 
that the seventh edition embodied major structural changes.  Leaseholds, 
easements and profits, restrictive covenants, rentcharges and mortgages, were 
all extracted from théir earlier positions and put together in a new 
class called “Commercial Interests.” The rearrangement was probably a 
confirmation of common lecturing practice. The author has now excised from 
the chapter on the creation of a strict settlement and a trust for sale the 

` | treatment of the vesting deed and trust instrument, the statutory definition 
of.a settlement, the overreaching doctrine, the persons entitled to exercise 
the statutory powers and the persons competent to act as trustees. These 
subjects appear in Book III. As they are primarily conveyancing matters 
the rearrangement 1s logical as well as convenlent. 

It would be impossible to consider the eighth edition without mention of 
Professor Hargreaves. The Preface puts him fairly “on the title.” The 
author states his indebtedness to Professor Hargreaves for constructive 
criticism expressed in the article “Modern Real Property” (M.L.R., Vol. 19, 
p. 14, 1956) and for more than a hundred detailed criticisms communicated 
“behind the curtain.” 
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Professor Hargreaves’ chief charge against the author was his avowed | 
acceptance (7th ed, pp. 114,.115) of the notion of “ownership” of land. 
The heretical doctrine, perhaps ultimately -derlved from those nineteenth- 
century jurists who went whoring after Roman gods, was quite inconsistent 
with other parts (e.g., p. 80) of the seventh edition. The abominable opinion 
has been quietly abjured and the author has done penance,by rewriting a ` 
large part of the common law doctrine of the estate (pp. 27-86) theggeneral 


trend of which is indicated by the marginal note (p. 27): “No doctrine of ` 


ownership in English land law." It may also be inferred from the dropping 
of statements which formerly appeared (7th ed., p. 122) that the author has 
now wholly renounced his dalliance with the Potterian heresy of a fee simple 
in the permitted use. - 

“Commercial Interests” have been further refined (pp. xii, 889), leaseholjis 
being put under a separate sub-head from the. other members of the genus 
as the only “Interests conferring a Right to the Land itself? The other 
members are grouped as “interests conferring a Right Enforceable against 
the Land of Another.” Do. 

Five pages have been saved by omitting discussion of the artificial des- 
truction of contingent remainders. There is simply a statement that premature 


-destruction of the particular estate might be brought about artificially by 


forfeiture, surrender or merger, followed by a statement of the effect of the 
Real Property Act, 1845 (p. 288). The loss is small. Something had to be 
cut out to make room for enlargement of other themes. 

- Mr. J. B. Butterworth has improved the presentation of the Town and 
Country Planning Act (pp. 121-188), expanded from seven to eleven “pages, 
as well as the treatment of licences (pp. 455-459), expanded from two-and-a- 
half to five pages. The same learned writer has brought up to date his 
exposition of the Rent Acts (pp. 838-910). This subject remains in the 
form of an appendix, presumably in the expectation that some day total 
repeal will enable the excrescence to be conveniently’ broken off and laid 


aside, Part II of the Landlord and Tenant Act, 1954, formerly received , 


only ‘short mention. Now it fills seven useful pages -(pp. 881-888). 

Before making general criticisms the reviewer must point out a few 
particular errors and defects. In the Preface the reference (p. vl) to pages 
121-188 should be to pages 27-86. The former are concerned with planning, 
the latter with the common law doctrine of the estate. The umlaut sign is 
missing from Re Schar (p. xxxiii in the Table of Cases. Why are the 
precedents of &-lease (pp. 888-898) and a legal charge (pp. 557-558) in smal? 
light type when the precedents of a conveyance on sale (RP. 660-%65), a 
mortgage- by demise (pp. 551-552) and a sub-mortgage (pp. §55-557) are 
in heavy type? As'in previous editions, the verb is missing from the opening 
sentence of the precedent of the conveyance on sale (pp. 660, 664): omission 
of ““is” assumes a precedent without recitals, which this js not. There is 
confusion (pp. 619, 620) between “creation” and "transfer" Having 
correctly stated the distinction (p. 619), the author goes on to include among 
the “principal occasions of voluntary transfer’. . . whén the land is... 
(Gi) leased, (iii) mortgaged . . ." Lease and mortgage are instances of 
creation, not of transfer. There is further confusion in the author's classifi- 
cation of Transfers (p. 618) where he makes Transfer Inter Vivos by Act 
of Parties include Involuntary Transfer. But Involuntary Transfer is 
equivalent to Transfer by Operation of Law and hence cannot come under 
the head of Act of the Parties: indeed the author recognises this elsewhere 
(pp. 620, 621). In Book III, Part V, Chapter II, Married Women are 
linked with Persons of Unsound Mind and no longer with Lunatics, a change 
doubtless demonstrative of progress but productive of an inelegant marginal 
note (p. 821): “Who manages person of unsound mind’s property.” In the 
discussion of contingent remainders it is stated (p. 288) that “artificial 
destruction of the particular estate . . . was finally forbidden by the Real 
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{Property Act, 1845.” This statement is inaccurate. Artificial destruction of 
the particular estate was not forbidden. But destruction of the contingent 
remainder by artificial destruction of the particular estate was made 
impoésible by that Act (see s. 8). A marginal note (p. 787) to the discussion 
of the Inheritance (Family Provision) Act, 1988, calls it the “Maintenance 
(Family Provision) Act, 1988.” In Re Borthwick, Borthwick v. Beauvais 
[1949] £h. 895, there was a bequest of an annuity of £250, not a bequest 
of £250 (p. 740). In the treatment of covenants it is remarkable that 
Halsall v. Brizel [1957] Ch. 169; [1957] 1 All E.R. 871, is not found worthy 
of mention (p. 516): the inference seems justified as two or three later cases 
are noticed in the book. Shayler is printed Shaylor (p. 511, n. 1). The 
author's labours may be lightened by the enactment of a simplified law of 
cayenants before the next edition. ~ 

* In discussing the Limitation Act, 1989, after statement of the general 
rule that at the expiration of the.statutory period tlie remedy and title of 
the former owner are extinguished, two exceptions are mentioned (p. 799), 
namely settled land and registered land. The latter exception is expressed 

- thus: “Secondly, if the registered proprietor . . . is dispossessed for twelve 
years, he continues to hold the legal estate until the register is rectified in 
favour of the adverse possessor who is, of course, entitled to rectification 
as having acquired an indefeasible title.’ A footnote refers to the Limitation 
Act, 1989, s. 16. But it is not “of course" He may not have acquired 
an indefeasible title. Section 16 declares itself to be subject to section 7 
of that Act and also to section 75 of the Land Registration Act, 1925. 
Section 75 in effect applies to registered land the law applicable to 
„unregistered land save that the estate is not extinguished by expiry of the 
statutory period. Where the registered proprietor is a fiduclary owner, then 
even under the general law his estate would not be extinguished if there is 
an unbarred beneficiary, because section 7 says so. It follows that where 
the registered proprietor is a fiduciary owner, the question of rectification 
in favour of the adverse possesssor cannot arise until in-accordance with 

_ section 7 all the beneficiaries have been barred. The passage in Cheshire, 
unqualified, may easily give the student an impression that the case of 
settled Jand and the case of registered land are mutually exclusive. A 
separate criticism may be made of the same passage: “settled land” is an 
ambiguous expression and it would be more accurate to express the exceptions 
as (1) settled land and land held on trust, (2) registered land. 

* These minor defects are merely so many irritant gnats which cannot 

-obscuré the bright beams emanating from the lucent orb that is Cheshire. 

The outgtanding difference between the primitive Cheshire and the two 
latest editions is that whereas the old work was moulded on section 1 of the 
Law of Property Act, 1925, the latest editions show that the author has 
liberated himself.from the statutory fetters. He has mastered his materials 
and using his analytical skill has made massive rearrangements so as to pre- 

.gent the law more simply, more comprehensibly and with greater truth. It is 
no disparagement to say that the work could still be much better than it is. 
When the reviewer was very green and had imperfectly learned the land law 
found in the eighteenth edition of Stephen’s Commentaries, he resolved to study 
Wiliams. Mr, C. E. P. Davies advised him to give preference to Cheshire— 
then in its second edition. This is a single instance of something which must 
have happened thousands of times in the past thirty years. Wave after wave 
of students have gone forth to whom Cheshire was the first and last word 
on land law. The reviewer has heard of a repatriated Nigerian student 
attempting to quell the local court with a quotation from the Master. It is 
therefore in a spirit of piety and humility that the reviewer makes one or 
two suggestions for improvement. 

In the Preface to the first edition the author explained that his design 
was “to space tit text out and to add numerous headings and indentations, 

. ee 
e. 
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so that the subject-matter may easily catch the eye of a reader.” To space’ | 
the text out is all very well. But the elaborate scaffolding with which the 
great work is cluttered up ought to be removed. , It certainly catches the 
reader's eye and although it does not blind him it obscures his view. The 
student of land law must spend much time in reading sections in Acts of 
Parliament, Parts, titles and sub-titles, Schedules, ete., thergof. Ought he 
not to be spared excessive fragmentation in a textbook? Oheshire would be 
improved by being written without “summaries” or analyses before every 
Book, Part of a Book and Chapter, like any other Christian law book. The 
Table of Contents would sufficiently exhibit the articulation of the whole. 
As it stands there is a tabloid appearance out of keeping with the style and 
spirit of the work. The average reader of a popular newspaper could not 
read Cheshire with enjoyment, but it would not be astonishing if such,a 
person, beguiled by huge headlines, “summaries” and interspersed pages * 
containing a few words, should be tempted to turn its leaves over in the 
delusive hope of becoming his own land lawyer. A visible bony structure is 
an author’s need in writing, not a student’s need in studying the book. 
In this work it does not merely protrude through the flesh but is obtruded 
upon the student, as in a hall of mirrors, wherever he turns his fearful eye. 
Not wanting to regard Cheshire “in that bony light,” the reviewer petitions 
that the offensive apparatus be removed. One more comment may be made 
on the question of mode of presentation. Book I (Introduction to the 
Modern Law) comprises one hundred and six pages. Is there any good 
reason why it should not be divided up into chapters as are Books II and III? 
Notice must now be taken of a grievous omission. When in the seventh 
edition the author decided to include an account of the Rent Acts, he gave 
reasons in language unnecessarily apologetic (ibid. p. vi) and observed: 
“It does not do to shut one’s eyes to the realities of life.” The dismissal 
of the system of conveyancing under the Land Registration Act in less than 
a page (see pp. B, 100, 799) is almost to ignore completely one of the larger 
realities of life in the realm of land law. The reviewer is concerned on 
behalf of the student to whom primarily the author ís speaking. The lecturer 
reading Cheshire unconsciously and tacitly makes glosses demanded by the 
system of registration of title. The student does not know enough to be 
able to do this and will accept as absolute statements which need to be 
qualified. For example, there is nothing to warn the student that where the 
land is in a title-registration area, failure to register the first conveyance 
on sale within two months will deprive the purchaser of the legal estate? 
or that as regards a subsequent transfer in a title-registration area, tle legal 
estate is not acquired before registration of the transfer. Even if Cheshire 
disclaimed treatment of the “transfer” of rights in land law the criticism 
would not be wholly met for the system has effects on the substantive law. 
In fact, however, Book III is concerned with the “law in potion” (p. 619) 
and is entitled “The Acquisition, Transfer and Extinction of Estates and 
Interests.” The student may know his Cheshire well as it stands and yet 
be ignorant not only of the basic principles but also of the essential 
vocabulary of the Land Registration Act. The system has absorbed so 
much new territory in recent years that ignorance of its elements should no 
longer be tolerated in a student of land law. Enough space could be saved 
to make possible (i) a historical sketch; (ii) a statement of the objects of 
the system; (lil) a statement of the effect of (a) first registration, (b) sub- 
sequent registration, with the various grades of title; (iv) a statement of the 
“incidents” of the registered estate; (v) &'discusslon of overriding interests; 
(vi) a discussion of minor interests; (vii) a description of the operation of 
an inhibition, a caution, a restriction and a notice. Again to apply the 
authors own language of understatement which he used of the Rent Acts 
(7th ed, p. vi): “It is doubtful, even, whether” the Land Registration 
Act “should be stigmatised as devoid of academic interes.” The reviewer 
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4 Would indeed claim that Cheshire, with all its excellences, must provide some 
such treatment if it is to survive. Let the work justify the designation 
“ Modern” which is part of its title. . 
The reviewer hopes that land law, for centuries the flower of English 
* egal science, attaining its most perfect and beautiful manifestation in the 
delicate art of the conveyancer, will long remain worthy of academic study 
and that it wilf not be torn down to enrich the dungheap of administrative 
*  üigcretifns which are the negation of all law. But the tentacles of the 
administrator are long and insinuating: 


... aequo pulsat pede pauperum tabernas 
regumque turris. .. 

In the meantime ào admirable a compendium of learning as Cheshire must 
stgive after perfection of content and presentation. Disregarding former 
e editions and trying to look at the work as -freshly risen from the foam, the 
reviewer finds many charms and graces to extol. There is a pleasing gravity 
of style proper to the subject. Here and there the scholar’s disdain for 
e irrelevant detail: “So in the beginning of things the land ... was owned 
and cultivated by village communities” (p. 491): “But at some period 
or other an overlord appeared ...” (ibid.). These are the sort of utterances 
which bring Maitland to mind. Leisureliness, lucidity, and a sense of history 
characterise-the work. To study Cheshire is like making a walking-tour of 
England, with an occasional visit to a local museum or record-repository. 
Past and present, rural and urban, domestic arrangement and commercial 
dealing, every aspect of our lend law is treated and through it all mounts 
the sweet savour of the realty to solace and sustain the student during 
laborious days and toilsome sleep-denying nights. 
: F. W. TaAxron. 


AN ENGLISHMAN LOOKS AT THE TORRENS SYSTEM. By THEODORE 
B. F. Ruorr, Solicitor. [Australia: Law Book Co. of 
Australasia Pty. Ltd. ix and 108 and (index) 2 pp. 265s. 
net. ] 


Turs volume marks the centenary of the passing of the first Torrens Act 
of South Australia. It takes the form of a collection of essays on aspects 
$f the Torrens System of Land Registration by one who serves in the Land 
. Registty in London but has first-hand knowledge of the working of the system 
in Australig. The book is general rather than technical: How far should 
the register reflect title? What are the proper limits to the guarantee of 
title? How should a registrar operate the system? are the sort of questions 
dealt with. The,book is then one from which others as well as conveyancers 
can profit. It is certainly one from which students can profit before they 
get enmeshed in detail. It admirably expounds the reasons for a system of 
registered land and explains some peculfarities of such systems. In doing 
so it urges reasonableness upon all registrars, and obliquely shows that 
England has been fortunate in its registrars, and in the way in which they 
have transmitted their reasonableness to their staffs. 

On the working of a register the treatment by Mr. Ruoff of the Insurance 
fund is particularly interesting. He gives facts about the English fund 
which are not readily found elsewhere. To him the fund is not an appendage 
of the system, but its essence— It implies that the whole business of regis- 
tration ought to be conducted with such an economy of public manpower, 
public time and public money, that the saving which is achieved far outweighs 
any payment of compensation for errors or omissions.” Therein is summed 
up something of Mr. Ruoff's belief—that running a land registry is a business, 
a business which must be run efficiently and to the satisfaction of the , 
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customers, the buyers and sellers of land. It is from that belief that’ 4 
springs Mr. Ruoff’s concern with modern problems, freehold flats and the 
like. ` l 
The book is then one written by an enthusiast who communicates his 
enthusiasm in a convincing way. Something of the artistry of conveyancing 
may be lost under a system of registration, Bo too was something of the art 
of driving lost when there was a change from horse to motor, but with the 
$ likelihood of the steady growth of the system in England a book such as this 
which points to the real gains and how they may be lost or won ig particularly 
welcome, It is to be hoped that there will be a steady demand for it from 
students, and if other editions are called for the editing might be stronger. 
There remain too many marks of an origin in articles—repetition of phrases 
of particular passages and the like, and it is a pity that such a small fault 
should mar a good book. 7 2 
J. D. B. Mrronzir. 


L 


RISK ASPECTS or THE IRREVOCABLE CREDIT. By Maurice MxonaH, 
being the Gilbert Lectures on Banking for 1958. [London: 
Published for the Institute of Bankers. 1958. 57 pp. (No 
price given.)] s 


In this year’s Gilbart Lectures Mr. Megrah has returned to the subject of 
the banker's documentary credit on which he has given two previous courses 
of these lectures: as the editor of Gutterldge’s Law of Bankers’ Commercial 
Credits, which is the most authoritative textbook on the subject he must be 
regarded as one of our leading specialists. On this occasion he discusses 
agaln some of the material which he used in the earlier courses but particularly 
from the angle of the risk which the banker runs in granting these credits, 
These arise of course particularly from the fact that in the normal case he 


have to be answered without delay. The usual method of overcoming these 
difficulties, when they are not just brushed aside, as often happens, is for 


so that the profession may have it in a more permanent and handy form. 

At the same time I should like to express the hope that he will be able 

to devote attention to recasting & good deal of it. Large parts of these 
lectures give the impression of having been put together somewhat hastily 

and not revised before publication. Thus there are sections which seem 

to be out of logical order, thrown in, as it were, by afterthought. Much of 

the phrasing is involved and obscure and must have been extremely difficult 

e © to follow for the type of student who attends the Gilbart Lectures. Indeed 

ee ° 
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, one wonders whether so difficult a topic is not beyond the capacity of most 
of them in any case and one consoles oneself with the thought that it was 
probably only through the Gilbart course that this valuable material could 
have become available. And surely Mr. Megrah is taking too much for 
granted when he assumes that his audiences “will recall the Caspiana case” 
and will have jn mind his observations on “stale bills of lading” in the 
earlier course of lectures. Indeed quite apart from the calibre of his 
audience Mr. Megrah has not really been fair to himself in leaving 80 many 
obscure and even inaccurate passages uncorrected. Illustrations of what I 
mean can be found in his observation about the Caspiana case (p. 14), at 
p. 20 where “accepting” should be “excepting”; and again at p. 88 where 
“unclean” should be “clean”: mistakes no doubt obvious enough to the 
informed reader but likely to provide pitfalls for the young bank officer who 

e 8% likely student of Gilbart Lectures. 

Not only does Mr. Megrah make available much otherwise inaccessible 
material, but he provides a commentary which is at once shrewd and to the 

e point. He does not allow himself to be overawed by the authority of 
judicial pronouncements and his dissents are powerfully argued, often carry- 
ing conviction. Certainly practitioners whose work requires them to advise 
upon commercial credits would be well advised to secure all three series of 
lectures, and eventually perhaps a fourth; because there are still a number 
of points to which Mr. Megrah might well turn his attention before he 
yacates“the Gilbart lectureship. 

C. 


Tur Law or Corvaiour. By Cormncen & SkoNE James. Ninth 
Edition. (London: Sweet & Maxwell, Lid. 1958. xxxvi and 
917 pp. £5 10s. net.] 


Foriowixe on the presentation in October 1952 by the President of the 
Board of Trade of the Report of the Copyright Committee 1951, Parliament 
found occasion to reconsider and overhaul the entire English law of copy- 
right Its labours bore fruit in the Copyright Act, 1956, which, with its 
attendant Orders and Regulations, came into force on June 1, 1957. One 
of the consequences of the considerable changes so effected was to render the 
ejghth edition of Copinger (then less than nine years old) virtually obsolete. 

Mr. F. E. Skone James, who first took over the editorship of Copinger 
in 19272 and whp had the advantage, in addition to all his other qualifications, 
of having bgen a member of the Copyright Committee, has written what is 
in effect a new book. Had he claimed the authorship entirely for himself 
(and for his son, Mr. E. P. Skone James, who collaborated with him), he 
might well have been within his rights. But Copinger on Copyright having 
held this particular field for some nine-tenths of a century, the name was 
not one to be discarded. 

The scheme of the worl follows the traditional pattern. About half of 
the book consists of text, and most of the rest contains a positive reference 
library of precedents, statutes and orders, English, Commonwealth and 
American, comprehensive enough to serve all the ordinary requirements of 
the practitioner. The usual tables of statutes and cases at the beginning, 
and sixty pages of index at the end, account for the remainder of the volume. 

Amongst the many special features of this new edition which are worthy 
of note are the chapters dealing respectively with originality, income tax, 
broadcasts, the Performing Right Tribunal and the transitional provisions 
involved in the survival of rights acquired under the law as it previously 
stood. 

Practitioners will also derive much help from the method adopted by the 
learned editor in eexpounding the changes in the law. Mr. Skone James 
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has not contented himself with merely pointing out how 
nor yet with calling- attention to the points at "which tt 
changed. Repeatedly, he has foreseen the difficultieg likely 
the new law to possible situations; and whenever this b 
offered tentative solutions for the guidance of those who : 
in advising a client. Whether or not the courts eventu 
the unwary will at least have been warned of the pitfa 
the other wil have been armed with a formidable argu 
It is not surprising that so carefully edited a work 
minor (and almost all typographical) errors. There is 
which will doubtless be corrected in the next edition. 
changes in the law of copyright which have been so rele 
their logical conclusion, an incidental reference (at p. 875 
vision of the Statute of Frauds has evidently escaped noti 
has been made of the Law Reform (Enforcement of C. 
by which it was amended. But criticism which is dr 
minutiae is in itself a form of back-handed commendatio: 
doubt that with this edition Copinger (now to be appr 
Copinger and Skone James) still holds the field of copyrigh 


1 


SEXUAL Orrences. A Report of the Cambridgi 
Criminal Science. With Preface by Dr. I 
|[London: Macmillan & Co., Lid. xxvii and ? 

. Appendices. 68s. net.] 


Ix 1950 the Cambridge Department of Criminal Sci 
detailed study of sexual offences committed in fourteer 
of England and Wales. These were carefully chosen to 1 
cultural and industrial communities, but with a special em 
urban areas, especially London. Three thousand cases 
covering a wide range of heterosexual and homosexual be 
4 explains how the inquiry was conducted, and what rec 
The report of the results of this survey is prefaced by 
summary by the Director of the Department, Dr. Radzinc 
a chapter on the general trends in sexual crime, based on 1 
Appendix 1 contains a valuable note on the shorteomingi 
The volume concludes with a first-rate account of the 
relating to the trial of sexual offences, including the ruli 
suggestions with regard to the amendment of the law. Th 
chapters outlining the position with regard to sexu: 
Scandinavian countries, and in Belglum and the United 
leading criminologists in those countries. 

Although, as Dr. Radzinowicz freely admits, the sectic 
analysis of the three thousand cases from every conce 
seem arid” (xviii), some exceedingly valuable points eme 
the reluctance of the courts to call for a medical repor 
forgiven where the offender will clearly have to be seni 
case (p. 184), is not so easy to understand where repea 
have been imposed (p. 187) or where the courts alternate 
between imprisonment, fine and probation. 'The suggestion 
might be followed by & period of probation is an inte 
would require legislation, and although this much is ad 
discussion of how this might fit in with the existing af! 
The finding that in general sexual offenders do not have ; 
recidivism as is popularly supposed, and that the violent 
violence is extremely significant. It is also observed that whe 
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,. repeatedly come before the courts, their record is often a rather mixed one, 
* including offences against property as well as offences against the person. 
All this helps us to seg the sexual offender in a more sober light, and 
dispels much of the popular myth of the sex flend. The effectiveness of 
fines and probation as methods of dealing with sex offenders is amply demon- 
E though, the short term of imprisonment cannot it seems be completely 
t as a suitable method of dealing with some offenders. Too indis- 
Dro. ate use of any of these methods militates against success and is a 
danger to be guarded against, but quite how the courts are to guard against 
it is not made clear. . 
- It will be obvious from what has been said that this study provides some 
exceedingly useful information. However, there is a great deal of information 
which it does not provide, but which a study of the report suggests might 


e bé valuable. Whether the method by which this study has-been carried out 


prevented these matters being further investigated is a matter for considera- 
tion. There is a limit to the usefulness of-the information which can be 
obtained by this method. To embark on a general inquiry without formulating 
any particular hypotheses for testing by modern statistical techniques, to 
range far and wide in calculating percentages of this and that, taking every 
conceivable arrangement of the facts and squeezing the last ounce of informa- 
ton out of the material assembled, until one can almost hear the pips squeak 
as they cry out for mercy—this may uncover some useful facts, as this report 
undoubtedly reveals. But it may also lead to some rather barren conclusions, 
and this cannot enhance the reputation of criminology, which is already in 
danger of becoming a sterile science. To illustrate what this reviewer has 
in mind, reference may be made to the statement that only three per cent, 
of convicted sexual offenders appeal—but we are not told what percentage.of 
all offenders appeal. The fact discovered is served up naked instead of being 
clothed in the knowledge that the overall percentage of convicted persons 
who appeal is ? per cent. It is revealed that the reconviction rate is higher 
among those with criminal records and that among those who have been 
sent to prison the likelihood of recidivism is greater. But surely this is only 
to be expected. It is not improbable that recidivists recidivate (if one dare 
use a verb which has already obtained some currency), and it is also a fair 
bet that the offenders with the worst records will predominate among those 
who are sent to prison, and that therefore among prisoners there will be 
a higher reconviction rate than among non-prisoners. Discoveries of this 


qe do not reveal anything. What we would really like to know is whether 


e chance of recidivism is likely to be increased by sending a prisoner to 
prison "rather jhan fining him or putting him on probation. This kind of 
informationgcan be supplied by the use of modern statistical techniques and 
methods of inquiry. Such methods have not been employed in this study. 
One would have thought that the time was long since passed when it was 


- sufficient in criminological research to embark upon & general investigation 


of this nature, which must involve prodigious effort hardly commensurate 
with the results achieved. 

"The excellence of the chapters on the state of the law in this country 
and the rules of evidence in relation to sexual offences, together with the 
very reasonable proposals for reform, go a long way to redeem the home- 
produced section of the book. The addition of brief chapters on the law and 
practice relating to sexual offenders in Norway, Sweden, Denmark, Belgium 
and the United States, all written by expert contributors from those countries, 
adds immensely to the value of the volume. Here is spelled out for us a 
timely warning agalnst the introduction of special laws for dealing with 
sexual offenders, whether as sex psychopaths or as recidivists. While there 
is room for much more psychiatric investigation within the prisons, and a 
special psychiatric prison hospital is now being built in this country, it would 
appear from these chapters that there is no case for a special institution 
for sexual offenders or a special law for dealing with them, and it should 
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be realised when such proposals are belng considered that no completely , 
satisfactory therapeutic solution has yet been developed for the treatment 
of sex offenders. For making this clear we must,be truly grateful. 


J. E. Harn WiriLrAMS. 


Tur Uros ro Puxism. By Henry Weinoren. [London: Victor " 
Gollancz, Ltd. 1957. x and 218 pp. and (index). 15s. net.] 


Dr. Isaac Ray, whose work is almost unknown in England, was one of the 
greatest and most profound gtudents of the medical jurisprudence of insanity 
so far produced by the Anglo-Saxon world. He practised as a physician in 
Maine and Rhode Island and published his remarkable book on the Medical, 
Jurisprudence of Insanity as long ago as 1888, and his Project of a Law" 
for Regulating the Legal Relations of the Insane in 1850. 

During this period of twelve years the debate over the McNaghten Rules , 
was almost as hot in the U.S A. as in England. They were adopted in most 
State jurisdictions against the well-argued protests of Dr. Ray who con-- 
tended that insane persons should not be held responsible for criminal acts 
unless such acts could be proved by the prosecution not to have been the 
result, directly or indirectly, of their insanity. He did, however, have one 
outstanding success, for he persuaded Judge Doe of the New Hampahire 
Supreme Court to accept his view. The judge was a man of exceptional 
ability and force of character: he was included by Roscoe Pound among 
“the ten judges who must be ranked first in American judicial history.” 
The correspondence between the judge and the medical man has been recently 
published, and is said to be of great interest. 

Judge Doe, starting in & minority of one in his court, succeeded in 
converting his brethren to accept the Ray view of the matter, so that from 
1869 the New Hampshire Courts abandoned the McNaghten Rules and applied 
the Ray Rule. That was the limit of Ray's success; for no other State was 
prepared to follow New Hampshire though the District of Columbia has since 
done 80. 

However, in 1952 the American Psychiatric Association decided to 
commemorate Dr. Ray by founding an annual lecture course in the Isaac 
Ray Award and it is to this foundation that we owe the present volume 
which is composed of the six lectures given in 1955 at Temple Universi 
Philadelphia by Professor Weihofen of the University of New Mexico, hims 
the author of Mental Disorder as a Criminal Defence. 

The lectures are devoted to establishing the superior excelence of the 
Ray Rule over the McNaghten Rules which are most ably criticised. The 
subsequent history of the Rules is indicated and the difficulties encountered 
in the various State jurisdictions while attempting to.apply them are 
examined. The longest and perhaps the most useful of these lectures is 
the. discussion of the report and recommendations of our own Gowers Com- 
mission: this is contained in a chapter entitled “Two Roads from 
McNaghten.” This contains much acute criticism of the Royal Commission's 
recommendations made from a progressive point of view—it is a pity the 
book was not available here at the time when the Report was under discussion. 

Professor Weihofen also subjects the interesting proposals in respect of 
insanity as a defence which have been put forward in the American Law 
Institute’s Model Penal Code to a close and indeed somewhat damaging 
scrutiny. 

In his final and most illuminating chapter, from the title of which he 
takes the title of the whole work, Professor Weihofen explores the underlying 
psychological forces which give the urge to punish its strength and ruthless- 
ness. He shows how most of the trouble which arises from insanity as a 
defence in criminal cases stems from the death penalty, the maintenance of 
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. which again is largely due to deep subconscious feeling. He geeks the solution 
in the abolition of capital punishment for which in his final. pages he makes 
an eloquent and convincing case. 


C 


Barriga CRIMINAL JUSTICE, By Sır Mavrice Amos. 50 pp. 


Tur ENGLISH BAR AND SUPREME Court Crv Litigation. By 
ARTHUR HEREWARD ORMEROD. 46 pp. [London: Both pub- 
lished for the British Council by Longmans Green & Co. 1957. 
2s. 6d. net.] 


Ir is understandable that the British Council, one of the main objects of 
which is to make the British way and purpose known to the world, should 
wish to have available for its customers a series of short guides to our legal 
system. "Much more care, however, should have been taken in the planning 
than is evident in these two booklets. The first of these was the last work 
of Sir Maurice Amos whose ability to present a big subject attractively and 
lucidly in small compass had been well shown in his little primer on the 
British Constitution. The present essay originally published under the title 
of British Justice was written at a time when it was desirable to present to 
the world our conception of fair play and equality before the law, which is 
nowhere better exemplified than in a criminal trlal It was no doubt for 
this reason that the author concentrated on the criminal side of our adminis- 
tration of justice. He presents it as one would expect in an attractive, 
sympathetic manner, but the picture is nevertheless unsatisfactory, because not 
altogether in perspective, and because the painting is very uneven. Thus the 
office of the Director of Public Prosecutions is given as much space as is the 
description of a criminal trial, that is, five pages. The police get more space 
than either, while the Rules of Evidence receive only one page, unless one 
adds in the two pages devoted to the Judges’ Rules which are, however, 
discussed quite separately, and which one would hardly realise had any 
particular connechion with Evidence. About one-fifth of the book is taken 
up with an account of the tria] of Norman Thorne for murder. This case 
was fairly typical of its kind, and might have been effectively used for 
illustration of several of the points made in the preceding text, The reader 
*is, however, left to do that work for himself which is, no doubt, morally 
very good for, him, but one may doubt whether such exercise will appeal to 
the foreign,reader, especially if his English is weak. 

The other volume is intended as a companion to the first. From the point 
of view of a description of the administration of the law in England it is 
even less satisfactory. Apparently an earlier version was withdrawn for 
rewriting—it had at any rate the more comprehensive if equally inaccurate 
title, English Civil Law. The Bar is certainly a typical and important factor 
in our legal administration, but it is only one factor and is perhaps less 
important than the solicitors’ branch of the profession, and certainly both 
less important and less interesting than our judicial system. The title is 
not only misleading in this respect, but also in the statement, implicit in it, 
that the Bar is occupied only with civil litigation and then solely in the 
Supreme Court. 

Of course, in the text something is done to repair the erroneous impression 
given by the title but the text itself contains many inaccuracies and misleading 
statements. Thus at the beginning we are told that “ solicitors were previously 
known as attornies"— actually as much as two pages is taken up with the 
development of the profession of attorney in the Middle Ages, but nothing 
whatever is said about that of the solicitor. Again it is stated that Queen’s 
Counsel are confined to appearing at the trial of actions, whereas in fact * 
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not only do they advise in many important cases, but for some of them’, 
arbitrations, whether they appear as advocate or as arbitrators, provide a 
substantial part of their work. 

It would be possible to give other examples of misleading siitements, 

~ but inaccuracy is not the worst feature of this booklet. Owing to the rather 
lengthy and ill-balanced account of the barrister’s professign which takes 
up the first third of the book, a good deal of procedural information js inter- 
posed at a point before the reader has been instructed as to the procedure 
in an action: the result must be extraordinarily confusing to the uninitiated. 
Again, as is so. often the case with introductions to the English legal system 
there is an undue concentration on the historical aspects. Thus when, about 
halfway through the volume, we finally reach the English court system we 
have to be told all about the Curia Regis and the three common law courts, 
and the rise of the Court of Chancery. As is so often the case the descriptión e 
of what is now actually done in the three divisions of the High Court receives 
only a fraction of the space devoted to the court system in the Middle Ages. 
The English certainly do love history, but one wonders whether foreigners e 
are quite so keen, at any rate on English history. 

The basically important contribution of the judiciary to the English legal 
system has already been mentioned. This nowhere appears from the present 
work. There is half a page on numbers, hierarchy, qualification and method 
of appointment, which contains the thoroughly misleading statement to a 
foreigner that judges are appointed by the Queen, and a few lines on the 
summing up, but no sort of attempt is made to assess the work of the judge 
throughout the trial which, in my experience, makes a powerful impact on 
the average foreign observer. 

This part of the booklet does, however, contain a clear step-by-step 
description of a civil trial which would enable anyone making use of it to 
follow what was going on adequately. Its weakness is that having decided 
upon & road accident case for his illustration the author omits to refer to 
such important interlocutory proceedings as the discovery of documents, 
interrogation, e£ al. 

There is a short description of the county court system which hardly 
brings out its basic importance in the administration of English Civil Justice. 
The author singles out as the main distinction from High Court procedure 
the fact that the dates for trial are fixed. The arrangements for the provision 
‘of similar facilities in the High Court must have been complete before the 
work was published, and it seems inexcusable that this important innovation 
should not have been referred to in an addendum slip. 

Perhaps the most attractive feature of both booklets is a series of photo- 
graphs of scenes in and out of court which may help a foreignereto get some 
idea of what goes on. On the whole, however, one cannot escape the con- 
clusion that this incursion into the realms of legal administration is not 
one of the British Council's most successful efforts. . 

E C. 


COCKLE’S Cases AND STATUTES ON Evipence. By G. D. Noxgs, 
LL.D. Ninth Edition. [London: Sweet & Maxwell, Ltd. 
1957. xxxi and 512 pp. £2 2s.] 


“Our system of evidence . . .", the late Sir Roland Burrows wrote in 
his Introduction to the 5th edition of Cockle’s Cases which appeared in 1982, 
* in essence is not logical but practical" Actually, what troubles the thought- 
ful student of the subject, and the practitioner, is not so much tbe fact that 
it is sometimes downright illogical, but the recognition that.it is often 
impractical as well It is certainly exceedingly complet and that alone 
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*makes one grateful to Professor Nokes for having subjected Cockle to a 
detailed revision and for the attempt to “modernise” his new edition. 

That, quite apart from bringing the cases and statutes up to date, he 
has pruned the work of the high proportion of very old cases with which 
it was littered is by no means the full measure of his most valuable effort 
of revision. The very title-page indicates a distinct change of emphasis, for 
the words “With notes explanatory and connective, representing a systematic 
view of the whole subject” have now disappeared from it and with them 
the major part of the introductory notes to the various sections. A case- 
book is after all not a treatise and the attempt to marry the two is likely 
to produce a mongrel: the expository passages take away space urgently 
required for quotations from the actual cases, and the paramount need for 
adequate extracts from the decided cases leaves enough space only for over- 
simplified exposition of little real value. Even the explanatory notes at the 
end of the cases have been cut down in the ninth edition to a bare minimum, 
and the objectionable practice of drawing. particular attention to certain 
words or sentences by picking them out in heavy type has been abandoned, 
with the result that space has been gained for the cases and the equally 
important extracts from Statutes and statutory rules which are the real 
object.and justification of a work like Cockle. 

Indeed, the space so gained has enabled the new editor to be more 
catholic in the selection of cases and statutes to be included than would 
otherwise have been possible without cónsiderably increasing the bulk of 
the book. In the end, although it is never difficult to discover in a book 
of this sort cases which, in one's personal view, should have been included 
and are not, and others which might bave been omitted without any great 
loss, the only serious objection which might conceivably be raised against the 
most valuable ninth edition is that here and there the editor's revision has 
still not gone far enough. Professor Nokes explains that there has been little 
alteration in the main plan of the work, on the ground that “it did not 
seem justifiable to substitute my personal preference for a plan which was 
already familiar to many readers.” But this adherence to the original 
arrangement and sequence of the various sections of Cockle leads to some 
odd results. ‘Thus, for instance, the chapter-heading “Matters of which 
Proof is Allowed? made sense so long as it was thought, as earlier editors 
obviously did, that there are definite “rules of legal relevancy” and even 
that some sort of catalogue of such matters could be drawn up (as we find 
in the Index of earlier editions); it reads incongruously now that Professor 
*Nokes has brought Cockle round to the view that “in general relevant facts 
are admissible; but they may also be inadmissible if they fall within some 
tule of pure o such as estoppel or privilege. . . ." What is more, the 
arrangement of Cockle corresponds neither with Phipson nor with the editor's 
own textbook and that seems hard luck on the students for whom the case- 
book is primarily intended. 

The editor has, rather surprisingly, reteined from the earlier editions, 
almost unaltered, the rough and ready definitions of “terms descriptive of 
different varieties of evidence” at the beginning of the book. The expression 
“real evidence,” for instance, is usually taken to include a view on the spot, 
but the verb “produced” employed here seems (intentionally?) to exclude 
this from the definition. “Documentary evidence” as defined in this section 
does not, on the other hand, distinguish between the use of documents in 
court as evidence of their contents, which is the normal meaning of “ docu- 
mentary evidence,” and documents used as evidence of some extrinsic fact 
like, say, forgery, in which case they fall, it would seem, more properly into 
the category of real evidence. 

To point out these slight blemishes in the ninth edition of Cockle is only 
to encourage the new editor to carry his admirable work of revision still a 
little further. 

e H. A. HAMMELMANN. 
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THEORY AND REALITY IN PUBLIC INTERNATIONAL Law. By CuanrzEs' 
De VisscugR. Translated from the French by P. E. CORBETT. 
[Princeton: University Press. London: Oxford University 
Press. 1957. xviand 881 pp. 80s. net.] 


Proresson De Visscuxn's Théories et Réalités en Droit Intefnational Publio 
has now been made available to a wider circle of readers by Pfbfessor 
Corbett’s translation, The great wealth of experience gained by the author 
as counsel, negotiator, arbitrator and judge in international affairs makes 
this one of those few works which are not merely interesting and useful but 
can seriously be termed significant. 

The central problem treated is to decide on what level of generalisation 
or individualisation actual cases should be approached. Although international 
law is a normative science {t is frequently difficult to make an exact adaption 
of norms to the great variety of situations that occur. So the author states, 
* When the circumstances of the concrete case include elements which prima 
facle connect them with typical situations already ordered by law, the judge 
will endeavour by some process of abstraction to find a solution along the 
lines of generalisation by classification. "When, on the contrary, the case, 
looked &t in its reality, evades any such effort because its elements are 
Sharply particularised or individualised either by their materlal incidents or 
by the will of the States concerned, he must respect its particular configura- 
tion without yielding to the charm of generalising abstraction or to teleological 
considerations, and without being led astray by objections based on the 
anomaly of the case or the relative inefficacy of the regulation to which he 
brings his sanction? (p. 858). It is at this stage that the political element 
makes itself most felt. Law, because it is a normative science, is most useful 
when it lays down general regulations. Political settlements are aimed at 
particular situations as they occur. 

In the past law has been most successful on the administrative plane. 
The so-called vital issues have been withheld from judicial settlement. 
Unfortunately if law is to impress itself on these vital issues it must coincide 
with a revision in our attitude toward the State and particularly the “power 
elements” in international relations, This becomes “increasingly difficult as 
States Increase their power and the scope of their activity in the “domestic 
sphere.” This impasse is caused by the heritage of the nineteenth century 
positive approach to international law. Pure law for the Positivist school 
was that law which was characterised by the “acceptiveness” of States? 
members of the international community. So it is that the pqlitical dement 
became a decisive criterion of the validity of legal norms. As Pyofessor De 
Visscher points out, “This attitude paralysed the critical spirit and too often 
froze the law in positions ill adapted to the profound changes demanded 
by the times” (p. xi). Since law like politics and economies is an element 
in international society it must learn to adapt itself to changing conditions. 
Further it must recognise and reconcile realities, 

The flrst part of this work reviews the international relations against 
the background of the political situation within which they are conducted. 
It is followed by an analysis of the general relations of power and law. The 
bulk of the work is given over to the analysis of rules and practices and the 
principal institutions which are material for the international lawyer. Finally 
the author reviews the process of judicial settlement and the part played by 
politics in the settlement of legal disputes. It is in this last book that the 
author's experience is brought to bear. It should prove an invaluable analysis 
to any reader however knowledgeable or experlenced he may be. Our only 
regret is that the author does not devote himself to the problem of the 
enforcement of judicial decisions. In fact the application of sanctions in 
international law is barely touched on. Since the author is a man so obviously 


e well-equipped to discuss this subject one can only regretethat he did not 
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e include a separate chapter on sanctions. It is a subject profoundly affected 
by the relations of law and politics, and certainly the most significant in 
present day international affairs and one which international lawyers must 
face. 

The most significant part of the work is the early discussion of the relation 
of law and poljtics against the background of international society. It con- 
tains eg excellent discussion of doctrines past and present and the lesson is 
drawn that everywhere the facts have been a stronger pressure than theories. 
The great reality at present is the predominance of national individualisms, 
the psychological factors that group men around the State and the tensions 
to which these give rise. 

There are two standards by which we can critically examine the rules 
of positive international law: “the degree to which its content corresponds 
tÊ social needs, and the accuracy of its formal expression compared with 
the practice of states” (p. 188). Professor De Visscher then goes on to 
say “A normative (law-making) treaty the content of which is too far in 
advance of development in international relations is stillborn, just as a 
treaty that ceases to be exactly observed in the practice of governments is 
no longer valid in its formal expression” (p. 188). There is something of 
& non sequitur here. It is characteristic of the more revolutionary writers 
in American jurisprudence to equate law with the objects it achieves in 
actual practice, but are we to say that a normative rule which is in advance 
of present State practice can be disregarded by States which have previously 
signified their acceptance of it? If a rule has found adequate expression in 
the formal process appropriate to international law then it must exist as a 
valid criterion by which to judge the action of States, otherwise we have no 
legal standards by which to criticise the practice of the international com- 
munity and more especially its individuel members. We recognise the 
authority of these general rules, and we should also keep in mind the fact 
that concepts used in particular law are borrowed from general law. 

Realism, if pushed to excess, denies the content of any legal rule, .. . which 
claims validity because of its formal expression, and finds the source of law 
in the realities of State practice. But as Professor De Visscher himself 
recognises, “if abstraction carried to an extreme degree degenerates into 
unreality, individualisation pushed to excess leads to the destruction of the 
rule? (p. 188). It is the task of the international lawyer to bear in mind 
the general principles governing international conduct and the relevant 
«practice of States, so that international law may develop to the point where 
the general principles themselves adequately reflect the realities of State 
practice, but in doing this we should not be prepared to sacrifice our legal 
values to aecommodate the political realities of power. International law has 
a complementary task of education, so that State practice may adopt those 
general principles which the work of generations of international lawyers 
has produced. * 

This work should do much to help bring together the work of jurists and 
sociologists in the realm of international affairs. Its main lesson for the 
jurist is that a closer appreciation of the data produced by the science of 
international relations is vitally important and should be substituted for the 
tendency to exaggerate the autonomy of his discipline. The sociologist must 
learn to appreciate the normative ends of law and the measure of formalism 
which is necessitated by these ends. So we may hope to close the gap between 
precept and practice and look forward to an era in which law can pley a 
vital part in the changing realities of the international community. 

This ig not an elementary work and many students may find it difficult, 
but it is strongly recommended to anyone who has something more than 
a passing interest in any aspect of international affairs. Furthermore as a 
contribution to the theory of law it should prove not merely a stimulating 
but a profound work. 

e. J. A. ANDREWS. 
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A Unirep Nations Prace Force. By WinuaMw R. FRYE.’, 
[London: Stevens & Sons, Lid. 1957. xii and 227 pp. 80s. 
net. ] . B 


Tuis book deals with the possibility of establishing a United Nations peace 
force and covers the subject from all angles. Every probleme likely to arise 
is investigated by Mr. Frye and a team of experts who have contributed a 
very large appendix (105 pp.) to the work. 

Mr. Frye is UN correspondent of The Christian Science Monitor. He 
is a man who appreciates the difficulties of putting ideas into practice. He 
also has a brisk and clear style which makes his work a very readable one. 
Unfortunately his style occasionally runs away with him and passages in the 
work tend to read like newspaper copy. So, for example, we are told thgt 
Mr. Lester Pearson was able to convince Mr. Hammarskjold of the value 
of a UN Emergency Force during the Suez crisis over lunch and “ Early 
in the fish course Pearson was able to convince him that the obstacles 
could be overcome” (p. 5). Later in describing how hectic were the first 
eight days of UNEF we are told how Hammarskjold, Bunche and Cordeir 
found “an all-night hamburger joint on Lexington Avenue” (p. 26) where 
they went for * pre-dawn snacks. One of the weaknesses of the early 
arrangements for the force was the feeling of frustration experlenced by 
the men whose dutles were routine and who were stationed far from normal 
entertainment in 100-degree heat and “it was summer 1957 before the first 
sultry redhead, Abbe Lane (Mrs. Xavier Cugat), set out" explains Mr. Frye 
(p. 86). 

A style as brisk as Mr. Frye's is apt to become racy and no attempt is 
made to curb it. This is a great pity since it tends to detract from the very 
real scholarship which Mr. Frye has put into this work. 

The one advantage of his journalistic experience is, however, that he is 
not afraid to come to grips with the substantive issues Involved. One is 
left amazed at the number of problems which arise when the ideas of men 
are investigated in cold reality. The author does not shirk his task, nor 
does he allow himself to lose faith in a project involving so many difficulties. 
He is not afraid to offer suggestions and to speak his own mind. He boldly 
states that the Anglo-French-Israeli show of force in 1956 was “in violation 
of the Charter” and “a desperate act” (p. 2). 

He faces the difficulties of diplomacy within the UN. He is unfortunately 
prejudiced in the circumstances in which the force is to operate even, seem-9 
ingly, at one stage contemplating a force over which the United States shall 
have full control (p. 78). Throughout, the force is visualised as*one dominated 
by Western ideas, even though he concludes that it will probably fe better to 
have a force drawn from the smaller nations, flnanced largely by American 
dollars. While American finance will obviously be an essentigl to a UN force 
it is a pity that Mr. Frye should visualise an American controlled force, even 
if we assume that American diplomacy is best for the world. 

Having taken account of the various difficulties, political, strategic and 
military, Mr. Frye and his other contributors make varlous suggestions as to 
the form the proposed force might take. He very properly suggests the most 
feasible force would be a small one, about 8,000 men, which would patrol 
troubled areas and act as a sort of “ plate-glass window” between rival forces. 
It would rely more on the prestige of the UN and the resulting force of 
world opinion which would fall on any government or rebel forces which were 
to attack it. At the same time governments might earmark troops to be 
kept in reserve. The great argument in Mr. Frye's favour is one of logic. 
As he so properly points out “The idea of an international police force 
is so logical, on the face of it, that it is a major mystery why—in all of 
human history—there have been go few serious attempts to establish such a 
force" (p. 46). e 
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The work is.& stimulating and an interesting one. It touches on the one 
fundamental problem of our time—how to obtain a measure of control over 
the currents of internatjonal tension. Jt is written for all those people, 
diplomats, strategists, lawyers and à host of ordinary people who are and 
should be interested in a solution of this problem. In a book directed towards 
such a universa] audience it is quite understandable that the lawyer, diplomat 
and solglier each may find statements which he does not agree with, it would 
be most surprising if he did not, but no one will find this work dull reading. 


J. A. ANDREWS. - 
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"Tux LEGAL FRAMEWORK OF Wonnb Trane. By V. A. Srvip 
Munammap. [London: Stevens & Sons, Ltd. 1957. xiii-and 
~ 848 pp. £2 2s, net.] ^ 


Tur title of-this book is promising, but misleading, for in substance the work 
deals merely- with the General Agreement on Tariffs and Trade (GATT) 
which was negotiated in 1947 at Geneva and is at present binding upon thirty- 

. five States. It is an important subject, and there is no reason for suppressing 
it in the title, though possibly-the author slightly exaggerates when he speaks 
“of the key position which it occupies in the control.and movement of world 
trade? (p. xi). š . das DE: 

The book includes twelve chapters in the course of which Dr. Seyid 
Muhammad reviews the organisation, the practice and the functions of GATT 
in- considerable detail. The author tells us that he has attempted “to apply 

. fhe inductive method to the study of .the legal aspects of the theory and 
practice of the -General Agreement” (p. 1). But this is hardly meant to 
explai& or justify: the largely descriptive character of the work, the 
'infrequency of close.legal reasoning and formulation or-the failure to throw 
to any substàntial.extent new light on matters of legal analysis, such as the 
nature of discrimination or the ambit of the principle of non-discrimination 
or, to take at random another example, on the United Kingdom Utility 
Furniture case. This incident is mentioned on p. 168, while the facts are given 
-on p. 220. It aróse under Art. III which is headed “national treatment on 
einternal taxation and regulation," but the text of which cannot readily be 
foundein the. book, there being no Index referring to the Articles of GATT 
nor an appenéix containing their text. It was eventually disposed of by the 
United Kiffgdom's acceptance of the Dutch thesis, but it would be interesting 
_ to know (and is not stated in the book) what the precise point of the dispute 
and the parties’ arguments was and how it illustrates the construction of or 
the principle underlying Article III. 1 L| 

The real value of the book, then, lies in-its discussion of the various 

. functions of GATT, of the-historical background of the organisation and 
its.connection with other institutions, both past and present, and of its place in 
the world-of economics. The author has done well to make ample use not only 
of the non-légal literature on the subject, but also of the £ravaue préparatoires 
and the numerous documents and records issued by GATT itself He has made 
a helpful contribution to a difficult and somewhat inaccessible subject and is, 
therefore, entitled to indulgence if he does not fulfil every reader’s expectations. 
AI readers, however, axe likely to share the hope that the author will continue 
to work in the field he.has chosen. It is badly in need of investigation by 
authors such as Dr. Seyid Muhammad who approaches it with enthusiasm and 
a keen mind. - E ut : 

BED ! F. A. Maw 
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Laws AND REGULATIONS ON THE RÉGIME OF THE TERRITORIAL SEA. , 
United Nations Legislative Series. [New York: United 
Nations. London: H.M.S.O. 1957. li end 811 pp. 50s. net.]: 


Tue fallure of the Geneva Conference on the Law of the Sea, followed 
by announcements by both Iceland and the Faroes of thdr intention to 
extend their territorial sea to twelve miles, made clear the complgbe dis- 
agreement that exists among maritime States as to the requirements of 
international law where territorial limits afe concerned. In his Inter- 
american Law of Fisheries (reviewed at p. 710, post) Professor Bayltch points 
out that the three mile zone is traditionally accepted, and that established 
rules of international law cannot be unilaterally abrogated at the will of 
individual States. Nevertheless, in his International Law for Seagoing 
Officers Commander Brittin found it advantageous to append a list indi- e 
cating the “Breadth of Territorial Sea and Contiguous Zones claimed by 
Nations of the World” varying in breadth from three to two hundred miles, 
with the United States claiming three and Louisiana twenty-seven miles, e 


_while Eire was satisfied with limits “in accordance with international Jaw,” 


whatever that may mean. 

From the point of view of seagoing personnel, particularly those on 
fishing vessels, it is essential to know with some measure of certainty the 
extent of the territorial sea claimed by the various States in the area 
where they happen to be operating. This knowledge is now readily avail- 
able in the new volume of Laws and Regulations on the Régime of the 
Territorial Sea published by the United Nations, although what Eire means 
by its reference to international law does not appear, for there is no entry 
on the Republic of Ireland. Nor, since the volume was compiled in 
November, 1956, does it assist in ascertaining the authority for Professor 
Bayitch’s assertion that “late in 1956 the Canadian Government indicated 
its intention to extend territorial waters to twelve miles.” 

This volume consists of the national legislation of some fifty-odd States 
and their dependencies on the juridical status, breadth and delimitation 
of the territorial sea; the legal régime concerning ships in the 
territorial sea; fishing in the territorial sea and the application of 
neutrality laws’ in the same area. In addition there are more than 100 
pages of “bilateral and multipartite treaties dealing with the same matters, 
but not the Anglo-Danish agreement of 1955 concerning the three-mile zone 
round the Faroes. The Secretariat of the United Nations has, with itẹ 
various collections of laws, already put international and comparative lawyers 
deeply in its debt. With this new volume the debt has beconwe even heavier 
and persons interested in the law of the sea now have at their dispfosal United 
Nations collections of Laws and Regulations concerning the Régime of the High 
Seas, Laws concerning the Nationality of Ships, and Laws and Regulations 
on the Régime of the High Seas. 

L. C. Green. 


~ 


YEARBOOK OF THE INTERNATIONAL Law COMMISSION. 1949, 1950, 
1951. [New York: United Nations. London: H.M.S.O. 
1949, vi and 812 pp. 22s. 6d. net; 1950, Vol. 1, ix and 842 pp. 
25s. net; Vol. 2, iii and 887 pp. 28s. net; 1951, Vol. II, iii 
and 146 pp. 11s. net.] 


Ix an earlier number of this journal ( (1958) 21 M.L.R. 888) the reviewer 
welcomed the new departure made by the United Nations in publishing 
the records of the International Law Commission in a more permanent 
form than the cyclostyling used previously. He finished his note by 
expressing the hope that the finance department of the United Nations 


e might be persuaded of the value in publishing at leas& the reports of 
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Special Rapporteurs submitted to the Commission, even if they would not 
agree to publish all the reports in the new format. It is with great 
pleasure, therefore, that, a welcome is extended to the volumes for 1949, 
1950 and the volume of documents for 1951. 

Among the debates that may be read in these volumes are those on the 
choice of subjgcts to be studies by the Commission, a far more fascinating 
subject, than one might assume; the draft Declaration on Rights and Duties 
of States; the Principles recognised in the Nuremberg Charter and Judg- 
ment, consequent upon the ‘resolution of the General Assembly affirming 
these principles; the problem of international criminal jurisdiction; the 
early discussions on the law of treaties, the régime of the high seas, 
and arbitral procedure. The documents printed in the documentary volumes 
for 1980 and 1951 include the first two reports on the régime of the seas 
e frepared by Professor François, together with governmental replies to 

the first report; two reports by Professor Scelle on arbitral procedure 

and another two by Brierly on the draft convention on the law of ireaties. 
e In addition, there are various documents on different aspects of inter- 
national criminal law: the Nuremberg principles, the draft code of Offences 
against the Peace and Security of Mankind, and the Definition of 
Aggression. 3 

While one must be grateful for what the Secretariat has seen fit to 
make available, it is unfortunate that not all the interesting documents 
prepared in connection with the Commission’s work have been printed. 
Thus the fascinating memoranda prepared by the Secretariat on Soviet 
Doctrine and Practice with respect to Arbitral Procedure, the Law of 
Treaties and the Régime of the High Seas, as well as the bibliographies 
on the High Seas, on International Criminal Law and an International 
Criminal Court, as well as on arbitral procedure are stil only available 
in mimeographed form. It is to be hoped that the Secretariat will remedy 
this situation, publishing these and similar documents in future volumes, 
rather than resorting to the method that was necessary with the docu- 
mentation of the San Francisco Conference, that is to say issuing a number 
of supplementary volumes long after the main series was completed. 


L. C. GREEN. 


Un TÉMOIGNAGE SUR LA COMMUNAUTÉ DES Sıx. By P. Wieny. 
° [Luxembourg: European Coal and Steel Community. 1957. 
¥21 pp., 820 trs.] 


e 

Ix 1956 the Assembly of the European Coal and Steel Community con- 
sidered it opportune to review the workings of the Community and to 
investigate, particularly in view of the proposed creation of Euratom and 
a European political community, whether the Community had, for example, 
produced any change in the level of the standard of living in its member 
countries; whether the organs of the Community had achieved their objecis 
or had unduly affected the rights of third parties; whether the creation of 
the Community had in fact contributed to the integration of Europe, and 
the like. M. Wigny, a member of the Assembly, was rapporteur of the 
Committee established for this purpose and Un témoignage sur la Com- 
munauté des Biz is his report. 

In his report M. Wigny emphasises that the Community is not a simple 
administrative organ of a technical character, but that it is rather a 
political authority operating in the field of, and having a radical effect 
on, Europe's political economy. Bearing this in mind, he has no hesitation 
in recording his approval of the manner in which the organs have carried 
out their functions proving that representatives of different States are in 
fact able, when animated by the same democratic ideology, to work together e 
e ee 

e. . 


é . 
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in a communal spirit within a parliamentary atmosphere and a European’ 
perspective, even though the problems they are called upon to tackle are * 
concrete in the extreme. He is convinced that in, such circumstances both 
a High Authority and a Council of Ministers are indispensable in any 
European supranational institution. On the other hand, he is equally 
convinced of the need to maintain the sovereign independence of the member 
States, which, on the basis of the example set by the European Coal and 
Steel Community, cannot be considered a block of States hostile to anyone, ^ 

M. Wigny pointed out that the Community only operates in a limited 
sphere and has done so for a very short time, but he was quite certain that, 
80 far at least, the experiment has been encouraging. This may well be 
true of the political, economic and social repercussions of the Community. 
From the point of view of the lawyer, constitutional or international, A. 
ever, M. Wigny' s témoignage needs to be supplemented. 

L. C. GREEN. 


InTERAMERICAN Law or FISHERIES. AN INTRODUCTION WITH » 
Documents. By S. A. Bavxrrcg. [New York: Oceana 
Publications. London: Stevens & Sons, Ltd. 1957. 119 pp. 
85s. net.] i 


Tur Geneva Conference on the Régime of the Seas, 1958, failed on the 
joint question of the limit of territorial waters and the right to fish in 
what was before the Conference known as the high seas, an area which it 
would appear is likely to be reduced in extent. Professor Bayitch’s little book, 
which consists of an eleven-page Introduction, followed by ninety-elght 
pages of text, is valuable in showing what the law was before the Conference 
opened, and in indicating some of the reasons that might be responsible 
for the failure. 

In view of the attitude adopted by the United States and Canada at 
the Conference, it is interesting to be reminded that off the coast “a 
maritime zone is situated, traditionally three miles wide, called the terri- 
torial sea.. . . This rule is maintained by the United States” (p. 9). As 
for Canada, the Customs Act, 1906 (Ch. 58 Revised Statutes of Canada, 
1952), provides that “‘Canadian waters’ shall mean all territorial waters of 
Canada and all waters forming part of the territory of Canada, including the 
marginal sea within three miles of the base lines on the coast of Canada, deter- 
mined in accordance with international law and practice. . . . *Canadiarf 
customs waters’ shall mean the waters forming that part of the sea which is 
adjacent to and extends nine marine miles beyond Canadian wÉters " (p. 26). 
Here is an indication from more than fifty years ago of Canada’s likings for 
a twelve-mile limit, at least for limited purposes. Unfortunately, in view 
of the apparent surprise at Canada’s attitude in 1958, Professor Bayitch 
does not give the source of his statement that “late in 1956 the Canadian 
Government indicated its intention to extend territorial waters to twelve 


miles" (p. 27). 
The learned author has no hesitation in describing the abandonment of 
the three-mile rule as “unilateral acts . . . by certain expansionist 


countries” (p. 11) which would lead to the disappearance of the 
principle of the freedom of fishing which the present régime of the 
high seas “has always embodied,” and he reproduces among his documents 
the United States notes of protest to Peru (pp. 89-40), which are typical 
of the protests submitted by the United States to all those States in Latin 
and Central America which extended their territorial sea by 200 miles, 
but which, surprisingly enough, were somewhat backward in putting these 
extensive demands forward at Geneva. 

The documents reprinted in this little book constitute its most valuable 


e asset, and these documents are grouped according to national legislation 


e » r 
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"of the United States and the other countries in the Western Hemisphere, 
* treaties and other diplomatic documents, the Organisation of American 
States, and the United Nations, and constitute useful material for those 
interested in charting a° way through these troubled waters. Such navi- 
gators, particularly if worried by the post-Geneva future, may derive 
some solace from the statement that “the status of the high seas once 
generally recognised—and there is no doubt that such a rule was generally 
accepted and is still maintained by the great majority of sovereign nations 
—cannot be changed by unilateral acts. Since such acts violate accepted 
rules of international law, they do not change the law so violated. . 
It remains a rule of law. It cannot, therefore, be gainsaid by even the 
most vital interests alleged by the coastal States, such as their security, 
reliance on seafood, etc. The accepted rule of international law cannot be 
v&ried in accordance with the desire of a few nations to have them (sic) 
changed. On the contrary, any rules of international law, once properly 
established, entitle all nations to rely on the protection of such of their 
interests as lawfully arise therefrom” (p. 15). 

L. C. Garzx. 


Srarus OF FORCES AGREEMENTS AND CRIMINAL JURISDICTION. By 
Josera M. SNEE, 8.3., and A. KENNETH Pye. [New York: 
Oceana Publications, Inc. 1957. 167 pp. Price in the U.K. 
£2 15s. net.] : 


Tux stationing of foreign troops on the soil of a number of countries in time 
of peace, is, at least in its present form, a novel experience. This has given 
rise to a number of legal issues which are regulated by various treaties of 
which the most important is the NATO Status of Forces Agreement, 1951. 
This treaty deals not only with the respective jurisdiction of the countries 
concerned, but also with other matters, such as fiscal immunities and the free 
movement of the visiting forces from one NATO country to another. The 
care with which this agreement and other similar agreements (e.g. between 
the U.S. and Japan) were considered, discussed and drafted has made, on the 
whole, the actual operation of these treaties a smooth affair. On the other 
hand, the mere fact of permitting the stationing of troops abroad in time of 
peace was likely to give rise ta political and moral problems which could not 
easily be solved by reference to the letter of the contractual obligations. How 
“far, for instance, can the government of the visiting forces (which are in the 
greatest number of cases, American) legitimately allow the receiving country 
to deal with Ks own personnel? Or to what extent is the receiving country 
justified in waiving its jurisdiction on its own soil in favour of the jurisdiction 
of the visiting forces? Here both constitutional and emotional issues are 
involved, as it bas made abundantly clear by the wide publicity given by the 
press to a few recent instances, such as the Girard case. 

The book contains the report of the “field study” by the authors on the 
exercise of criminal jurisdiction mainly under the NATO Agreements in France, 
Italy, Turkey and the United Kingdom, which was sponsored by the American 
Law Institute in co-operation with the Department of Defence. The American 
Institute and the Georgetown University Law Center provided the financial 
backing to this enterprise. An imposing list of U.S. officers, who helped the 
authors in one way or another including Gen. Alfred E. Gruenther, Commander 
in Chief, SHAPE, is included in the acknowledgments. 

The contents are divided into several sections which discuss and illustrate 
in detail the precise application of the agreements in the field of criminal juris- 
diction. Thus, the authors consider the categories of persons who are affected 
by the agreements, e g., the interesting question as to the extent in which the 
agreements affect the legal position of dependent persons, or the difficulties that 


have arisen in regard to the interpretation of the phrase “in the performance , 
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of official duty.". Further; questions of custody, evidence, the right to counse? 
and the execution.of sentences are also discussed and the authors consider the * 
operation of the Status of Forces Agreements particularly from the point of 
view of U.S. constitutional procedure. It is, indeed? not to be denied that the 
authors appear,to have approached their subject not only with a clear mind 
but also with a desire to be fair and impartial on a topic likely to arouse strong 
feelings. Their'comparative examination of the European legal systems which 


. they selected for the purposes of-this study is generally sound. The cdiclision 4 


which they arrived at (p. 124) is that there is no justification for the attacks 
againgt-the agreements and that European judicial procedures, on the whole, 
afford full protection to U.S: personnel serving abroad: This conclusion may not 
be novel, it is however interesting, for.it shows that the emotional side of these 
issues is counter-balanced by the existence of a more sober approach. And it 
would be ungenerous to deny that the authors have a few valuable comparatiwe | 
comments to make on procedure in criminal cases, Indeed, part of the report 
is well documented and includes not only references to leading Continental text- 


books but also, in the form of appendices (pp. 144 et seq.), the opinions of the " 


U.S. District Court and the Supreme Court in the case of Girard v. Wilson 
which, as readers will recall, involved the killing of a Japanese woman by an 
American army private. ` “ 

However, the general tone and purpose.of this book are more questionable. 
Thus, although certain aspects have been gone into thoroughly, a great déal is 
superficial and several sections appear to'be no more than journalism. Indeed 
it is doubtful whether this type of work is suitable for “ field study." We would 
have thought that some solid work in a first class library might have given 
more profound and accurate results than all the time and money spent in visiting 
different countries and interviewing an imposing list of U.S. officers. Thus, in 
places, the discussion of Continental legal procedure is naive. “In comparing 
the requirements of ‘confrontation’ in the common-law and in the ctvil-law 
systems,” write the authors (p. 108), “it is important to remember that in both 
systems of jurisprudence the sofe purpose of a trial is to arrive at the truth” 
The discussion which follows on the distinction between the inquisitional and 
the accusational system is no more than a summary description and it is not 
made clear anywhere else. The book contains also evidence of the following 
kind. “A former Staff Advocate, USAREUR, has stated . . .”, etc. (p. 182); 
“This point was discussed at some length with the President of a cour d'appel 
and two prosecuting attorneys, and it was evident .. .", etc. (p. 181); “In Turkey 
this question was discussed with the President of the High Criminal Court, 
Second Division, and with the Turkish law adviser of the Air Force in Ankara® 
but there was’ some .difüculty in obtaining a satisfactory answer to 
our questions, largely because of the language difficult?” e (P. 184); 
“One high-ranking Italian military authority expressed to us the view 
that the theft of an Italian army vehicle from an Italian military 
installation or espionage on such an installation would be examples 
of cases in which an Italian civilian could be subjected to trial by 
military court. This seems doubtful, however, in view of the provision of the 
Italian Constitution ... (Art. 108)” (p. 21). Possibly, reports of this kind 
may have their uses, although for: the reader of this periodical I can see no 
reason why he should consult this book rather than a more concise and scholarly 
account of the same subject such as the recent article of Professor Baxter 
in (1958) 7 L.C.L.Q, pp. 72 e£ seq. ~ 

Finally, the present reviewer is completely mystified by the last word of 
the following quotation copied, it seems, from the case of the United States v. 
Munsingwear, Inc. 840 U.S. 86: “that procedure clears the path for future 
relitigation of the issues between the parties and eliminates a judgment review 
of which was prevented through happenstance” (p. 151). That this little book 
(which incidentally has no index of cases or contents) should cost in the United 
Kingdom £2 18s. is indeed shocking. ' 

B A G. Cuzonos. 


